
Fcjnsttrcd Ko. B. 3 


VOL. XXXIII.] 




[PABT 


TDE JiM)Ii\N LAW 



m.y 

r'r.iiitTJAny 1. 

to 122 ) 


BOMBAY SEBIBS 

CO'«TAl'<lNa 

c/tiF, M.TinfjMB n 7JII irif.n ccrn ^ 

THi: JUDICIAL COMXHTTJn OF TJIi: PIZIVY C^UKCIL 
ON AITIIAI. Vnon THAT COUlir. 


REPORTED DY 
UtttS' Ccnnnl .. J V,^\O^PHAN 

55)10^' Cotiri. J*ciBbnj] .. A\ , 1. V 1 1 H N (/t t rr 7tT j ^')- 


iiOM »M ^ . 

riUNTFiJ AM> II r«ii‘-in i) a'i Hii nv \ u nvi ^'] (i r«£i 
CMji'n ALiiioun^ or nii ozr.Tnf,\. i». ^ol^ 


Ai{ 


f Ite^crtcil. 





INDEX 


ARIvNO\^ LTIPGMCNT— Si?e •Itel rti»> nm >j aeUoirfeJjWctt' of nc ‘I’t of fonii 

«/, /;,»i ,nnrl> in ijj'i e ot t !/•«/ /’*/■« tnou'^'-i'>‘i''V<r ‘/ 

Pro/r/y Xe«(ZP«/l633),irf. 63,f/.(>)(4).c/ (' W ^ 

(7r/167i),««. 116 

.See TAAvsMr. or r£orEttTT Act... ... •- ••• 


ACTS — 


1856— aE«?s. 2, 3, 1, 6- 

See HtNUu I ov .« •«. 

... 

... 

... 107 

16C0— XIiV,*tC8.i2tA, 153A 

Sto Cntttx'fAi. PBocFoirne Cot>c .. 

... 

... 

« S7 

1873— Ii SEC, 115. 

Ste TritfsTEtt cr Paorntr Act. . 


... 

... 6S 

1832— IV.IEC CO 

Ste TRiNSFtit OF raoPCBTT Act ... 

... 

... 

... 00 

SEC. 53, CL. (4) (6), (C) 

Sss TfiAKSTEii OF raorEBiT Act ... 



.. 6S 

^XIV. se:. 370 ' 

Seo AcuiNi^TiiAttot? Scir ... 

... 

... 

... CO 

————SECS 603, 505 AVD 583. 

See CiMii PpocCDODE Cons 



... ]&» 

1898 -V, BEca 225, 2S3, 234, 235, 230 arp217. 
Seo Cni-Mli At PRounpse Coot ... 



... 77 

ACT (BOMBAY) - 
1861-Y, bec. 3. 

Ste Buaodabi Act m. ... 



... lie 


a(jrceing tiraWy to 
ion'^Com>nissioji*r’t atearJ-~OuiI ^rcc uun 
375 ^ — Sijttitmeni of fv t’ 


, . , , ■ • -irge mass of accoonta, objections and 

^ciiarges -were faled by the venowe partiee On nppeanDg before the Aiaistaot 
Oomrowa oner the pattiee cam® to fni nndcrstanaing that the matter jn dispute 
fiUould bo left to be decided by the Assistant Commissioner in a summary 
manner without going into formal evidenoe beyond the accminU, objection 
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IF 1 fi-i L, r . I , . n-lnnts TTith their attorney 

*“"■■■■ ■ ■ ■•-. taj a^oed to the abore 

‘ ■* » *>■ . •• s Assistant Commissioner 

' • ■ • • • . im hii proponl and told 

*' ■ B • .-|i ■ . * on them To this they 

a^ >. , iwS !i> lUicL) Alii c veil no itoulil take one mpea if that sraa the 

insi avardri to him. It was also agreed that the Arsutant Commissioner 
shonld driw up hts fiodiogs in the form of a consist decree to be taken by the 
parties as that wonll fire the parties n large s im m cost* At another 
meeting bcfO'o the Assistant Commi*siooer the latter recorded hie findings 
and then pruce*dod to draw op the consent decsa embodying these findings 
there.n Lot the defendants 1 and G rrfa<ed to be bound by ma decision Cpoa 
applicatios bong tnado by tho ptsintiff that an adjustment of the amt might 
ba recorded under section 37a of the Cml Procedure Code on the basis of the 
Arsjtant Commlesioncr’a deci*i n. 


ITtld, (hat there Lad been no adjustment of the amt. There had been no 
written lubmission to arbitntioa as prorided by aec'ion t of the Indian 
Arbitration Act, (tnd, caas''quea'ly, there had been no legal and tsIiJ referents 
to arbitxntion and tho Asii'lsnl Oimmiesionet's award (lor it raaUy was an 
award and nothing else) had no legal foundation, and could th>refors hare no 
legU conaeqaences. As therj had b»*n no tefefcnee to arbitration and no 
award there ciuld ba no adjustment to giro effect ta under eection S7d of the 
Ciril Pfcoedara Cede. 

SamiiatT Prtnjx /’rajji (Ifilo) CO Bam. 301 wd Pra/jdas t. Gvdhanlat 
(lOOl) SO Dorn 70. considered and dutioguifbed 

RcsjiANCAt t Ad4s(Ji SifiiK Caranat ... . (1008) 33 Bom 60 


ADOniOV 

afltr 


OV— (7i/I of a. loit Ij frtt Autiatl to alydion hj tt Hindu icidoif 

hfn TT - ) H'.-r • >> — j / « »» »» , « 


• V of 1336, 
<‘.her to one 
to giro in 


Pawhapiia V .StinjrnJajairir (1800) 21 Bora* $0, fons dered. 

PpTLAsai r. jrAnarc ... ... • • O^OS) 33 Bom 10? 

TTindu l.3M^Adop/,onl/tttotdoio-Ahe’ia*ionbjfae tsidoio prior 

to the iMt of adophon—Tighs of tht aJopltd oon to dupvta the ofKiwtiOB.J 
Where a Hindu widow, wli > his sahentol Iwr husbiod’a property, adopts a son, 
tho adoption has the etfect of diresting her of the property and putUng an end 


confer On her any right to the estato or aatitla bar to transfer it by way of sale 
or mortgage 


3 
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«ice /o 0«Rnait»»on<r— -FarheJ floreeJno oraPv to 
•»o«— C<wiiHm»o .»r'* awan?— Cu.? l^roccdure 
37o — AdjuttmeHl or at ifr ti-ip.* yr^. , _ 


ci« 1 V f, «> lwg» tQ&» of ttccovinls, obiecUons and 

should bo left to bo decided by tha i . . 

manaec without going into fon^ stk ’ 
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4 *,-i dcfoo Unis With thair ftltornty 

* *•• •^ex liaj ftyrci. I fo the above 

' • ' 4. . (f]o \«istant Coramisaionor 

‘ • : ■ •■.■■' f * • n («ro hit propofnl nod told 

them that vbatercr avxril ho mi io vinll be binding on Ibom To Ih'i they 

■ “ ’ I I . ..4 . - ^ {j,Q 

■ ■ » • ■ ■■ int Commiuiooer 

■ ■ 00 taken by the 

■ ■ . • ■ o*l» At Another 

meeting befo-e the Am-tAnt CwnmlMieoer tbo latter recorded his tindmgt 
and th«n prvce^'vl to draw op the cmsenl d'creo embodying thoso Godings 
there n Lnt the def«mUnis 1 anj f> rrfd<ed to l>j bound by hu decision (Jpon 
application being tnado by the fliintiff that ad adjnstiaeat of the amt might 
bj recorded under aectton 37 j of thaCiVil I'rocednro Oodo on the bsais of tlio 
Araiatant Comrai'sioncr'a d»ci*t n, 

Ifeld^ that there hsd b"on no ad|QS(inent of the suit, Thero had boon no 
vnttou aubmiasian to Arbilmtion aa prorided by Bec'ion 4 of the Indian 
Arbitratiun Aet, and, coaa'>]uentl/, there hsd been no legal and ealu! rrferenaa 
to arbitration and tho tssMtsnt Oominmioiiot'a arrsrj (for it raslly was an 
award and nothing else) bad no legal fonndatioo, ond could (h*rcfor9 hara no 
JegaJ eonse/joeacea Aa Ihero had b"en no referriico to arbitration and no 
award there could bs no adjuttmoot to giro cfTect to under section 872> of the 
Cinl rrocedoro Code. 

T Prtmjs Proqji (l83o) CO Boa. 301 and Tra^dat T, Omlhardat 
(loot} SO Boa 70, considered nod dialiogtiiahed 

Bcsnavnai c Adauji Suaia. Ra/fiJiAi . . , . (lOOS) 33 Boa | 

ADOPnOV— t/j/? cf a Solely /nt la ado/ijie/t^^ a retdoif 


Tho tight of guardianship, which under the provisions of Act W of IS5G, 
I , • • • ' ‘ ~ ths mothor to ono 

• , tho right to give in 

< . • A parent, 

PcncAappOT ^aaj7flJffMiira(I8W;21Bom 89, coUBidered 


PcTiiASAi t. JIauadc; 


» •» ftH 7 y Ht Kidov) prior 

■ t tho olienaiioa,J 
erty, Adopts a ion, 
• d putting an end 
• ■»tn© effect as 

I ht of msinteniQeg 
right of maiotoQ. 

. a of it, does dqi 

it by way of lai, 

"n of the inhenUnco th*^ 
ir or necessary pijrpi^ 
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IITBET. 


operate dnriog tho time thal 1 >iq cstalo ttji rcprc'cnled by be? *» btir »nd the 
result of the adoption is to tcimiii%tc that estate, 

L^l.hman t. (ISS?) 11 Boio. COO 

19 Bom. SOO, followed, l^rrcrantufu a. hrufawimti (l002) 20 uad> 143, not 
followed. 

ItiMAiBisTiifAt TrirriiABAt *» »•• (lOOS)S3Bom, ?9 

ALIENATION— 27;irt7—U«reeo7n»:‘'a ssWinoon of a IXoj— Suit fo »jf oside 
ahtnahon — itmiM/ian — lihaffttart AeUDoot 1 3 

See BnAnDARi Act ... ... ••• ••• HC 

I — j/ifi,.?;, iato— ty fl KiJotB—Mienationby the 

Ktduc prior to the date of aihj>tion—Jti3kt of the adopted ton to dupute the 
alienation 

See IIisDU Law ... ... ... •»* ... B3 

appeal— C ult PrecftlMre CWe f.l'i X/F i/lBtSb/f-/ G03.C0><Tnif683— 

wendation iy Su^orifinate Judne «/ <» ptrton to le «pj'oin<eif ree»ieKr--^I{(fmal 
hy Diilriet Juilge'i A BuLoruinsle Audgd recomiaonded to the District Judge 


BO zecotaoioBoea 

AgsiDst the order of the D strict Judge an appcslwu preferred to tbo High 
Court, 

2Ie2<f, that no appeal lay The District Judge's order was passed ooder 
tectioo 60S of the Civil Procedure Code (Act XIV of 1883) aud cotuuder section 
503 It wss therefore ao order which w-te not sppealshle not being specified to 
the 1 st of orders in eectiou 588 

Birojan Sooer v Bam Cdiirn Lall Mahata (1831) 7 CsL flO, followed. 

Bii Mahi e, himiCttANn .. (iroS) 33 Bom. 104 

ABDlTRATION— 5«i( for ’ . r . ■ . 

o 7 r «««7 cra% to nulmit • • . i, • 

Ciiif I'rofiedare C'oie (. ’ . • ■ ■ ■ . , 

t»-~lFritien euhmieiton netcaurjf 

See AnaiMSTnATiox Boir 

" • ■ ■ po'f^tioH—Leaie to riiorlyayor— Death of the 

■ * • «ji tipirfftf lirotlt'-r~Siitcr entitled at Aeir— 

■ • ■ , > 2 f morfffagte’siidow—Paymentofthorentbyjihe 

tenant {» good faith to pioUgagedt mdoK—Svit by eufer for recorew of rent 

A»»ijnpienr by lessor «of necetsarif—Trqn^r of Property Act (iTo/1883) 
see, 50 

iSec Tuarbfee or P&oiBwnr Act ... ... go 

AlVAltD— OEfmmictratron — Sefereneo' to O)mmiss\oncr — Parties aoreelna 
orally to to Conmxsston-r^ decmon—Commiesioner'i aKard—Gtvil 

^credore Code (Art XIFo/ 1882), «c. 375~Acf/tt#fmen« of sitiU, xeKat is— 
TVrtlttn svhmisston neecssary^ ^ 

See AoMiKisTnATrox Suit gp 

BUkQ-Vnrecojnxzed siA divuson of a bhag-Altenahon-Suil to set aside the 
aUtnaUon—UmitaUon—Uhagdan Act {Pom Ael Fo/1802),»<e 3 

See Buagdiri Act ... ... no 



ZSDXS. 


BiuGDin: Acr-(nDY AOrvonsoj), «sc 3-BA»j-rw«,«..tri «}- 

division o/a I ii^-^Aliemlion-.Sait to tel atide (hi alienaliin— Limitation "] 
r^svuiaQ scqoirM under AQ ftlioDstion uaJa m cantravonfjojj of recfion 5 oi 
tJift Bhi^Iart Act (Bom Act V of I8r2) cin b^coma ndreraa so as to bsr a auit 
JOTTTcoTcry bjr tbo indiTidittl alienor or Iiu representatires in interest. 

The Dhsffdsri Act (Bom Act V of 18(52) contains nothing which by express 
p*orisifto or necessary implication abrogates tho hw of limitation in favour of a 
prjrafo person 

Dala T. Panj (1002) 1 Bim. L. R "97 and Jethahhai y. yal7inbkai (1901) 

23 Bam S9i, dittingai‘hed 

Ada^ UiiiB r Iltru Batvaji ... ... (1903) S3 Bjm 116 

CASFS — 


Dircjm Aoaer v. Earn Churn Lall ^tahnta (I8Sl) 7 Oil ?i9, followed 
See Cirit ProcEpriiK Code ... 

Uifa T, r.irwy (19)2) I Boa B R 797, distingnishod 

Set BnaotiABi Acr . . ... ... •„ 

Jithahhniy (I90i) S3 B'lni S99, distmguishsd. 

^ee BniCDi&i Act •.. ... m. ... 

Lakthnan s . Radhahat (1687) ) 1 Bod C09, followed. 

Sec UiKOb L\w ... ... ... ..I 

.IforoT J7j?(iy»(160O19®»“ €09, followed 

See HivpL Laiv ... ... .. ... 

TantKappn v. Sanjanhatnxvn (1W9) SI Bom. 89, cons der d. 

See Utt-DC TTxooiv Re JMrBfioe Acr ... ... 


, . lOl 

... 116 
... 116 

... 83 


... 197 


FraqUi T. Oirilmdas (lOOl) 2C Bom 70, considered and distinsuished 

Bee Aduimstbatiov Spit ... • • ... . 

Simil II r Prcmji Prajjt 20 Bom SDl, conaidored and diatingnished 

Seo Aduiristratips Spit ... ... 

Arcerawiffu V Arwfanimix (1003) 20 Mad 143, not followed. 

Bee Hirdu Law ... ... • • • • 


(mkV.<^T:.^-~Jo\nder of eharpee^JInjotnder of tk<trget~.Indian Penal Code {Aet 
3:AVo/18C0),ieei 121A, 153J— ProeerfKre Ce* {.del * or B>93), 
teee 22j, 233,23i 235, 235 o«tf 237 

Sec CaruxifAt Pbocedcee Code ... ... . . 


CIVIL rROOEDURE CODE (ACT XIV OF 1882), sea S75— Ad, unit 
tratton— Reference ta Commiuiener — Parites ajreeiiw? oral!/ to tulmt to 

P . .. 


69 

69 

88 
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olijcctiQca atd siircliargeB filed beJorfl biw Tbo Ist aod CUi tJeffodaftts with 
their ftWtjruoy wore preaent at this meoluig find sUer their nUfirneyh'id KRTtci 
to the *\)Ove comso «i:p;gesled hy the Auut&nt Commiasioncr, tho A»ai>tant 
GonxmissioDer himeclf enplaiBcd to the 1st and Cth defcndiuls in turn his 
proposal and told them that whatcTof award ho made would bo binding on them 
To this they agreed, tho 1st defendant otcb eiying ho would taVo ono rojxo i! 
that was the sum nnarded to him. It was also egtecA that tho A»*istftnt 
Commissioner should draw np hia findings m tho form of s consent decrco to bo 
tahon by tho parties as that would sato tha parties a largo sum la costs At 
another meeting beforo tho Astisloot Commissioner tho latter recorded bu 
tmiinga and then proceeded to draw np the consent dec'co ombodyin? these 
findings therein bnt tho defondanta 1 and 6 rolnaad to ba bound by his 
decuion, Upon application being mado by tho plainlid that an ndjoatment ol 
tho amt might he recorded under section 875 of the Ciril rrecednto Cedo on the 
basis of the Asaittant Commusionor'a decision. 


Hefil, that there hid. been no adjustment of the suit Thcro had been no 
wntUn submission to arbitration as provided by section •> ot tho Indno 
Arbitration Act, and * and valid rrferonco 

to arbitration and • • • • (for it rrslty was an 

award and nothing e U thoreforo have no 

legal coniequeooes »w<.u ui> teierones (o ntbitntion and no 

award thero could be no adjustment to giro effect to under section 375 el the 
Civil Procedure Code 


ijamiidii T. Picnyi Prtijf* (1895)£0 Dorn 301 and Pro^da$ v, Otr^fiariht 
(tfiOl) 2d Bom 7t), considered and distingoisbod. 


..guiusnueorder of the District Judge an appeal was preferred to the Unrh 
Court. * 


Stldi that no appeal isy. The District Judge's order was pasecd under 
section 603 of the Cml Procedure iCodo (Act XI? of 1882) and not under 
section 603 It wu therefore an order which was not appealable not beios 
specified in the list of orders m section 588 

Sirajan Xoocr v Ham Chum £aK JUahaia <1831) 7 Oal. 71B, followed 
Dai JIani V KiiiMCHAan ... (lP0S;S3Bonj 104 

CODE (ACT V OF 1898), szes. 225. 233, 234, 235, 
1^7? c/irtrjes— Afiwoinifer of chargts-^Indtan 
Ftml Code {Act XZro/lSi,0),Mf 12U and lS3A-ffedti,ontj>romoi,n^ 

enmlmeCo , beUieen elawt-^rubheahon vb"' <•—* ' « - . , 

charged at one ti- .i » , 

121A sn • ■ . ■ , “ 

each of t * ' _ * 

the Hinc , ’ ' 

of tho nt , 

the Prea , , 

"Dombay • 'p # » ' a -u 

convicleu wu , 

conteoded in , 

paper in Bam ... '' 

G * 


t'tCEX. 


Page 

7IfU, ihil the tTidenoe on rteorJ wu iufflacnt lo proro Ibo pnbUcalloa of 
Ite oewrptpcr tn Rombij’. 

i7fW, furtlitr, IhatltolrialirunotladlM there bad been no misjorniler of 
charget 



• mode in which the chaigrt V«« ilrawo op The dtfoct, if^aov, wasn 
thin » tntre irresnluity, cured by tho proTUion* of section S2S of the C 
Cn0Uiil I’rocedoro. 


u «_ »- /I— -.1 i*> 


v> thin I 


e Motion ot tne 

n 2) and in »eoi 
1 section 71 of 
ror under two 
hich may be 
. e oiloaces for 


• «, 1.1008) 33 Rom 77 

UilPEnon V TaiBHorAKPis • ’ ' j »n tt.% el {6^— 

Vendor-! hen for nnpaul taUng mortgage 

• '• . . iEttdtnoe Act (/ 0 / 1872), see 115 J 


.nev—Sale-deed eOBtaimny 

mfyll— Mortgage* taltng ’”*’''1^1/1 
Act (/ 0/ 1S72), sec 116] 
aUtedthat the vendor had 
, . _ I aci nowledgment ol the vendor at the 

Sonwl ‘ d^“r ..» r . ir « rTh . -.. do . ..>d .f 


'‘ontenUirg iii*! sue ^ 

je.aiousy by her telualioa M 
by her eetio tondios oret “• 


title deeds, 
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V 


IKDPX. 


Per DATonztos, J. A Tondor o! ImmoTMblo propotly wbo ondom* upon 
the purchsse-doed a receipt -for tho potchaae-money cannot eet up a Uen (or 
unpaid putcUaeo-monoy as o* mottgageo (or value without notico under 

the purchaser. 

TEmi.Rii£ «. *♦. ... (lOOS) S3 Bom. 53 

EVIDEKCE ACT (I OF 1872). arc. lit— reurfor** (ie» ferr unpaid yure/i'ijf.inouey 

dttd confatnitig atinovleiijment oj rtetipt oj cotuUltrahoa mjncy in 

fxtU-^Morlqagtc (nii«y Me mott$age of unpaid pBrc/<uje-mo»fy 

—littoppcl—Travtfir tf Projxrly A<t (IV of 1882), *ef. LI, el, (1) (h), 
cl.(C) 

See TftANsrER or PuorEETr Act ... ... ... ... 53 

HINDC LAW — Adoption — Adoption by a wiJoa — Alienation hi/ iht e-icfjw prior 
to the date of adoption — Siyht of the adopteil ton to ditpiile the alienation.'] 
Where a Hiodu widow, who has luhenled her btiehnnd'e property, adopts a 
BOO, the adoption liia kho eSect of dmaliog her of the property und putting an 
end to her eetate ns heir oC her hushand Tho adoption has the tame efTect as 
hot death with this difference that oflor the aclopttoa ehe bai a right of mam- 
tecance againat the adopted son duriD,^ the rest of her life. But the right of 
maintenance so long ea It is cot a charge ou t)ie estate or any {portion of it, does 
not confer on her any right to the estate or eutillo her to trsBjfur it hy wsy of 
sale or mortgage 

Thus, il a widow, hcloxo tho adoption aovors a portion el the inhentauc© there- 
from and tranafeis it to a alrtcgcr, without any proper or necessary purposo 
binding the estate absolutely according to Hindu J>aw, the transfer, losicaMy 
•peaking, must cease to bare smy effect after tho adoption, since it eculd only 
operate dating tho time that the estate was representod by her os heir and tho 
nsnlt of tho adoption is to termicato that estate, 
lolrsZmtfn v Radhalai (1837) 11 Bom COJ and 2Toto t. Ralaji (1834) 19 
Bom, 809, followed 4S'«erainMf« T. iinsfamma 1(1003) 20 Jlsd. 143, not 
loVtowed. 

BaiiASRisuKac. TniPcrBABai ... ... (lOOS) 33 Bom, 88 

... — , . ITtdow— 0^ of a ton ipfirtl kutiand »»i adoption hy letdoie after 

her re marfioye— JJindtt IVidota Jlc-marnayc Ad [XV of 185G), »ecj. 3, 3, t 
and 6. 

See Anopitojr ... ... ,,, _ _ lOy 

mj^TlTT wrr./'tT' , . , , . 


. ght to 
) does 


lion 3, may, under co 
the other relations of 
for that IS a right wli 

P<meAa/ijja t, San . 

PnTunii e ... ... (IGOS) S3 Bom. lO: 

it JC234?2 k! 2« PW.™ OoJ.lAct r./1898). 

i^ee CRjuiSit TaocEonsB Cons m. 7 
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tKDEZ* 


•\Vl1tr0 some of the parties to a decree appeal ogamst it, tlio decree iti appeal 
18 the final decree for the parpose of ex*<ntioQ with respect to all the parties 
SniVRAM ti. SAKUiUAU ••• ••• 

COMPENSATION— Comi’n/sori/ aejawifio* 0/ 0/ Av; 7 oMef»fnf 

dereZo®men«/or iixinff value 0/ lawd 10 ha arqntre I— Cliarjfs ®*,;® Y* 

*1 ‘ -■»! I ' I 

. , . • • . . • • / • " ‘ I me retuU \ 

. ’ . • an that 11 

. . * ■ the specn* 

. . , • .< • > lesale imn 


The ralue of the land to the owner u what mnst bo regarded, end that is tho 
price which it wiJl fetch it disposed ol on moat profitable terms The owner is 
t. L V. ja, — j .* *u — gelling hia land by roisoii 

. ■ . • Sition IMhe eslo of the land 

• • • . .the speculator, then, no doubt, 

. •, costs and other charges of the 

speculator But the cIsimaDt is not to h® debited with these expens's unless 
the introduction of the specuKtor is & conmefcisl necessity. And there is no 
necessary reason why the claimaat sbonld he driven to hare recourse to the 
speculator tor a husiness which he can do for hunseU 
When cotapetLsation is fixed on the generel principle of a sale of the land 
split up into parcels suitable for building, it is not only necessary but 


inappropriate to make a special deduction on account of the smaU area mirked ofl 
foe the roadway 


Where the method of hypothetical development is employed fat asseuing 
compeoa** »' *' , ’‘t ralne 

of the la • ’ . • lands, 

and the I • • * Xeault, 

it follow _ s • « • . • ■ grea ©{ 

confidence uuv eieo mat me metneo ot hypothetical development is itself 
coTiohorated 


ices tcalis- 
' itmer sales 
' ices to the 
at exut m 
hese difier« 


Teustebs fob iue I«pbotxjib\J' op T0E City of Bombay v Kabsakdas 

(1903) 33 Bom. 28 

CONSTKU’CriV'E NOTrCE— flitdmorfgajee— Afor^yaye 61/ executors and 
««tdK,ary legaiecs 0 / proper^ witc& was sajyeel to o tUrge under the sciK— 
Bepoail of Uilt vnth mortgagces^ilortgagcs'e vvustion to 

* tnvetUgate UtU—Creditgra ani legaltta under wiU—Lapse of time btUoeen 
tegtatoi c death ond execution of morfyaye, e^ect of 

See AIobtoaoob abd MobtOaoebm, , I 


Jiettttoii of eompfnint 

• ■ . Contract Act {XIII 

_^U8 Compensation Act 

tf. t>iB repays the same it is not compstent 

p°l‘uSS“p?^“ the Oo„rt.f.. p„d L th. 

Dno,pc Ge01)3SBom, 25 




Png® 

rn-'Crnriir (ODK (\cr v O*’ ISj?). irc lOJ (3)-0rJ<r /o 

'»r- I I /'/-(nf —Orlrr'julf pittrdty Vt apffiX Conrl'—Jnr^tdtttionof the 
r Ifs , cLttiM 3 ol tbe Cniimiftl Procedure Co<lo {Act V of 

I* I') 11 cl'i* tint the crde fo“»»curity juay b3 made m epp^itl whether 

ih* oT)rT»l( 1 irt hi 3 j jri»d ctton topiKi auch ao order or not. The word "also” 
in lb* c'atn* {Ktrly irejliei ihil the order may bo iDdcpondonUy made by those 
C '^'ti at wrij ai ) r the ori;;mat Our a to the tint clause , and u is neither 
• » od nn' i-anliei thtt tbe ptwera of the ongiml Court should m any way 

c f ml or liaui t3f»»3 cf tko •ppellale rr tor.sto>^ authority 

}Ja\nnd,S'.a\t .^,l^;flt/.(ls9l)2lC«l.G22, ^luthiakCheUtx Z’ni^oeror 
fl ) n Jlfci, IPO and Pumianura Pi/fm T 4 Lmptror (190C) 80 JIad 4S, du 
e'-ic.i lra~i 

lKri$iiint .Y iffji r. T'.-iPcrar (1^3 ») fO Mad. 192, referred to with approral. 

I'lritfp r 13illl«lM. ... (l003)33 Boni 3 

I'l PT— 7/«»iiu irj-^jA thltlj </ sans/e paijfalher'i delt-^^foney 

r’ltrrf—Jfjfjl I, /on/- nf tke parlit$ f » a <l ace— ’Decree in appeal final — 

/ Pro'tdnrr Code {Act XIV of eece 231, 241, 252— 

/i iifjtio* -fcf (ATiribn) eeU 2i,att i;i) 

Stt Uivnc Law ... ... M. I 

I)I.CI.EE— ly /one of th' parties to a deere ’’•Detret %n appeal /fnni— 
i rremUon^CnyX Vr^eedure Code {Aet J'/P 0 / 1PS2), sees 234, 214, 252— 
X.ini/flfi 8 n /Iff (ATenSr?). #f’» JI,art 1?9] here somo of the parties to a 
dxre< appeal a^amst u, the decree to appeal is the Soal decree for the purpose 
til eseeutien with mpcct to nil (he partice. 

Eniisau f. Sivtiutiit * ... . (1903) S3 Bom. S 

fii L'L'iliv sr’HToif f iriTOTcn w i*x*t fru *oi« /Y^'TT nr’ ^6■n^ as/, ao/i^_ 


See TfliNsfCB or Paon/nir Act .». ... .. 4 

BOCL'SIEKT— ^Ijr/ni/nr ly wriler—AllestaUort 0 / l«a viilneties-~8iQnatare of the 
Soh Registrar 

Si'e TniHsrrn oi* PnorBRTi Act ... ... . 4- 


See Ili'tpo Law 



•c *» ' V— J/oniy decree 

■ f’nal—Dxeet lion 

• — Ximirafion Act 

nst tho fath-r of 
. ■ ■ can be exeeuted 


JJmed Hath, sing r Goman Dhaiji (1B05) SO Bom. 3 Sj, followed. 

& 




I^DEX. 


Ti ete .■> ns d.JliMtion, in tn i.i .-''loni »n. 

tetweon the posUim oi ligat reprrttn'ativta mjdeii ^ 

8U\t h^toie de«ee ani3 Usal rDpT«“ntatt«8 brought m after dfcree. All 
luiestiona between them and the dec-ec bolder rclat ng to ™“^\v ''tS 

ba disposed of under eectioa 244 of tho Civd Pfccediiro Code (Act XiV of 
18S2) 

■Where Rome of the parties to a decree appeal against it, tho JQ appeal 

IS the final decree for tho purpose of execution with respect to ml tho patlics 

SmvniH r SAKUiBAJt . .♦ ••• (1008) 33 Bom. 


HIKDU LAW’ — TFidoiff— linjnf'Wrtace — irtc/oio / icihj; 1t»r I utJanili i roj-crly in 
hn handt-^The prsptTtj tu* cient to mnirirai/i her /or some i/eori— ^Joit for 
declarali i and Jor arrsan of moinieusnes—l rein ilt-re su'f. 

See MilNIES^^cE ... ... ••• 


tiuciflj tl e tame i esnli-^Compultorif aequiatlion o / land 
See Lam) AcQUisiTiov ... ... 



Ihe ralae of the land to the onner » what moat bs regarded, and that is the 
price which It mil fetch if disposed of on most profitable terms The owner is 
not trt b« **'■-— ’ y of eellmg his land by rewon 

uition If the sale of the Uad 
• • the epreulator, then, no doubt, 

coats and other charges of the 
et'ei-uuiur nut the claimant 19 not to be debited with theeo expenses unless 
the introduction of the speculator 19 a commercial meessttf dud there ts no 
necessary reason why the claimant should be driven tohaie recourse to the 
speculator for a business which he can do for himself 

When compensation is fixed on the peneial principle of a sale of tba land 
split up into parcels suitable for building, 11 is not only necessary but 
inappropriate to make a special dednctioQ on acraunt of the small area marked off 
for the roadway 

Where the mptb^A y.# s. . 


In the method <d arriving at a vslnation of Lud by reference to pr.ces realis- 
^ * V.* 1*®^ rt tepdaiB that no evidence 0 / former sales 

can bo obtained which shall be precmly panllel mall its ciroumstanCM to tho 



cl tho r^rlicular liiiJ m ijiifatior, Differencfs email or great exist in 
Tinons CAndihon*, cml what prea'-o tllow^nce ehouM bo made for iho®o diffor* 
eneci «s not a matter winch c-n 1 ^ rrdnced to any hard and fast rulo 

TEliirW lOB THE Is ICOSEMtM OK THE Clllf Or BoMBAY t> KAESONDia 

(1908) 33 Born iB 

irT svni .e-^> tt i-o Zaie~ll%taUUra 

• i ■ ' -Appeal hy tome of the 

■ — CiBif Procciutt Code 

S'- Hixni Lvir ... ... ... 30 


MAIJsTEN’ WCF-'iZiiirfu tetJots — TTtJcio iaeiny Jitf /tueiande property tn her 
Zanii — The properly tajfiftent to maintain lerfor *ome yeari~-Siiit for deelara 
/»or4 a«i/oK ffrrfori — Prenatuie salt] The plaiiitiif«a Hindu 

widow, £1 d A suit to reeorcr arreatsof niautUDancA and to obtain a declaration 
of her right to niainteoanc'* M the time the amt was brought, she was found 
to be in p'‘i.*e*» on of a fund belonging to her husband's family Bstat>, which 
Biim wasiufLcient to provi la for ber maiatensnce for fixe years at tho rate 
allowed by the lower Court, 


fftld, that BO eauso of aetioo had Accrued to the plaintiS' At the date when 
the toit was brought, the Court was not in a positioa to foieesst erenti or to 
aat cipate tbo poiition of nfraira Sre years later 

Dattatrata Waua!, e HccmtAOAi , ••• (1903) S3 Bomi CO 

M1TAK8UAU of tone to pay father sdeb(-''!I»i<lu Lau, 

See lltSDU Ltw . . ••• ^0 


See Tbaksfer of BnoPERiT Act ... 
jioetgaoor and • . - 

of property vhxth. ■■ 

pretfoutlij teiih 

mvetliyate L.«ain;re «>ia tejaue* uu 1 1 


'eoisfpor 
Body of 
0/1B82), 


cure which, on 13th Septombor 1890 (two of younger sons^bemg then 




Ready for Sale . 

Pnee lis. IG etchtsne of jtoUage ami V. F. chaifjes, 
SOHOKI S 

Codo of Cnmfnat Procedure. 

Act V of 1898 — Tliorounlih revised and brought up to 1st September 
wjlh various luinor Acts* of itnx>ortance 

SIXTH EDITION 
{CoiiUintiuj o«r I.COO pA^ea Sv<3 ) 

nr 

S SWASHNAOriAJI, 5! A, LLB. BSc, BuD, Gray’* Ion, Es^mre, Bims'crall 
Apf ly to — 

The KAKAGER, 

DECCAK book ACENCy, 

POOHA, CITY. 
or 

All Respectable Booksellers. 

♦ Furc/iascrs s/iould sfafe what Police Act they require and a copy r 
the same will he forwarded. 
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1 N D Fi X 


Acrs - 


Tft 6 


1R52-Xni 

Ste BREiCtt Q? CovtpiCT Act n 

. S2C» 1,S 

See WoRKUis’s Bbcacii op CoHtrict Act •>. 
1870— VlT, PEC 31. 

See Woukuak’s CnEiCn op C<'NTHitT Act 

1877— XV. sen II, abt. 170, 

See HinD0 LA^P ... ... 

1878- XVn,8EO 03(A) 

See lEiNtFEii or PBOPtrii Aw .. 

1862-IV, BBC. -ig 

Seo TitAHsirr or Phopbutt Act .. 

XIV, 8ECS 231,211,253 

See HiDDV Law ... .. .. 

1898-V,8ec 103(3) 

See Cbimikal Pjioceoore Cods ... .. 

APPEAL— A/fltinj a new ccif 

See PRACTICB ... . . 


■ { ■ 


... 25 
... 23 
22 
... ro 

.« 44 
. 44 

... Q9 
.. 53 


« deeree — Decree tn 
' of 1883), *te». 231, 
I here aome of the 
the final decree foe 


SniTEAli V Sakuabak ... ... . (1C03) 35 BJm. 39 

APPEAL COtJET — Criminal jtiTtiduUcn — Older io famish secuiiiv—Crinitnal 
Procedure Code {Act V 0/1898), »eo 106 (3) 

See Cbiuibal Pboceddbb Cope ' gj 



IXhtX, 


m 
Vage 

nt-*!! t Thulp'l wat not nit ’l’^ by t»o wit‘ifciS’4 

»!•-•]“ -fnrt* m Jrfths im«fer cf Pror '»y Act (IV of 18321 

Ih! f. tbit nfJtii’* tb* c jnitjf' of Ibo Sab ll«g slrir nor tho atateinsnt by 
t*if tb" bniy cS th» »l5*jajjat iraa written by him wore sufficent 

t "re* g a Till! aortgiga. 

\n f wjtaotj ji s'*irilQns wb^tfaat *cca th* d'od executed and who 

t -ci It at a w trer,’* 

/ r<'r% ^l«5n) IOC 4*. F.SIrt fclbwed 

I isc r. L»tv*»rio .. ... ••• (1003) 3} Bata 4i 

_ 

IwrUtlr Srthlwrj(l$ni}OC A, P. 310, fallowed 

?-* Trayirzi or ProitXTr Act... ••• ••• 41 

t J'mp'ror (100)) '•OMad J82, referred to with apiravil 
.Je CcJMiwat ProcxpOCi CoPf ... ••• ••• • 33 

I trp/ropr Dlcnju JCnif aa (l(*OI)a»ftf p £3 C Boiii h R 255, followed. 

S'l VVottKUass UneicK or CottoAcr Act ... . 25 

J/alm«Ji fih*iU T Skoli (1P30 31 Ca*. C£2, drseated from, 

St CnutwiL riocrocits Coot *, • .m ... >•. S3 

CietU J^mpertr (1005) to Mad IfK), dmeaUd from 
AVe Ckimitm PaocroctB Coo* ... ... 33 

i’amMirirtf Pi/hn r, Z'flr;»eror(lIK)G) 20 Mad 4S, disienfed from 

Ste CitiitjrAt. ProcEbVRL Codb ... ... ..i 33 

L’f/dte, in re (18^G) ir Ir. D U Ch D 5CI at p Ca8, followc-I 
See hlosTutcoR aKo Mobtoigcb .. ... ... I 

L nei JIaOi\ting t Ooman DA'ttjt (ISOa) 30 Bom, 335, fallowed 

See IIi>DC Law ... ... .. •>. 39 

OlV . • * , , 


Umed Uatlnetng t (rasiaji JJhaijt (1895) SO Born. 385, followed 

Thpra i« nr. . V...n< ,1 .1 <« n ..4 .11 . - . , . 




ISSSX. 


vnJi j>ostej*tOM — Lease tovnrtgaifgr —Lsath o/tAemorlaa^eiaiid 
/ui *i.rp emj un(fiti,/eJ ireiAtr—Sttier snitUtdat Aeir~~PoBse»itonci>ia rnttnaje. 
menl by ptOfigayets leulcte — Pagmtnt ef tie rent l</ t7i» tmitni tn, yaoi j'a\th t» 
riorlyaye’'s tcijoie — Stttt stater for rt'otere of rent — Autymnint by h»or not 
nftcfwrjf — Traitifer of Prupetty -le^/rtjriSd^), ate. £0 

See Ta*^sI•l.K of PnoiBRtT Act . . BC 

i.lhN’ — Vcn lor t ttmjor ttnjMtJ fnrrhiaemtanef — S^ie-iiad eottiaitiftt} ae\nouile^^ 
i»ni{ of e.cetpt of fJitstderuUot tientry tafull—Hoflyayte (altrtg the mo-rtyaije 
infiyul «£i<ic^ oPaupaid purthatt-max.ev-^Vdopptl —Letdeitee Act {/ of ls73), 
U&— ZVaiu/cr of jPre^'rf# i<e !jb,el (4)(i), ef- (6). 

Stc Taa'tsrEt Of Pfiorsntr Acr ... . , ... 5S 

LI3I1T VTIOX — Sh t AeUGombuy Act see. S —Sho^—VnrecoynheiJ 

uw« of<t — AlteHtiilon — SuU (o se( attUa lie altenalion ] Po»seaaioii 

u^uired uadvr an oUouatioa muda ib i»>n(rareatioa of s^ctton 3 of tho Bbagdart 
Act (Borobiy Act Y uf cut bccoaiB *dTors3 «i> ss to bar » luit for recovery 
by (he ludmdosl elteaur or b e ropresentitives la taterest. 

The Bhagieri Act {Boijjbiy Act V of 1832) eonlftujs nolbtdf; which by exptaas 
proTUioQ or necouary implicatioa sDrogetes tUo Uw of hmit&tioB m faTOQc of o 
{irtrele person • 

r. Pamy (1902) A Boio. L. £. 7dT and «r(fA<t&4ai t. iYsfAa&lst (iffOA) 

S3 Boiu. S09« dtsuoj^uhed 

Actt! XJ»ati V. UiPtf Banaai ... ... . (1903) S3 Bern. 113 

4IISJ0IKDE8 OP C£lARaES-i»riiolCoi«(dr} XiTo/ 1860), sfM. 1244, IfiS.* 
'^SedtUott—Piamettnyenmtty, elc^btlteesnAatsst — P»6/trr)fiun,K4u(eeMAfufe4 
— C/(jn Bfll J*ro«d«r« Code (Aet F^ISDS), irer 32^, 234.*215, 316 aitd ?37< 

See CrIUIssl Vzoctuvat Ooos m. ... ... ... T7 

ifOnTGAOE—Z'rtin«/V/* of Profert'j Act (/^ o/’l832), see £0— ATorfjajfe mtk 
jionmioTi—lsoit to mOrtgarfor — Death of (hs merfyayee «nrf Hi* SKremtey 
wtduritd bfOther-—S*tUt e-tttUtd as har— Poiseatioa and utaitagevttnl Ay 
wortyagea's ahhui — paujiient ftbt rent by «fi* tenant in qsai faith to mortjages’s 
vsidotii—Bvit by stater for rteorfy ofrent—At*ltnmtrtt lyteasor os# fiertrrarjr.^ 

On tbo Utb December 1S05 liiRgeppn inortgigil with pouraeioB cer^aia ^ro~ 
porty to .^nbrsjn who on tho aaioe dav Jet o«t (be property to Lin^appa for 
trclre yeata subset}i]en(ly Sabnyn havta; ditd bte iBlateat a» moitgigao 
■umved to bu nodtnded brother ICsokkrubns. RA<nl.nebna died in the year 
1901 *«d tiereafter poisojsion and ouae^iaeat of the property vsa labea by 
Sabraya’a widow liOim bbegat her name placed on the k^ta a* owner of the 
property and reentered rent from fbe teomat (or tbs yem ISOjand ISOJ. Tho 
persin entitled to the property wae Kavenanimn as tbs suter and heir of 
Sttbraya and lUrnktitboa and she bnioght a •«« against tho teiunt for lb« 
recovery of rent of the eud years on tbe ground that Uowri bad no authonly to 
Rceiva rent aad giro ducbaige for tbe aaiue. 

that tho defendant was not cbargsable witb rent seed for Section 5b 
of the Transfer of Property Act <IV«fl632) was appbeabio ummach ss the 
defendant in tavkiug the psymrut toGown actod in fsitb and hadnoacheo 
cf the phlntiS'a lalo/eat in tbe ptopmy* Tho DogTiago ct tba ssebon U goier.!! 
and no assigument by the itssor durit^ the tenancy was neesasaty. 

IvatiRUiiUi V. biS'iirPA m. ... ... OC09)SjEc« 

PEKAL CODE (ACT XLV OF sacs 12U, iybh.—SeUlioii—ProBS->iitty 

fbeticeen J^eWiostiou, arAaJeoiwfi'Kfci— ProeeJif^ 

0 B 1C03— S 





I^DFt. 


ro/-]S9S).5c« 325,233,2*1,235, 236 237-C/.^iJ«*-7Mm?«f 

cf charges-^Vts]0>ndcr of charjn,^ Tho accascd tras charged at one Inal wth 


■tides 

At 


that Ihere ^aa no cTiUecce of llio pul Ucntiomf the oewapsper in Bjinhay, and 

tKat theta a tnisjumder of chatgoa vitiating the trial, 

ITcZi, that the evidence on record was aafScicnt to prove tho publication of 
the newspaper jq liombay 

fuithw, that the trial was not bad ae there had been no misjoinder of 

charges 

I EapBROB « TBioBovASDas (1903) 33 Horn, 77 


JIECEIVER««~-Reco»i>new(iofton ty ^Kioi-t/mofa Jud^e of a ptrton ioh* appotnled 
recei«r~-i?e/a«i/ by Dninet J*td<fe-^Apj>eat~~Ctvil ^toetdvre CodelAet 
0/1882), icei 603, £Oo anrf 588 

ffea Crvtt Proqedobb Cods ... J61 

BEIST—Jfortjape witft pcnetJton'^Leate to «iortpflyer-“Deat?i <jf f?ie wvtyayee 
oui Ais ^Kmicisy vnrfjtided hrothtr^Stsler entitle as finr-^PossOMn and 
' ' ' • • • he refti by /he tenat i in good 

' • very of Tent—Aisig»nient Iv 

• • ' , " 0 / 1 882), see. 50 

Ste Trarsper op PRorEBir Act ... 06 


tea-^Promoting enmi/y, ,J c , be/iceen elatios 
1860), wa mA, JB3A^C/iargef^Jo,Hdei 
Crmtnai l^rocedure Code {Act V «/ tS9S), 


See CaiUiNiL Pbocebuiie Copk 


TRAKSFER OF PPOPEBTY ACT (IV OP J882), see BM/or/gage u.ith 
7»jse*9i07»>-£cai« to ncrtgoyoT—I>eath t>f the morigagee and hts svroxvina 
undivided brother — Sister inUlled ae heir-^J^OfSestenu rn,i 


77 


and recovered rent frf>m ♦>,«. 


lortgsgee survived to 
• i the year 1901 and 

taken by Subraya’s 
u uu tun Khata as owner of thfl 


™> "»* cImsbiM. wlb tonl wed for Saotion 50 
V ^™P"*y (IT of 188,) m> !ippl.oablo inumaoli , 1 , 
Jr!eod.»t m matos iBo paym-at to Qoim acted la jSd Uilb and had no noti« 



INDEX 


mtcrei tQ the Taa tha sectwa ts jsiatsl 

n>a»»iona’ont tht*l nor doriB'' tba tenaacy wai necea^iTy 
I ireLJUMti f fis 1 Ft ^ ) 33 Bom ga 

-n ( F ipoPi Kn \ri in of st^ «. (si- 

h • 

In^r ■ a « 

OJC*! ■ 

toit ct the iined to tbs iiraa etfe'+. vemlar had also pxctad with all tho 
Jjtle-do ii rJstJBg t j tha propariy Ihe lendw «abs^q.ii6ntiy njortgigsd Uia 
ptopcti} to thophiQti^whobsd no Laxrledgo that tha ftfU amoact oftha coa» 
dara<i a moa«y waasot piid to (ha T<>odor though ha Xaew that tha rondor was 
m , o'scsajoit o! come poTUaa of the property. 


ihi I • * I » * • 

to ... 

tiOeileeds 

JPer .Pjrc/iszojf J render of rninroveaWe property who eadorsrs ttpon 
(he purchase deed & receipt for the purchua mooey caonot cat up a liiea for 
aaxiid psrehasa money as sgsiaet a mortgagaa for rolue mlhont sotiee oodrr 
the pnrehaser 

TxuiLBiM r fCjissrsAr . C!0O8}33BaBi 53 


U IDOW-— J</^(jen a icxdo '••^Munatfon iy Hit miox^pr or to fh« dots ofaiop 

• fioa—Ay/it o/iht adopted eon eo dispai* the altenaho t’-^SinJu Xiite 

See HisDff Law « • 


(7>/r tifa to i hy fttt hatlaiti «» «*»*<»» hy vtJoxo alurher re mmaje 
iridoio jZtf ttiorricye drf (XF ^W50), « r 2 3,4*nd3 , 

See Avomoje ' • 

^^OBDS A>D PHRASES - 

‘ Adjsulment of emt,” aha^ w 

See CiTji PbocaWCRB Code ... 
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INDKX. 


F‘‘g® 


nder 
Witt 
f tho 
tides 
At 
it in 


Bombay except the cTedfliation mid® by th®acctis'‘d unde'’ tho Press Act, and 
the depositions of witnesses who re owed the oewspapir in Bombay as Govern» 
jnent servants in their capacity as aoch Pile accused was convicted on bola the 
cherges and eentcnced separately on each efthem It was contended lo ippeal 
that there W39 no evidence of th« puWicaliontf tho newspaper in Bjoibay, and 
that there was a misjoinder o! chasges vitiating the trial. 


that the evidence on record was aufDcieot to prove tho publication of 
the newspaper in Bomhay 

Held, further, that the trial was not bad as thero had been no miajoiode; of 
charges 

EmieboR » TninnovAttDaa ... ... ^\S08)3Slioai. 77 


RECEIVER— -^eccrntncndaficiv ty •Sutorrfiaafe Jud^e of aptrton iol» appointed 
rec«ioer~^I2efu^al bi/ Distrut iTudge— Appeal — JProceitire CodelAet XIV 
rfl882), i«# 803 iOi and bSS 

See Cwt ppocBDOBE Code ... 101 


BENT— 'iforfyoyc totf/i posie»mn~Leate io wort'jagor— •DenCh ^ tXe snortyoyee 
and hit lurtittn^ tndioided lioiher^Sieter entitled as A«r— Possession ond 
tnanagtmenthij mortgagees vidoie—Pajment of the rent lytht tenant iii good 
fait'h to mortgagee's vidow-^Suit bu sister far recovery p/ reaf— ^ssignmenf by 
lessor not necestary-^Transfer oj Fropertj Aef (ZTc/ 1883), »ec £0 ^ 

See TsiFarKR or PaoPBBtT Act ... ... pc 


SEOlTiON— PKhlication, ts^ot eonsWutes— Promohny eamitj;, , heficeen elaeees 
-'Indian Penai Code (Act XLV if sect 12iA ^biA—Cfiarges-^JoiKder 
nf eharges— lAs;ovnder of cAaryes— Cnminaf I’rotedure ^ode (Act V of 1B9SJ 
secs 225,233 231 2f 5, 236 and 237. 

See Cbimutse Paoccnoiie Cope m. 


TEANSFEIt OP PPOPEETY ACT (IT OP 1882', sec aO-Slorlgage with 
Twassssjon— X'-aie to morlyayor— DeolA of thf moi-igagee and Jiis surtnvtno 
undivided brother — Sister tnttiled as An'— P o<sm» ► r • '* 


iiortgogtes teidoic— Povin 
ictdow — Suit by sister for’ 
On the l4th Pecenjbsr 18'’ 


77 


the defendant was not diargeahl® with rent sued for Section 50 
Act<lTwf iSS-) was oppl.cablo inasmuch aTthe 
de^endanl in mahmg th® paymsat to Gown acted m good faith and had no notS 



I^DKX 


of ptimtvft 4 intcrcit la lfi<5 ptaptrty. 'Hw Iin3n43& oi tb& o'^ctjoa is gsaoril 
•nd no M'lgna’cnt by ihu I-s*ar during the fen&acy was neces-stry 

K<r*JiUM«x r Tin A lA (4%)S3Boii3 0-. 

■>1 iropuan irr (i\ of i8H2> *.e yj.ct ftwn o rrx 

</• . - 


Toador et the 

Wifh *»11 4*>I1 


. ■ ~ ui uio piuiieny, 

JTelJ, ibst Ihs i]df«ndtnt was estopped from contendiog that she had a Iten on 
the chswl for the nnpsid halaace of the purchesa'Bsoaey hy her deBla^tion u 
to the receipt of the whofe purchtse money end hy her set in handing o^rer the 
titleMleede 

JP<r JBjircurzos J. --t rondorof immoveable property who eodors»snpon 
the porchase deed a receipt foe (he puechase-money cannot Mt up & ILen foe 
unpaid pareha«e*in9ney as e«oinsta joortgsgee forralue without notiee nnder 
the pnrehaur 

Tciilicjv r Kisuteai (1(08)33 Boo £3 

IDOW— ddpytioa a indo Jfienotion hy th< irtdoio p> \or te fli* date tfadop- 
• fiuji— /2»pit c/ tie adopted eon todiepute tk<. aUe»ahon-'Btndn Lae 

Sit Htstac Lar . >. ... 6S 

——— — “Oi/r a/a em ly dwt hatland m adopMn iy leideio aflffhtr re-mamaye 
—J/indw "Widaw Lie tntrTtiye tct(JCf ^18a6), ee-r 2 3, 4 ends 2 

See Acomow • lOi 

’t\OIlDS AND PHRASES ~ 

“Adjoatment of euit,” what is 

Cjsji. PnocEKcrE Oooe ... ..69 

^tRlTTEN ■ • 

Parties • 

Qjrayd— ' v 

t it hat It 

S •“ \.n\H'IiTR«l X ‘'Pit «. ••• C3 
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Page 


r r. D' KrnUa (1<»01) 33 I}->!U 22, folloired 

- (I«08)3JB.m. 25 


V Court-fee on petiUon of eo. 


tees. I, 2 
peti'ion of eomplamt— 


. ... , . 

IitliUfjf of tf^rXtnan t >pnj. 

See liartiii o» CtotTRicr Act ... 

title HEBI)', ^LPOSIT OE— Vfr/^ ly ci^euiorsani res, Ju<Jry legatees of 
ipjr's ,el,r\ sny‘t t, a rhrj- unler Ike u,lt-Oon,lrucUve^notiee~ 
A rtyse y oriiMian h inret tj fe ut'e^-CrcJitors ani legatees under Kill— 
Li} t« ofUm lt*rs‘eu te,ta or t deatk aid ereeuUon of mortgage, efeet of. 
MoTTOlfiOB amj ^^oUTavoEe ... ” m. 


TIlANjrEl: ol- PKOPElin .vcr (IV op IS,2) mc As,,- 

l;.l (.11 ,/ 187.,, 0, (A)-J/„,„c d,.d-AII„t,L. 

li tin inUt„(,—S>g»Uure the Suh Reg.Urnr-SCateMtnt hj the xenter of 
Ike deed m « .WWin^ the xmt.nj oftkt ho Ij of the xhsumcni thalM wt» 

/.(/...l V c. .. who vras bound 

* * Agricullunats' 

* • iDg the writing 

' The deed waa 

' It. ranefer of Pro* 


lltUl, that osttbir tho ai.'inture of the bub Uegintrar sor the statemeut b? the 
writer that the bod/ of the document waswritteu b/ bun were auliicient for 
elToeUcg a relid mortgage 


Aunttoatiog witness u» “ n itno s who baa seen the deed executed and who 
eigns It as a witoeis ” 


Exrd'tt T. ipihlnnj (I8i3) 10 C. & F dtO, followed 
liartc e Lsxuxkbso 


(i:)03^33Bom 


Widow — Maxnlenanee—'H t Imr /lavhX'j her hurhandt propeitj ta her hjitds~Tho 


that no cause of action bed accroed to tho plaintiff. At the date when 
tho suit was brought, the Court wae not in a position to forecast erenta or to 
anticipate the position of affairs fire year* liter 

Daititsaia Wauak e JtCKHUABAi ... ... (1003) 33 Bom , 


W] hL—Mortaage Iv ei ueu’ors and rtstduary Iwal es of j„ oiuriy vhch was suhjeet 
to a charge under the fi/f— Depowf of Mlt deedt ptevtouslg wiM mortgagees-^ 
Constrvetxie notice— tloitgagcts oMtsstf* to tutesUgats title— Cre-l, ton and 
legatees vnder toill— Lapse of tun" Moeen tesMon death and exeevUm of 
mortgage, effi-'l of 

Fi-e JIOUloUIOI A^D MORTOAUSB ... 


9 B noj-i 


Ill 


tRDlOtf 


to establish the priority ol thoir chargo o^ertha jnortgaga to the Paoh, the Utter 
plcailed that the mortgage was made forTaluable consideration, and that they 
were loud fde transfciees without notice. 

BeU (upholding the decision of Iho High Court) that under the circum* 
ttanocs the Bank had conatmclive notice of the charge under the will. Tho 
5»nk had on the facta dealt with the mortgagor^ not as executors but a# 
persona pledging their own property for their own debts, and under the circura* 
atancea took no better tiilo than that which their debtors rcilly had m tha 
capacity in which they were dciU with, namely, residuary legatee* 

In re Qu'”xl«'t E ta'e (1'86) Ir Ij It J7 Ch H. 361 n* p 205, folUwed 

Held also, that the plaintiffs Iraing legatees the Bank took the property 
anbject to the charge upon it created by tho wiU llutinetion drawn hetweon 
creditors and legatees in such a case Spences ‘ E<(uitahl9 Jiirisdichou," Vol. lU 
page 370> referred to 

B'c tho terms o! tlw will w'** > 


0 «S 
tgsgo 

{ that 
that 


cutnstanee 

Bark op BoireAT v SntEMav Soiwi 

. — .. ^^r I 


'iimstanee to be taken 
two of the pUmtiffs 
h the Bank, end tlint 
* nut inconsistent with 
unaffected hy that cw« 

.. (1003) 33 Bam 


oee Mobtgaoor akd Mobtcaobe 


Kmot Pmu, UMEDMtt , (lD0S)33Bo» 


See CaiMisAL Pbocepube Code 


the appKxl Co irt 
-det VoflSSS), 




Al'it*'fA-SCE 



I’ll t\ 


PklMMAtlT 

I!rc*ch ofOjntfiss 


1 1 i'4 lift I \ ofC> lira I Act (Xllt d/ 135j)— /»?u/ry 
trit! H>t p*nim, $•(.'] An oQbqco under the Tvork- 
Ad, 1‘'39, et*injt be tnod suinmsril)’. 


Page 


JVijf-.rr D' tins (1001)3311111 22. foUoired 

Evi-ii-t. Ilitt: ... ... ... ... (H08)3JBiim. 26 


— — uA J!rtari«f CantfMl Act (A/// 0 / 1659), tees 1,2 
— C'>urf.i trt AA (f ft Zi—CoKrl‘/ee en ptUUon of oonplaint—’ 

lAsiAt'y cf tipiy. 

.<fe '*o’i:uiv*i IJ» 8 »iu o» OoiTBicr Atr ... ... 32 


TlTl.E Ill'KIl', l)LrO''IT OP— VrrMrtjr by exieHtofi aiti reitJuarj/ legatees of 
Jifptrfjf v3i 1> a e(iry' unler the K\ll-~Oonslrucliva notice^ 

X' rljae t‘i o-ii>iio’> <J inr.*ifi^i'c lit'e — Crcdilort niid leyateet undtr wi/J— 

Lii it t f tirf Ilf's— fa a i/mU a id eTeeution of moHgaje, t^ect of, 

Sf» MorT'i*< JB Alii Moht<i\otK — ^ m. ,<• 1 


TUAV-jPEU op pnoPEItn \Or (IV op is^a) etc oV-l;«Ufiaik Jyr*' 

fv’l> rtif,* /M?'/ Aft (.1 1 II er lfr7*») ««•. t>) [A)-~Mortj‘igc de<'d~^Attt,italioit 
/•/ h'ljai^ure bt Ote Sub liryMntr—StuteDieni hy the tenter of 
Ilf deed III tO! Av^hnj the irr4{in^<^file{)0 tj of the iloeunent t/ial tltett laniict 
ly / in 1 A detKl of mort^in vat aigDod bj tho Snb'UeKistnr who vat bound 

• • . - 

. • • ItlDg 

• • VM 

• ■ • # • ^ ^ • • Pri>* 

I-crtjr Act(lV of ltS2) 

Held, thftt Diiitber tho eigiiMure of tbe &ub Kegtitrar aor the stutemeut by the 
vniertliat the body of the doctimont vaavnlteu by him vere euflicieat for 
efftiCtiog a Ttiid nortgsgo 

An attcatiflg vilneti u 11 “ nitoo 1 vhobas seen the dee 1 exeeuted and who 
figos It AS a vitneis " 

Ilordctt r. iajiAtl'iry (ISH) lO C. !c 1 310, followed 
Ka'<o V LaxuasBso ••• ••• • (1003) 33 Bom 41 

'VIDOW— Afoinfentisw— ffifo" havtufhir hoebindi /fopn/f tnher hiifti—The 


11,11 Ibnt oo HUMS of '‘■‘f 1'“^"’ •“ fli« p'""!!*. At i!*!* ttliea 
tbo .mt rough., .h. Court O' ‘0 

aulio.pato IM pMil.oa of off*.™ «»• ?»" 

Diii.tSA .4 WjMA-. • RoMtlAOAt 


vtorlydge, eJli-'t 0 } 

,s o 3[oiiu 


0 8 Uoj— ^ 


(lOOS) 33 Bom. 50 


/ ahfh teas tubjeet 
vi{/i mortpayeet’— 
<ff — Cre-hlOTS ami 
■ h and ex<«ufi >»» cf 





IVDI X. 


Psi, 

wouujUNfi niu veil or contract aoi (mii or i8oow«/mry 

under the jicl-^Sumtnarj/ trial *‘ot ptrmtftillf ] Au t ITenco tmOcr the "NV oA 
miin'fl Drcach of Contract Act, 165*^, cannot be tried Bummaril/. 

J’ itperor ^ . Vhondn (ICOl) 33 Bom. 22, followed 

I uFXoon r. Balv . . ... (lOCb) 33 Booi. 25 


' — — ' ■ 1,3— 

huinmarj in /till / niloan tjfoiee Unltr the Worlyian't Breaeh of 

Con(ra''l Act—Couit J'eta ^lel (IV/ of ll^O) ft'Uon I — Court fee on pelition of 
eomidatnl—fitilihtj if the leor/mitn to pa/ J An ofTeneu nndor the IVorkman'a 
Breach of Contract Act (Allf of I8$oj cannot bs tried aumraanly. A panel 
cDoctment inuat be construed atttcBj. The procacdiogs o! the Magistrato, under 
the Act, up to nnd incliiairo o! tho paaaiog by him o! an order lor either the 
repiyuioot ot the advance or performance of the contract do sot cooatitute a trial 
for any ohenco as defined in tho Crimiiial Procedure Code. 


In a proeooding under tho At orkman’a Compensatioa Act where tho irorkman 
admits tho odrance nnd ropaya the same it is not competent to the Afagistrata to 
make him par to tho complainant the Court feo paid on the' petition of com* 
plunt 

nsircrof! V Vuosdu ... . , (fnof) 3S Bom 22 


THE 


miM LAW REPORTS, 

goinku (ScvieH. 

PEIVr COUNCIL*. 


Bvkk or IDSIDIY i’»d otuEfti (Dere'iDi'JTs' v. Soibjian Souji 

A'TD OIRECS (PuiVTIFfi) AH® OTHERS (DeFENPANIj). 

[Oa appeal from tlo Ili^h Comt of Jtidtcatnro at Bombay ] 

^orlgas^T and Mort/jajii—^hr'/jxifjehffeteeutortandresuhiary Ugaltts 
propn tehsh njt tuhjeel to a eharye under the mll-^Depostt of UiU‘ 
deeJi jircuoutljf ftli moiljojeet—Construeltot noliee—ddoUffagee't omw* 
tton lo tnveiti^jle title— Credttvii and legateet under teill—Lapte tfUme 
letueen teelttoi s deoil net erecation of nortgage, tffictof, 

A llindu cirtyiRg on baHuosi in Bombay died in 18S5 Iiaring executed a 
wdl by wnich ho left to hi? fiar eldei sons ceiUm inimoveablo property subject 
to a charge of Us 3000f)mfiT ur of h s widow and four jouascr sons, and 
male hw fonr eld“r som eseoutors anl rtsidaaiy legatees of his will directing 
th na to carry on the business After then fatheis death the eller sons in 
the ccurse of their businc<s tran<’actions becanie indebted to the Bank of Bom* 
bay In respect of alvsnces by the BinV, to securo which on 13th fceptembep 
1300 (two of thj joung..r arms being then mnaois). the elder sons deposited 
with the Bank, by waj of cijuitable la rtgage c itain tirlo deeds relating to tho 
p'op’rty clnrgjd by the wul , anl on I2lh Jan tary 1699 excca'ei a mortgsgo 
of the same property in faa our of thu Bank for Rs SiOOOsnthout stating the 
charge upon it In one of the d;e«njeut<of title deposited with the Bank the 
titlo of th} luortg Igors was indicated, and bad the Btak iniestigatsd the title 
(which they did not do) they would bata been put upon inquiry and would 


• Pieitnf —Loud jrACficnTB', Loud jeetssow, Sm A’tofxw Scobcc 
oml Sib Arnipa Wii'ow. 


1809. 

ifay 13, If, 
J«lj 31. 


p 133,.— 1 
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hare become awaie of the cliargQ croi>el oa tho property by tbe will Tbo 
joanger sons only became aware of the tranwtioo in June 1903 when tho 
Bank advert! oi the p opertv for sab nnder their mortgtgo In a «ait brought 
by them On Uth Sep‘«nber 1903 agim»t the Bink an! tho inoitgagiM to 
estibliahthe ono iynfth'ir< urgiorerthe mortgagi to the Bank, the latter 
pleaded that the or*ga;a was ale for val «ibb coaaideratioi, and that they 
were bondji It transferees withont notice 
Be/d (upholding tho d^'cmon of the High Court) that under the circum* 
stances the Bank had constructire notice of the charge nnder the will The 
Bank had on tho facta dealt with the raoitgagors not as executors but as 
persons pledging their own propertj for their own debts, and nnder tho cir 
cumstane a took no b*lter title than that which tJioir debtors r»ally had m tho 
capacity m which they were dealt with, namely, residuary legatees 
In re Q«etf/e a ^st«/e 0) followe J 

BeWftbotUat the p’auUiffs being legat«-»i the Bank t'ok the ptopevly 
subject to thechirge upomt createl by tho wiU Di tmction drawn between 
creditors and legatees m such \ case Speoces “BquiUble Jurisd etiou,’ 
Vol III page J7b, referred to. 

By the terras of the will tbo legacy was to be made op and paid arithin si* 
years after tbo to»tatora death which period cxpir d in noi at d tho niotfgiga 
aras not executed until eight years afterwards, aod it wn oant udsd that 
ftsiumtng that tho Bank had notice of the will tlicj were enutkd to asaumo 
that the executors wcie aetmg with the coa<eDvof the legal es (phmtiffO 
IWd that, although m casat of this kind delay wns a circnmst nee to bo tal on 
info consideration yet, having regard to the fact But t\io of th" plamtiJs 
were still minors wbrn thj title de»ds were deposited with the B uJ , nnl that 
continued possession by th<* oio utori and mortgagors was not luoonsistent with 
tho purposes of tho will, the rights of the parties wero unaflectod by that 
circumstance 

APPEAL from a decree (14th April 190 «) of tho High Court at 
B imbay iq its appdlati. jarwdictioii whuh reverbed or \ med a 
decree {23rd August DJOt) pi sod by a Ju Ige of tho said C urt 
sitting in exercise of its Original Civil Juindiction 
The inain ques ion for decision on this appeal was whether a 
mortgage, dated 12th January 1899, iti tavour of the appellants, 
the Bank ol Bombay, hal priority over the claims of certain 
pecuniary legatees under the wi 1 ot out, Somji Paipia dcccised 
The testator Was a Nhoja Mahomedan. mliabitanfc of Bombay 
who traded as a furniture dealer and dit I on 15th Februiry 
0)(l8SCjIr LI 17Ch D SCI nt pag" SGS 
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1^'?5 n had n lr»tlicrD juiji, and both the broth rs jointly 
parch i^el a houso in BImji ali Street, oii<* of the properties 
now lu dispute Dlnnji died childless ml8o7 leaving his nidow, 
Mecmbai, ns his heir 

At Somji I’lpn’s death he left hi n sii vising his ividow Labai 
nn 1 eigh sons of whom four were sons of a form^^r wife, naraelj , 
Bahiiatoola Somji Parpia the respondent tTiffer Soraji, Goolam 
IIu soin Som)i and the re‘'pondent Alladin Somji The foui 
joungcr sms ucro the respondents Sulcman Siraji, Gnolam All 
Soinji aged t, ilaho ned So nji, and Habib Somji (who were 
tiMiis) aged 2 

The \m11 of Souiji Parpia was dated 13th Tebi lary 1S85, and 
by It, after cnuraeraimg tho items of property belonging to him 
(winch mi'luJed the moiety of the house in Bhsljipala Street, 
and thi. entirety of some land in Falkland Road on which the 
Elphinstone Ihca ro was erected and which tlien stood m the 
name of his son Goolam Hussein So nji) and defining his heirs 
made the loHowi g (among other) provisions 

C/« »• a —I bs lueatU all my ibovcu nlioofd property sueh as all tb® utiodi 
!a tbo ta 0 shopi ontstanl ns d^bt® cUima ao I debts and tbe aboTsment oned 
m etr of the Lous s tuated ii Bhaj pvU Street and the tlcatro i.c ( e) 
tbe wbo’c of tb® (oi d) property an I g ods to ll ® son* of tn> former deceased 
i>ife(namlr) Rvl imtulU TaETer Gulam Bus'>cm aud Albdin(lpersons) hone 
of (myl oth<»r heirs lias any cUim or t tic hereto But ^a to the moiety of tbe 
abo> eme jlioned bonjo belong g to me I exclude the rigbi thereto of my elder 
son Eabimtulla and I reseiro tbe right of niy tbreo sons only naiocly, Jafier 
Oolam Hussein, and Alladio these three pereons to (my) said moiety of ths 
1 onso To the remaining property the aboromontioned four persons nre ent lied 
In e(]ual (shares) 

Cla le i —For (my) rema nin"" heirs I order my abovemenlloncd sons 
(four per'ons} whose names aro Pab mtnlfa JsJLat Gabni Ha seta and AlLdis, 
that they shall duly g re and act in sceordaoce w th what is written below — 

Cla lie 5 —To my present surriv ng wife Ltbai and to her sons named 
Stileman Gnlam Ali Mahomed and Hsbbmy ead elder eons four persons to 
whom I entrust ill my goods and property ebaUmtlim 6 years namely six 
years after my decease duly m-ilse up and pay Ps. 30 COu nauicly thirty 
thousand to my surming wife and to her sons. The 'amc shall he pa J (to 
them) m tbe f Uowing manner Ivo interest on tho said (sum of) money shall 
bo pad ip to the ahovementioned period and nptothat period there aiall 
duly be laid E*. 12u, namely cno hundred and twenty firo every month, for 


lOOS 


Pa’S! o» 
Boueir 

SoiEJIA’f 

tomi 
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tnasc hold expenses ftiia berorc llie abovementjoned anm of Ps, 30000 namel/ 
thirty thon-and is fnlly made up if tho belrothil (or m-image, Lc ) of any son 
or daughter shonlcl talc place, then as to tl c i lopcr (sum of) money that may 
lwre<iaircd for the csten«es thereof thesaro eliall truly be paid out of tho 
(abovcttienttoned) sum, and A\hen the ahorementunied sum of Rnpee'J tl irty 
■tlionsaid shall haic been folly made up (and l>aul) then from that day the 
nforciaid (sum) ofRnp'esone hundred and twenty hre, being Uie amount of 
the instalment p-xyableereiy month for the pYpeuses shiU duly cea^e, that is 
to say, the same shall not he paid theroaftei Besides tins mj lecond survii mg 
wife and her children ihaH hate no unnner of ri?ht or ihim against the four 

persons (namely niyJ/Sona by my first deceased wife, or Upainst my said goods 
and propel ty in any 'way whatcTor 

“ Cl«H»e e— As to the (sum oO Rnp'^®3 thirty thousand direcfed to be p-iid 
out of my ibovomentionedgools and property as a share of inheritance hy iiiy 
nhorementioned c3Jeraom(fourper»ois) toniy anrYiring irifcand hei sons men 
tionod in tho 5th Chusa, 1 appoint four person'* -is ti-ustscs in respect of the said 
(sum of) money Their uamee are JaflcrSaroji Giilatn riiiisein Somji, JofTi-r 
Lidliabhai Cbata and my eecond sumring wife I appoint these four persons 
(as trustees) and I duoet them as follows — Tb" said (snm of) mooey shnll truly 
be eppiopriated lu AQCoidanco with what » written below Out of the above 
mentioned sum of Rnpoos thlity thonsaoj whieh my ddei sens shall pay to my 
surviTiug w ifo and her sonsjns a sbaro of luhciitanee tho outlays on auspicims 
and iiianspieious oecas ons whatovortbe earns may come to— having been dedart 
ed, As to whaterer sum m »f remam over, a good estate oi a house shall be pur* 
chased therewith nod given (to them) The same shall he paichased in the 
names of my snmviDg wife and her e us nnd given to them , or (tho inoner) 
shall be deposited nt interest at a good pl-vje and out of the income that may 
be realized therefrom, (moneys) ehall he paid to my surviving wife du ingli“i 
lifetime for h’tand her childrens lodging food and clothes and other expenses 
And ^ter the d-^aso f my su'Tmn ; wife when her youngest son shall oomo 
of age whatever piopci there may be (left out) of the said (sum oO Rs 3 ,000 
the same shall truly be divided and given m e^ual shares to her children 
“ Clause P.— 1 recommend my four elder aouj mentioned in the 4th Clause as 
Anlb^va■ --J/ my’rftvifisvii'rfsnrrtVi'ujj' wpfritmf i/i tfuiw “fltnnViWff mpesce irmf 
harmony avith them (my tons) shall allow them to live in the moiety belonging 
to me of the said house sUmted m the Bhajipab Street 


Clause 10— I recommend my said four cider sons, to whom I bequeath all my 
goods and property shop Ac , aa follows —After my life-time they shall con- 
tinue to carry on trade and bosmess m my name and havit^ como to an undci- 
standicg between themselves and appoitioued the r rospsctive shaies they si all 
maVe a writing in respect thereof and shall carry on trade nod bnsincss in 
nccordancQ with their own freo will and pleasure 

Clause 12 —I nominal® « (and) spjioint my and f<.ur sons named Ealuin- 
tedla, JoCer, Qulam Iljssemgad AUadm executors of {th.s) my smd will ' 
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^Icpoal ai, the of Dhanji, «lied in 1BS9 fea\in" a ^sill 

dale 1 lt)th December Ib^O which after reciting that the 
Louse in Bhajipala Street Lad belonged to Som)i Parpia and her 
husband in criiial shares, «ho bequeathed the half-share which 
came to her from her husbnn 1 toRabimtulIa Somji Patpia whom 
she described in the will as her and her husband's adopted ton. 

After the death of Somji Parpia the four elder sons and the 
widow Labai (until her death m 1894) and the four younger 
'Ons all li\ed amicably m lh“ hou c in Bhajipala Street, and the 
four elder sons took o^ cr the whole of the property and earned 
on business as Souji Parpia and Companj the Bank of Bombay 
acting ns their bankers , and m Ibc course of their business they 
became latgelj indebted to the Bank, and e\entuallyon 12th 
Januarj 1899 executed in fa\our of the Bank the mortgage now 
in suit lor Es 62 000, os «ecuriiy for which they deposited with 
the Bank certain documents reh ting to the house m Bhajipala 
Street name]} a cop} of the will of Meenibai, an 1 a con%e}ance 
dated 12th March 1801 by one Cban Mihomcd Habibhoy and 
Karim Khatav toDhanji Parpia, and others relating to the 
Eipbin tone Theatre m Falkland B ad namely, a copy of lease, 
dated 14th October 1892, by occ Sha MuJehand Nensey to Gulam 
Hussein tooinji Parfia,a couveyance dated 26th August 18b2 
bj one Peerbiioy Nathu to Gulam Hussein Somji , and an In 
denture dated August 22nd 1884 between one Jaierbai and 
Gulam Hussein Somji The mortgige included the house in 
Bbajq ala Street and the land m Falkland Eoad with the theatre 
erected thereon which arc in dispute on this oppeal 

In Juno 1903 the Bank of Bombay, in exercise of the power 
contained in their mortgage, advertised the sale bj public auction 
of the properties comprised in it wheieupon the four younger 
sons of Soinji Parpm gave notice m writing to the Bank that 
under the will of their father thoj claimed a charge on the 
properties in suit to the extent of Rs 80 000 and that if the 
properties wcic sold the} should be sold suljcct to the charge 
The Dank postponed the sale after having intimated in writing 
that the sale was to be of the nght title and interest of the 
mortgagors- 
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The four jounger sons thcD^ on 15th ‘September l90 , filed 
the suit out of which the piesent apf eal arose against the four 
elder sons ^nd the Bank claim a charge on the properties in 
suit m priority to tl at of the Bank for the balance ihey stated 
to be due to them in respect of the legacy of Rs 30 000 ihey 
alleged that the mortgage was executed in fraud of their rights 
and in breach of the trust imposed on the first four defendants 
by the will of Somji Pnrpia, and that tl e Bank took the mort- 
gage with actual or constructive notice of the charg>, , and they 
asked for a ileeree for the duo ad uinistiation of the properties 
of the deceased Somii Parpia which thej alleged became vtsied 
in the first four defendants as his executors and heirs, subject to 
the charge 

On 14th January 1904 before the suit came on for hearing the 
Bank of Bombay transferred their mortgage to one Dwarka las 
Dharaiflsey who was added as a defendant to the suit 
The defendant Rahimtulla did not defend the suit Tho 
defences made by the other defendants appear from the issues 
which were os follows —(1) Whav w s tho propertv or pro 
perties convejed by tho mortgage of 12th January 1830’ 
(2) ‘Whether the plaintifis hare a charge on tho property, tho 
subject of the said mortgage’ (3) Whether tho BmkofBom 
bay Were not hon& fide transferee'* for value of the property 
mentioned in the ^laid mortgage ’ (4) Whethertbe Bank of Bom- 
bay had notice of the charge, if any, in favour ot the phmtifis ? 
(5) "Whether the plaintiffs arc entitled to the relief claimed or 
any part thereof? (6) Whether m any event plaintiffs have 
any claim to one moioty of tho Bhajipalo Street property subject 
to the said mortgage? 

On these issues the first Court (Cca^davaukati, J ) held that 
on the construction of Somji Parpia s will the plaintiffs had a 
charge on the properties eouv^eyed by the mortgage^ that tho 
Bank had no actual notice of the charge rnade by the will , but 
that they had constmctu c notice of it from the recitals in Meena- 
boi*s will which was one of th® documents depo'jited in th^ir 
custody, that according to the law m India there wos no dis- 
tinction between the powers of an executor over the real pio- 
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perly aii'I p'*r«on'i! estate of a testator such as obtains in English 
law;thuia purclu-'Cr or mortgagee from an c'ccciitor Avho was 
ol'o d3\heo obtameJ a free, complete, ami valid title unaflcctcd 
by the debts or Iiga2:c3 charged, unless it was cicarlj’ pi'ovcd 
that the pjTcha-.cr or inortgagce had notice of any frand or 
breach of duty o i the part of the deance executor in the trans* 
action, that the B ink did not knon of the breach of trust on 
the part of the defendants 1 to i and was not a party to their 
fraud; and that the Bank were lonAfiie trunsferecs for aaluo. 
of the properties comprised in their mortgage. 

As to the findings on the 3rd and 4th issues the learned Jud^o 
eaid ; 

'■ If tb,.o I mait prisatiu frju the fact that Ibo Uml had notica of tbo 
ro itali m VcenilM's will tint the/ had notice of the charge la plalntiJIs’ fsTenr 
oud r th*ir fath’r'j wid and of tb* capacity of the dcfendaols ) to -f as absolute 
ilerisees ao 1 iX'*out’irj. I mu4t deal with th" oqcitic* betneen tho parties to the 
mort^ssge on tbe footing that defcn<Uot« 1 to 4 mortgaginJ the properticB to the 
Bank n ho*h the capicitwi and garo a good tittc onlw* it be proved that the 
Bank had knowledge il at tho loans adiauocd by tLoni which foimedtho con* 
t deration f jt the moitgage were ihs personal debta of defendants 1 to 4 ’’ 

Aud after consiileri'ig tho osidcncc 05 to that and tho cir- 
cumstances of the ca«G bearing on the mfltUr be concluded:— 

“ UiKiD tlio vlioio then I am net ^atliificd that tho Bank knew of the breach 
cf trust oa the part of tho defendants I to J and was a party to their fraud 

' Tlie truth of tlio mattir appears to ni« to be this Judging front tlio 
evidence and the surrounding circuiostances neither Lobai and hor adult son 
plaintiff No. 1 nor defendants! to 4 had any idea that the Icgaoy in favour of 
tb» former wjs a charge i u the propotly All the parties !i' ed amicably In the 
same hoiis" an! thought as defendants 1 to 4 bad Uic property ahsolulely 
lequ-a h d to tli in ui dtr then f dh-rs will they JiaJ every light to afineato it 
Defeiidjnts 1 lo 4 began to trade on their own account and tho parties thought 
tha*- that would bung in mori- luonej ti them ind enable them to mnke up tho 
lo'-icy to babai and her sons It rannot bathit lalui and plaintiff I were 
un'a vuc of th- fact tbit defendants lto4 hal depo-ited thoir deeds with tho 
lUukatiiwere contra'’tiiig debts Thay lioped tofchweia Ibo proSts wLich 
d feudants 1 (oduero expected to mike out of their trade havmg their 
\Q.^cy provided out of theso profits The Bank were not informed of the 
Icgac) or the will because the parties be'ieved that the legacy had nothing to 
do with tho property lequeathud to defendanU I to 4 -When howerer they 
5.aw that Ahm<’db’ioy hod fallen out with dcfcBilmts 1 to 4 and the Bonk 
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^vere tryms to enforce their rights iindei the raoitgnse, they (pbmtiRs nnd 
defendants 1 to 4) found that plaintiff had a charge and tint that was a good 
weapon of attack These <tre the pwbahdjtios of the case and they go to 

support the Je«dy fee of the Bank * * * # * 

Ghandavarkar* J, also held tbdt Meenabai had no potter 
to dispose ot the moiety of the Bbaji Pula Street propeit^ by 
will and that theretore the haU part of that moiety which 
devolved on the plaintiffs was unaffected by the mortgage , and 
that the theatre on the laud m Falkland Hoad was included in 
the mortgage to the Bank. 

The decree was that the ,Bank had a prior charge on the 
properties mortgaged which comprised three^fourth paits of the 
house in Bhaji Pula Street, and the entirety of the land and build- 
ings in Falkland Road, that the plamtiffa wore entitled to the 
lemaimng one fourth part of the house in Bhaji Pula Street, 
and the) were entitled to a charge for the legacy m the will 
but ranking subsequently to the Bank's mortgage 
From that decision the plamtifls appealed and the Bank and 
Dwarkadas Dharamsey filed cross objections ciamung thut the 
whole of the house m Bhaji Pala Street was comprise 1 m their 
mortgage The first four defendants appealed fiom the finding 
that the mortgage included the building on the land m Falkland 
Road 


The appeals were he ird by Sir L Jenkiss C J^anclBAm 
J,who agreed with iho louver Court that the plamuffs had n 
charge on the property, that the Bmkhdd constructive notice 
of the will , and tint there is according to In lian law no such 
distinction ns there is m English law between moveable and 
immov eable property , but thej held w ithout impeaching the bond 
fhs of the Bank, that the Bank's mortgage was subject to the 
pajmeatoE tne plamtilPs legicy of Bs 30,00) The material 
portion of the judgment, which was delivered by the Chief 
Justice, was as follows — 


* T1 onph the 1st four defendants dcrirt. thetr title fioax ihe trill of then 
fader it n not 8 t]i,gested ihattlns was kuonn to the Bank Thisirjutof 
knotloli-o was no lae to any concealment o i the part of the mortga'^ors, tho 
Bank made no laTe^ti^tioii of title, and so far as tl o morfgfge of tl <5 12th 
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Jamnrj 1899 gjoi toolv tbn s’CQuty witbont \aj enquiry, i^uiniu" tliat tlie 
mortgagors were tbo ownero of llio property mortgaged. But ignorance 
reaa’tuig from a’os^cntioa to makeiba ordinary inreatigitions and enquiries 
cannot better the Bank’s position In not inTestigiting the title under Mbicb 
bo takej a parson u ordinarily guilty of great and culpable negligenco {Jones v. 
Smtlhl^i and Netsoin v Clarfisoit-') \rbicli diaontilca him fiom defeating 
claims that woull hare come to Ine notce bid be exercised leasonable 
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“ The title tberoforo under the raortgaga must be judged as tfiougb the Bink 
had actual notice of the will and its coitonts Mhat tlici would have beon 
its knowledge viili that notice® It would have so*ti tJiat in Lii will the 
tc'tator gaae a ln‘ofhis propofliea, that be gate a’! those p'opcitics to his 
four sons, the firat four d'fcnJants, that lie direcied tlio,e foni sons to Tvhoni, 
ns he Fad, ho entrusted alt !iis goods a>ul propalif to pay witlun C years the 
legacy in rc.pcit of which tho jib'ntiffa now cliim, that he described tint 
legacy as directed to be pa d out of hii a’ooo’incnlioneil goo U and property as 
(c a^rtM of inktrtlaneo by th' fust font defend lats, anl tliat ho appointed Ins 
f rat four sons csocutois of hia mil 

“And s> ro haio to so' lio'v tnatlcrs would ba\o stooil had tho Bank taken 
the mortgage aritli fist kaoffiedge 

“It must be Ijorao 111 mind that for this piirpoi-* th''ie is no such distinc* 
tiouharc, a« th'* o has be n m Eugland between moiciblc onJ iminoiialle 
pro"crti Till. English au honties, theicfore, which appeal to m» met perti 
nent, are those that rclite to tho dinpositioii by caccut us cf peisooal estate, and 
they have not b’en citel in argnmsnt either boic oi b tore the first Court 
The.e aiitlioiities may legitimately bo consil-'rol for in rcgaid to tho questions 
at LS'uo Iba hw hcie at d in England runs a* j ai did lines 

“ I w lU first tlra considcrth first four dcfndints i»wtr to clTe>.t llio mort- 
gag’ as cseciito-3 cf then fatbei s will 

‘ E'cccutcrs In i full power of disposal oaei their lestatoi s elite, mid 
gen rally speaking uo ib r cred tois nor 1 gate a can follow assets al ened for 
vi'uc lu aicn, so of that pow ei \nU so strong n> this mlt, that ihe Blieiicei 
fn mIuc no safe ii tlieii title though the alienation ar..s for a purpose 
foreign to tho will, if ther to ' without noti o of this vico Dot if the 
ihemts (nle with notiic, (hm ther aio m no better position than tte 
cxecutois from whom they c' iiai, and the assLts con hr followed in their hands 
both by crcditOTb and by legate s who lure been prejudicial y affette 1. £11, ot 
i ^ferrtnani^ , Bonneg It 111 , Jlillt Sinp^on-t). 

0 (1843) 1 Uilliis24J»t p 2 5 1 Ha i. 13 (O UIsH 1 ClI. Ch llicit-ltn 

(J) (lRt2) i llarclOJct p 17’ 1 Uro Cl . C. liC*. 

1 > (1743) Uirn 7 J \t' 11 > tl’?'*ij Jnn. 5?. 
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I -We jnust tbereforo see whetlici in tins case the money intended to bo 
secured by the moitg-a^c was ippliod in icconlanco v ith the duties of the first 
foUi defendants "is e\ec«tor> It is cloir U was not it ms apjdiod ffboll; 
for the private pijrposes of tbo excentora, and tins ms a doiastation of tl e 
testators assets 

‘ Then had the Bank notice of tliis ® We ‘•tart i\ itb the fa t that tlio Bank 
adm ttedly did not deal with the first four defendants as cieontors hut as owneit. 
of tl e prop»rty mortgage! this was concede 1 before m m nr^, ament and is a 
fur iiifircnco ficm wlut is stated in tl e mortgage Ihen the considcntion for 
the mortgagi- was not an ad\ me© at tlie tunc lint an antecedent h ihiUty of the 
firot four defend luls an! the ninttiialitj of this ii a matter of common mid 
oba lous comment Dm niton 

* But the matter does i ot rest there, 1 eeau«e tl e recitals m the deed olcarl^ 
itidicats that the liabibty arose ju com ectioii with paitnerslnp transactions m 
whicli the first four defendants were jointly en„iged IVom the rcoitals it 
ippoaia that th lubibty was n respect of hills drawnbj the jnortgigois 
Bombay fnn on their Inlotofirm and the Bniks witness Cbunilal atatesin 
tefuence to tl o Indore firm tluat they used to draw hucdies on themselves in 
Bombay undei insiiuctions fiom the h«.al office of tl e Bank of Bombaj Tins 
point IS net clearlj in do in the pleadings hut the Banks Counsel raised 
Ibo issue, MMiclhor tloBinl of Bombay were not tond /7c tronsfoioes fai 
tbIuo of the property inentionel m the morlg ge lud it wni apparenth 
discUssed before ChandaTarkar J as it c italnly was befoic us, nitliout anj 
eoinpl unt t! at it n is outside the 1 gitimat* scopo of the suit 

On a consideration ©fall the mateiiaU in the case I hold thitthoBial 
know tliat the assets wei© applndtu tbepmaio purposes of tlio csocutors aii 
that treating the inortgige a» 1 at piesent do as one b} thi- fii-si, four ilefoi d 
nuts in exeici«o of their ciecutirul powers the Biak became apart) to tin 
devastation see Tl ilton v JlfoorrO) Iho res dt would bo if tb ngs routed 
tliare that the plaintiffs as pccnoiaiy legatees jrejudiccd ly the morlgjgo 
oould follow lb" assets into the hands of the B uiV or its tiansfeiee 

“Incoming to this eooclasion I have not oierlookod ^i^enlv GiffonU^) 
an I l/rcida Xord Oirerjfi^ But they cainotbe regarded as aiithoritus on 
the faclsnith wl leh 1 Iu\o hitheito be n dealing loid Bro i^liam said of 
them in Tl tUon a l/wirW ‘ It ja imposbiblo to read the argument of Loid 
llarlwiLkc in eath of these iloLisioi a without being satisfied tl at he considoicKl 
tl 0 kiiowle Ige of tlio csccntors niuappropnition is not distinctly Irougl t 
1 ome to tl 0 party \iid in W«-oT y D,u mon 7W Loi-d Lldoii sa\3 that 
It 18 irupjssiblo to deny that bir Thomas Sowell in effect, and Lord Kenyon 
in terns, slook the antlonrita of ^ yenf \ Gf/onfW) an I ^fe^td \ Zorl 

<0 (UOOlO) 1" tch Jnii W' (1745) 3 Atk 235. 

<•) ilS34) 1 il)» A K 33?. ( j i ^ at p 3o5 

( ) (173S) 1 AtV 4 I (s) 17 y,,, jg, at p ICo 
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On , if those casoi arc snpposcil lo establish iloctnue so goaeral as some of 1038 
the Jicti upon tins subject import’ Balm the suggested c'tpUo'vtion of tbe^e Uavk or 
ca«es it has been pointed out that in Gi/bnlO the executor was tho Uoubiy 

sole re«idnary legatee, and in Ifetitf r Lord OneiijO) ho was one of the re-iduary f-uiEsfAN 

legatees jrieofv. HMonrft*), though Mr Ropir in hts work on legacies Soiui. 

maintains tint this circumstance did not inflnoncc I^inl Hardwick 

'* And this leads mo lo eou^idcr how far it makes a dilTereiice m tho caw 
that the fir*t four dcfcudants were nnnersal lagatces as well as e\ecntoii 
Tint this may m some respects altoi Uio position h apjxnent fiom Fayh) 

T. fltficfinjtt', and CinAa>;i t BriiWMORiTt";. 

* In Graltaiii \ lontK ) a sceonil moilgigc from nti osecutoi and 

residuarj legate^ was held ta liavo i titlo aTliich prcrailed aganmt cieditorb 
and Rotner, J (ai he then was), in deliTiring jndgiueiit said ' I think, it is 
vjttled law tli it, if an executor who it also residuaiy legitce sells or mortgages 
nu asset of (he testahr for Tiloable coDSideiaiiuu toa peinon who Ins no notice 
of the esntanee of uu atished debts of the testitoi, oi of an} ground which 
rendered it iropropei for tho executoi wj to ded with the asset, that persons 
purchase or mortgage la salid against any niisatisfied creditor of tho testator’ 

TaIcp the learned Judge eajs ‘ The Chief loasoiis giren arc that nnaatisficd 
creditors hare no lien or charge on any asset, an I tliat p-nsions dealing with the 
oxMutor 111 good faith are entitled to look to hiiu alone, and are not bound to 
ascertain that all debts and lul dittos Ime Ueu Jiscliarged For jf they wore 
•0 bound they would ncTcr bo »afoin dedingfoi raluablo consiJention with 
any asset, eron though a coiuidcnblo lime might hare chjsed bidco the 
testators death (a.s happened in the ca«o befvie nir), and so a legatee whoso 
legacy was a'sented to by the executor would 1 e unfonly and unduly hami'ond 
in dealmg with it Fnrthei, tho case of an cxocntor who w a resnlnary legatee 
dealing with nn asset is the same in pfincip'e as the case of a legatee whois 
not executor, but wlioso leg icy has been is0"iilc(l to by the cxcc itor and who 
dells av th Lis legacy for raluable cvnsiiioiatio i. lo the last case unsatisfied 
creditors hare tlio right to follow the lo^acy as against the legatee or aolunteors 
claiming through him, hut not an against purc1ia®ota front the legatee for 
Toluable considoiation ' Bit in Graham v X>»«wno«rf(‘’) as in Taylor 
JlaicLmsW it was a creditor who soigbtto impugn the alienation here tie 
ore Jrgtteir? 

' lliis is not (V fanciful ili<tiiictioii it is luc gnesed id Sj^entt't Tj^’ilalle 
J’liz-ifclif (ion, Vol II, p 3?( where u is ai I V mortgage by an etecutor who 
13 also residuary legatee to gecure his piirato debt may be set nsidu even at the 
suit of a pecuniary lagafei, for tbe nator® of llie claims of legafK®, ther 
taking under tbe will, maybe ascertained , but as to creditors it is iliflerent , f 

(J) (1809 10) 1? Ves Jon. 152 st p IW. 

(0 (I80T) 8 Ve« Jnn 2TO 
(d [l^Oo] 1 Cb.^S. 


CD (1716) 3Atk 23o. 
{ ) (Iras' I Atk ir3 
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. rcisonable tirro Ins elao'^ed smeo tlie dealli ol tlic teaUtor, and l\ien tW 
executor deals with the rcsidac as liis orn, Iho purchaser maj, in tin ab once 
of notice to the conlrarj, assume that the debts have been paid, or tint theio 
arc other asacts to payment of the debts if any , therefore the raortgageo TTonld 
be safe as aga nsi creditors ' 

“If thoMowof Chandavarka»,J ,18 correct, there is a still fui ‘her di^tinc ion, 
for he held that the legacy was chaxgedon the properly m suit, while the 
decision m Cria^flwv proceeded on tho ground that ‘nnsa*isfied 

creditors have no lien or charge on any asset' In suppoit of this view Chan 
davarkar, J , 1 as iclicd not only cn the langnage of the w 11 as reiiJcre'l w the 
translation before the Conit, bnt also on the ■vcmaciilai, which seemed to him 
to bring ont tho intention siiH more cleailr 

“IhaTc notlingto add to the reasoning of the learned Jndgo on this poii t , 
my only doubt has been wh-'ther it can be said that the charge is nugatory 
and inoper..tire. as adding nothing to th* obligations tliat would exist without 
it f/ Seott T -Tonta* 1 , Frexie v Ctan^feldl 3 B it ngreeing as I Jo with 
Chardaraik"r J as to Ibo effect of tbo will, I think there i» a charge on spec fic 
properly which has a legal opsiation c/ Oirts^i CAii» le/ s, ^uioufo 

Jfoyi Pe5i(‘) The testator in the first ebuso of tbo will entimcralej tbo 
items of which hia pcopcity at tha‘ time consisted and he thcicjn mentions the 
property 10 suit It is on the ‘ above mentioned goo Is and propeity that tho 
cliaigois im\>oscd, and though in fact ho died two days iftcr the execution 
of the will he might have acquired other piopcrty, to which this express ch.irge 
would not have applied 

“ Had the llauk s advisers seen the wiU they would hate leaint of the legacy 
and tliat it was charged on the property in suit This must hav o led to the 
enquny whether the legacy had bcea discbaiged and we must assume that 
an honest and not a false answei would have be*ii giv n /n ta Slforffan(S) 
vxi In rc TAe J-lmy Co/n CAon/j/lC) That answer irns' have been that the 
legacy had not been satisfied, and if tho Ban] tool with knowledge of tl at 
fact, it w ould have lield tnbjcct to the charge 

‘ I SCO no leasoD toBUppo o tlialthc mortgagois would have met the enquiry 
with the answer that the Bank must ba satisfied with the fact tliat the 
mortgagors were both executors and legatees of the prop'rty and must take 
that ns evidence of assent, for even apart from tho specific chaigo it would 
hare been wrong on Iheir part to have deprived tho legatees of the right they 
had to have tho propeily leahred for payment of tho logici, and we ought 
not to presume that they would have dono an act which would havobecna 
breach of Irest In * e Queafe a 


(1) [1800] ICh.M (4) {lB87<13Cal CC UR 141 A 137 

(« (1S38) ICl &1.8e2 (> (1851)18 Ch.D 03 at 1 IO\ 

n) (lS35)3aril &Cr («) [looilSCb 7o0ntp 762 

P) (18S<Ri7lr L.U Ch D 3CUtp SOS 
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« 71 « list ci'cvl rv-v A <!cc «ion of the Cocit t f Apr al in Ireland, bears a 
sttiVtrp ie*eril/larct to tlic prr'f'rt rii<l there th" T-nk, a mortgagee by deposit 
cf title deed*, was le’dto l>c fos'poneJ to a jwtiniary legatee who bad no 
epi.'CiEc chatg 

• ^o doubt e nc rel acci. is jUccil tn the ftet that tht, mortgage was only 
eqaitabl Int tl e ea^cs »oeiii 1o»Low that for th« ptiri'cs m hand it makes no 
difTcrcn e that the a*sigtee or moilgagec docs not ohl*m the legal estate in or 
legal eoi trol orer the nss(.t see GmAan v 

Til* question f ectns to hinge not so much on tho character of tho disposition 
as upon whether the circumstances justified the inference that the mortgagor 
aras la po«sC'Sion as l*ga*ci, and not as eicculor, and on this point the reasoning 
III the In h decision Is closclj applicable to the facts of this case 

bfr Itopcr in hts work on Legacies at page 413 deals with n disposal of an 
a»ift by ono in whom the double chara-tcrof eiccntor and legatee is combined, 
and after pointing out tliat as mere etecotor hia of assets to pay or 

s-^uro Lis own debt would not prejodiec mdiaiduaU interested under the testa- 
tor s will, he lays, ‘ and ft! residuary legale* he couH only dispose ofwbatlio 
was entitled to in that clianeter, ri , what rcouiueil after all the trusts of tho 
will were p<iformeJ It appears then that th* accilent of an executor being 
alio resiJoary legatee cinnot upon principle impart to him any larger authority 
orer the assets than what he {loisessod hy Mrtao ofhu office as executor’ Ko 
doubt the learned author does not here notice theimphmtion of assent to* whieli 
l*oni»r, J, alludes inGraAan r. Z>/ai»io)OR<f'i) hot the passage shows what 
in Lis ojiinion the position trojU bo apart from absent Here then was 
no representation to tho Bank lha* tho morlgsgors w ere legators to whoso 
legacy an assent had been giron , tho B.mk had no knowledge nnd sought no 
knowledge as to the title, and as I hare already said we ought not (m my 
opinion) to presume that ths mortgagors would hare made any representatiou 
inrolncg a breach of trust 

“ In Mr Lewm’s Ixiok on Trusts, pages 629, 630 of the 9tL Tdition, we have 
a cons eyancer s view of the position 

“Tho wliole doctrine wlucli enables an executor legatee to dispose of a 
testators a-sfcts to the detriment of claimants under the will u founded on 
ccnvemenco, but I cannot sea in tho circumstanoes of this cose anything 
that requires us on that seoro to treat the Bank as alienees free from the legacy 
bequeathed by the wilL 

“It is true that lu the cases there are expressions which point to fraud or 
collnsion as being an essential element bnt this is not an exhaustive statement 
of the law JIill r. iSimpsoftW) shows that gross negligenc’ will sufiice. 
There aa executor md residuary legatee aSS gned to his bankers certain stocks 
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1908. as a security for Ills pnwtcdelit ami the Baiih sctepUl without loAin^j st 

the will hw roprcseiUation thit he wis residuary legatee b object only to a few 

Ku'UiT small legacies. It was, Loweatr held by Sir Villiam Grant that the funds 

f were liable to answer tho domands of persons treated as being m the position 

of pccuuiarv legatees Ihc Mastei of tlw Rolls in the course of his judgment 
icumbed ‘ common pmdento Inquired that they should looK at the imHi and 
not tike the debtor a wonl as to his right under it If they neglect that and 
take the chance of lua speaking the tmth, they must incur the hazard of liia 
fahebood The rights of third peiiiona jnii t not be affected by theirnegligcncc 
I do not impute to tlicm direct fraud , hut they actetl laslily, inciutioudy and 
asiUvQut tUo common attenlioii uael m tlio ordinary coursf' of business, the 
wfcrvncc in the Will of iirs. Smith to the wiU of licrliusbind making it the 
same as if a legatee of lusr own was disappointed 1 V tbis It was gross nigli- 
geni*© not to lool at the will under which alone a title could be giicn to then 
It Was no‘ necessary to use any exertion to obtain icformatiou which without 
ixtriorJiniry neglect they could not aiod recciiing No transaction with 
executors can be icnUrcd unsafe by holding that assets transfrriod iinlci 
such circumstances may be followel ’ So hero, I do not impute direct frvud to 
the RmV, but it certainly was guilty of j,roi.s negligence unless {as the cirtuni 
stances suggest) the Bank wm content b get whil it cooll, and so that it*, 
conduct should be judged not by tho slani »n\ of one exercising an unfettered 
choice, but of one sccUing to secure a desperate debt as best he can 
‘ There is much m common between the ficts of SiU \ Sitn^icinW andtliose 
now under coiiiidcr itioii the principal diiergcnce being the difference in the 
time that elapse I between the coming mfo operation of the will and the 
impugned ih«positiou. There as here we find a complete transfer by way of 
security while the present ca»o h ilroiiger lU thvt theie the claimant was 
treated aS being la the position of a simple pecuniary legatpe without a specific 
charge No doubt here there is tbs diffeicnco that a considenbfo time had 
cLapsiul between the death of the testator a »d the mortgage in suit, but in the 
opinion of Chaltcrton, V C, ‘ tbo circmiistanee that thero the transaction was 
very shortly after the death of tho tcshatoi was not the only or even the mam 
ground on wbich the Jlostcr of the Bolls grounded Ins deci«ion ’ Conwlljv 
Vam’A'v rl ^ ’ 

' Jlorcorer inre Qie tie’s l,ttale'S‘i showa that lapse of time is not necessarily 
a bar wl ei j, as hero, possession m consistent with the purposes of tho will, and 
in the argunu.nl before us no coiiteution was based on tho lapse of tmle as a bar 
to the suit or a circuuutanec affecljng the rights of the parlies 

•'nilbertoIlavedcaU with thocaaeaB, though the Banks claim rested on 
the mortgasc of the 12tb of Jannory 1899, and on tluvt alone and as a con* 
sequence tint llio cliaige wa-i to seeuw an antecedent debt But Jlr Invoranty 

0) (IfOSjTtw Jon Jfl2. 0) (1887) Jf. L. R. 19 Ch D. 110 at p. 1^7, 

»MlM3)Ir I.B, l7Ch D.361. 
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escape from tin* po (tiOM Bi>«I tlii loftrtnoes it invihcB, bj 1908 
t!iat long btfnre tliU llura Ltllicen a morts»^ by dipo'-il cf iitb uIvTTT 

JpfU , tberff ire, lie argues it cannot be aaid tlut IIil «emirit^ oiij.iinUy ms Uombai 

f ir ■\nant<*CfJ''nt di'bt lint no rcft-rcuce is m'hle tothis in tlicli^nks nriUon ‘uiemii 

s‘ntc.ncut nnr avis uiy i<sne raiscil on Ihe paint lh« CMdatioc ns to tlio Somji 

dqtoct is of til Tignj t de^cnptioa and lenses it ab^olutelninccrt liu wbat nas 
tbe liability III rc^jx'ct of flinch the d posit was mnde Tlicre certainly i' no 
ground to as nine tlint the documents of tit’e ncre deposited to secure a 
cuntcniporaneons alnnro for tlie tti}iosit alleged is said to h-i\o Leon nude 
m 1800 whiK tlio «n loii'‘o of the 1st dcfcndin! is that Ins firm began lo get 
CTi'dit from the Bilik of llimbay about a year o* a jenr and ft hilfaftci Iiii 
fathers death, • r., in 183'j or l^'ii ind this is confirmed by Fx A f, 

" I iuu‘'t not omit to notice Uk leairne 1 Indio's dotcrnmiation lint cl msc 10 
of thi. mil do's not forivard tee Binks claim, kpporcntl} it iras iioiir 
sngge te-1 until i!u 1 laiiititTs riptj tint the clauso hod ftnj U iiing on the 
ei-e and tboi the sng^cstion proceeded from the loarncl dolge nho on further 
rtlleetion dcciUd not lO li-ar the ftuntilTs' Counsel on the pent, having regaid 
1 1 tlio admitted fa ts of the cn<e nnl the tenus of the mil It is admitted that 
the testator camiol ou a b isinc's III Iiu lifetime and tlut the husiucss of the 
pirturrhipio respect of flinch the indebtedness was incline 1 sras in no seiiee 
a contiiiuanco of it, and it te manife t that the Bank ivas not laisled or iiifiiicncLd 
hi the prei^eiico of this clni<e lu tl e circumstuiieiS thereforo I am of opinion 
that the Bank t position is m no flay bettered l>\ clause 10 of the mil 
' I toe that in ti o course ( f his judgment it i« end by Cliandavarknr, J , that 
‘It cannot be that I/abai and pluotifl No 1 floic nnaivaro of the fact (hit 
defendants 1 to 4 had dcpntcil thoir deeds flitli the B ink and w era contmctiag 
debts' Ifli> that IS meant that I.ibniand plaiitiff Xo 1 knoflingly stood 
by and permitted d-f ndiuts 1 to 1 to deal with the Bank as if thoj Acre the 
ihsoluto owners of the laoiigioOd piopcrty, it so fu ns these two flore 
concerno 1 might IiaiL maloa inntiiial diiriroiico in theirrights Butfiio jl a 
to this offi.ct is to be found in the pleadings nor is tlic point riued in the 
issue*, not a floid in sun it of lhi» an-w flW urged w Uio courso of the 
argument before ns anl I c innol find any rtil foTind.ition for it m tho 
evidcn -c Tho fir t p'aiiitifl distinctly aaya lh»t the Gist itittinatn.ii he had 
of the iiiortgi„o flas in June lOOl I think tliorefoio the 8«„giti.tii>n of the 
leimeil Judge can ho no more than iiicro speculation and impression and 
therefori, not a legitimate ha«is foi legal iltciMon 
“ Tho conclusion thertfoie to flinch I hire come on this part of the ra*<. is 
tlut the jlaintiif* tlam must pros id oser tlio inortnftge to the Bnnk and the 
tilli. of Its tiunsfcrco ' 

Tlio appellate Coiufc disnH'>se(l tho appeal of tho Hist four 
defendants and overruled the objections taken by the Bank and 
Pwaikadas Dlnraiiiiie} , and conclude 1» 
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" We miisUccIato that the nndmiletl moiaty of the hoase m Bhajt PdU 

— Street, and the property in ialkland Koad left by the will of h.hoja 800331 

SSL? Parpia, deceased, form part of the estate of the testator and areas such nrailablo 

* for the payment of the plaintiffs IcgMjr m piujrity to the c aim thereon of the 

^sSjS BanhasiaortgageooftheKimeandof itstnnsforoo the defendant Dwarhadas 
Dharamsoy 

“ The decree must thetofoie contain a declaration to the above effect ’ 

On this appeal Sir 21, Ftnlay, 11 0 , Lciett, K 0 , and Frank 
Fiimll, K C, for the appellants contended that under their 
rnortgago the Bank of Bonihay had a complete title to the 
property mortgaged and not subject to any charge cieatcd by the 
will of SomjiParpia The mortgage had been executed in good 
faith and for valuable consideration by the executors ot the ivill 
who were also residuary legatees, and the Bank was fully justified 
in believing that then mortgagors were competent to giv 0 them a 
good title Under the law of India the executors had full 
power to dispose as they thought fit of all property n ov cable or 
iminoi cable \cstcd m them os executor® The Probate and 
Administration Act (V of 1881)> sections 4, 90 113, 116, 116, and 
the Amending Act (IV of 18S9), section 14, were refored to The 
Bank had no notice, actual or constiuctuo, of the ovisteace of 
anj charge on tho property in priority to their mortgage 
Under those circumAnnccs, and considering that the Bank had 
no notice of anj other ground which tendered it improper for tho 
executors to deal with the piopertj under tho will as the 
inottgagoishaldore, the Bank’s mortgage uas, it u as submitted 
aalid against any unsatisfied creditors of the testator Reference 
was made to Graham \ Drimmo^d'-^ , In re 11 h isUei i" , Col^fei 
\ , and In re Vena and FiiTze'e Contract Tho tuo 

last cited ca cs showed that the fact that tho mortgage purported 
to secure a debt due from the mortgagors personally was 
immaterial and did not nfftct the title of the inoitgagce But 
even assuming that the Bank Imd constructive notice of tho will, 
the fact that the mortgage was executed H yeais after the death 
of the tcslatoi entitled the Bank to assume that at tho time of its 
execution the legacy now said to bo a charge on the property 

0 [tS'VJJiCb OtSttpi 9“1-0N <5) (13a8J 6 n r, c W 

r)(lfS7)56Ch D Sul ro 183»,cni 101(111 III) 
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morlga^td had been paid, ospeciallj os by tho terms of the will 
it was pajnblc aMlhm 6 3cais after the testator's death , and it niNro? 
was not necessary for the Bank to inquire whether it had been ^ 
pail or not Reference a\as made to In re Qneale's Estate^'* 
relied upon bj tho Appellate Court m India which it was 
contended was distinguished from the present case by the length 
of tune that had elapsed between Sorojt ParpiVs death and tho 
execution of the mortgage , and bj tho fact that m the case in 
Ireland the mortgage was merely an equitable one Lewm on 
Trusts 11th Ed , page 557, uas also referred to Tho executors 
had full poi\erto pledge the assets of the tcstatoi's estate, and no 
concurrence or assent of the plamtifls was necessary to free tho 
mortgage, at its execution, from the charge if any, created by 
tho \m1I 

Danekmrlif K. C, and P. 5 Slolct for tho pkmtifi respondents 
contended that tho Appeal Court in India had rightly held that 
the mortgage to tho Bank was subject to tho ebargo in favour of 
tbe plaintiffs under the will of Somji Parpia Some facts had 
been concurrently found by both the Courts m India, one of 
which was that tho Bank had constructive notice of the charge 
created by the will on the estate, and the rights of tho plaintifla 
under it That being so, and the defect in the title of the 
executors and mortgagors to mortgage the property appearing 
on the face ot the documents of title deposited with tho Bank, 
the latter were thereby put upon inquiry and were guilty of 
negligence lu not calling for and investigating the title of the 
mortgagors to the property comprised id the mortgage, and must 
be held to have taken the mortgage suliect to the charge on it 
created by the will Reference was made to /fyra haul , Limited, a 
Barry'-''') , Career Carticriykt'^),asto constructive notice through 
Solicitors, tho latter case showing that tho plea that the mortgage 
Mas for \alue without notice was no protection where tho Bank 
might ha^ e had notice by using doe diligence in investigating the 
tit\Q , Jacksons Roue'*), Jones v SraiM®*, Patwaw a Barland^^), 
where an express representation by the \cndor that a deed 

(1) Ir L R 17Cb D 301 *) a8"Cj2Sim & Stu 472 

2 (1874) L It rir L 135 (167; (si (is«M iriw 43 

cn (18"5) L ll 7II L "31 TO (1881) 17 Cb D Sj3 

DlSaS— 3 
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1903 aid not olTect Ins title wm held not to protect a mortgagee or 
pntdin.et who had not looked at the deed , r«fMn \ Sorf(» , 
CoMBif jiad Ixi re ’Whx&lUr^^ 

Anolliet fact concurrenUy found by the Courts below %\ as that 
the mortgage n as executed on account of money eborrowed to pay 
pre existing debts ot the mortgagors, it nas therefore not in 
respect of natters or transactions or for purposes authoiiscdby 
the will, and the Appellate Court m India found tl at the money 
had been m fact applied to the pri>ate purposes of the executors 
and mortgagors As to this it was contended that for such 
purposes the mortgagors bad no power to pledge the assets of 
the testator to the piejudice of any charge the ptaintifis bad 

under the n ill, and that the fact that they ere also icsiduary 

legatees) could not give them any larger antborjtj ova the 
assets than they \ ad as executors their power as rcsiduniy 
legatees being limited to disposing of \shat they were entitled to 
m that capacity after all the trusts of the will had boon 
performed, that m abort, the Bank could not acquire from their 
mortgagors any greater inlcreatthan those mortgagors themselves 
had in the property under the will Refcienco is as mode to 
Boper on Legacies page 448 and on the construction of the lull 

Jn re and ITtyy > ere cited 

As to the powers of an executor under the luU of a 
llaUomcdan the case of SAatk Moo$a v S/iatk EssoS 1 was cited 
and the Succession Act (X of 1865), section 271 , and the Piobate 
and Administration Act (V of 1881), sections 2, 4, 5 12 and 90 
wvre referred to 

As to the advantages to the plaintiffs of then being not meiely 
cteilitora, tat legato with a specific charge on the testator’s 
estate the argnm-nts and nnlhorities cited in the jnjgraont of 
the High Ooart on appeal Mere adopted , and that judgment, it 
was submitted, should be nflicTaed ° * 

<’> R ICU 4CS(4GC 4C7) t« (m2)2lCli D 4S1 (1371 

n (1887} 35 Ch. D toi <lj (WaO) 1 All 383 

<*) Ct8St)8Dom 211 
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Lcvc'{, K C, replied, referring to Graham v J)Tummond}Xy , 190 S 

Meai \ Lord Orrert/'^^ , and Tartar ' . Uatclins [^Vancitoerfs, tIkToi^ 

K. G , %vith reference to the two list named ca'es ated In re Bombat 

Morgsn^'^y and In re The Almt Cora Ciartfjf^^] SrLEUAif 


lOOSj Ttily 51st — The judgment of tlicir Lordships was 
deln ered by— 

Sir A^DRE^v ScoDLE — The facts relating to this appeal aie 
not in di«!putc, and way be shortly stated 

Soiuji Parpia died on the 15th Febmaiy 1885 He left eight 
<;on?, four by his first \nfo (hereafter called the elder sons) and 
four (hereafter called the younger sons) by his second wife 
Labai, who also suni^ed him By his will, he left all his 
property to his elder son'*, subject to a charge of Rs 80,000 m 
fai our of his widow Labai and hts younger sons Both Courts 
in India ba^e found that this legacy was charged upon the 
propert} msuit, and their Lordships agree with this decision. 

After their fathers death, the elder sons entered upon large 
business transactions, under the style of Somji Parpia &Co, 
and m the course of their business became indebted to the Bank 
of Bombay in respect of ad\aoces on bills drown by the firm m 
Bombay upon a branch of the firm at Indore To secure these 
ad\auce3, the elder sons, on the 1st September 1890, deposited 
certain title deeds relating to the property in suit, by way of 
equitable mortgage, with the Bank , and on the 12th of January 
1299 the Bank obtained from them a'foimal mortgage oi the 
same property, to secure the repayment of Rs 62,000 in respect 
of bills then due or to become due drawn by the firm on their 
Indore branch It is not disputed that this debt was a debt of 
the four eldei sons in respect of their own business, and that tho 
legacy to the widow and the younger sons was at the time and 
still is, unsatisfied 

The property comprised in the mortgage consisted of a hou^e 
in Bhaji Fala Street and a piece of land in the Falkland Road, in 
the City of Bombay, to both of which the mortgagors declared 
tbemsehes to be entitled but both of which had been specified 
n) [IS-’G] 1 Ch 988 (074). (1803) S Ves Jon 200. 

r) (1745) 3 Atk 236 (241) tO (1881) 18 Ch D 93 (103) 

(81 [1901] 2Cb 750(763) 
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Ly ILeit latLet Somji PAipia, in hM^ ^lU subject to the charge 
o£ Rs 30 000 m favour of hia widow and younger sons Tins 
will was not among the documents of title deposited with the 
Bank, but the root o! the tide to the hou&c m Bhaji I ala Street 
the more valuable of the two properties, was indicated in the 
will of Meenabai, widow of Somp Parpia's father Dhunji Pirpia, 
which was deposited From this it appeared that the hou'^c had 
been the joint property of the tw o brothers, and if the Bank s 
legal advisers hod made any investigation of title, they must 
have enquired how Somji’s shaio had come to the mortgagors, 
and in this way obtained cognizance of his will, and of the 
charge on this portion of hia estate. Bat they made no cnquirj , 
and appear to have assumed that the mortgagors were the 
absolute owners of the property mortgaged It is not suggested 
that tho mortgagors practi'cd any concealment of the teal facts of 
the case, and if they had been asked about their father’s mil, it 
IS to be presumed that they would have given on honest answer 
Not is It suggested that the younger sous had any knowledge 
of tho dealings of their elders with the Bank But whon tho 
Bank advertised the properties for sale they filed this suit m 
order to establish the priority of their chaige over the mortgage 
to the Bank And the only question in this appeal is whethci 
they arc entitled to such priority. 

Mr licvett, in his able argument foi the oppellants contended 
that, under the will of Soroji Paipia the mortgagors wore 
residuary legatees as well as cvecutors, and he tcUed upon a 
passage in the judgment of Romer, J in Graham v Drummond ” 
In which that learned Judge saj s (at p 97*1) — 

“JthiabitUfi«Uledlawtbat if unwectilor irliois also residinry kgafee 
rchs or mortgages aa asset of tho testator for vulaatle consideration to a person 
'hi 0 tiis no notice of the existence of tmsatisBed debts ot tbe testator, or of any 
grooDj which rendered it improper for the csccntor so to deal with the asset 
that per«n • pMchaso or mortsega i« xahd 851 nst any nnsatis‘'Qd creditor of 
tb* tfitatoT 

But tins does not dispose of tho present ease Here the plaint- 
iffs ate Icgafees, and the distinction between creditors and 


WtlBOCyiCh OCSetr OJ* 



rOL. XXSIII ] BOlIBAl SERIE& 21 

l<galces 13 well pointed out in Spcnce*s * Equitable Jurisdiction/’ 

^ ol. II , p 37G, where it is 'nid — IUmc or 

UoM/ivr 

‘ A ncrtgig Jj an csecufor, w al 0 ic il arykgitee to secure his v 


private tl V, niav la s tr iJc even it th" sn t of a rwamarj legatee forthe 
r-lcr of Ilia claims of legvteo , the3 taking under tlic will may bo ascertii el 
but as to creditors it IS different if a reasonable tuo has elapsed since tba 
death of the testator and then the exocntor deals vrith tho res due as his own tJio 
I Ur ha« r iray, in the ab-’ iico of notice to the contrary assume tint the debts 
have been paid or that there arc otIi“r n'sets for payment of the debts if a*y 
therefore (he mortgagee wsuld he safe as against aeditois 

ilorcov cr, in this case, the mortgagee bod constructive notice, 
nnd has only himself to thank if bis position la not ®afc , for had 
he taken the slightest pains to investigate the title of the mort 
gagors he must certainly have aiscovcred the charge created by 
the will of Soiuji m favour of the widow and her sons 

It was also contended that by the terms of the will tho legacy 
was to be made up and paid within six years after tho testator's 
decease, that this period would liave expired in 1S93, eight years 
before the date of the mortgage, and that, assuming notice of 
the will on the part of the Bank the Bank was entitled to 
assume that the esecutois were acting with the consent of tho 
legatees Lapse of tune is, no doubt, a circumstance that may 
betaken into consideration m cases of this kind, but having 
regard to the fact that, m this case, two of the jounger sons wore 
still minors when the title-deeds were deposited with the BanI , 
and that continued possession by the elder sons was not incon- 
sistent with the purposes ot the will their Lord&hips agree with 
the Court below in holding the rights of the parties unaffected 
by thib circumstance 

Tho case of In re Qi ‘•ales Es' tte^ l bears a strong resemblance, 
in its facts, to that now un Icr consideiation There tho 
testators son deposited with a Bank three leases to secuie Ins 
own overdrawn account The Bank dealt with him as absolute 
ownei and c\ entually proceeded tosell theleaseholds , whereupon 
the testatoi*'s daughters claimed to be placed on the schedule as 
encumbrancers in respect of nnpaid legacies, and their claim was 
allowed In deliveringjudgmcntjEitzGibbon, L J,saj3 — 


(1) (1S6G; Ir L r 17Ch D 3ol 
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‘ EeB-mls i^c^U viili Kim (tho mottgagot) as, and. inliis calWity of, an 
1 dividual o-wneT— -not an executor, but a peison pledging h's own property 
for his own debt, giving as eecniity Kis own interest foi Lis own purposes 
Under sucli circumatanccs Oie Bank can, in my opinion, hai c no better title 
than that whuh its creditor really bad m tbe capacity in which ho was dealt m ith, 
namely, asbene&cial owi or, t e, as residuary legatee ’ 

Thctr Lurdshtps agree with tUe leaaaed Judges of the High 
Court of Bomb'vy that the dawn of the hrst four respondents 
(tire jQUnger sons of Somji Parpia) Jinust pievail ovei the mort- 
gage to the B-nk and the title of its transferee, Bwarkadus 
Bhai Kinsey, and they -will humWj advise Ifw Majesty that tins 
appeal should he dismissed, and the decree of the High Court of 
the 14th April 1905 confirmed The appellants must pay the 
costs of the appeal 

Appeal diemesed. 

Solicitors for the appellants •^Cameron Kewn ^ Co, 

Solicitors tot the respondents — Bufp/e SohieUne ^ Co 

3 V. "Vl . 


ciii:hinal HrrEEUNCE 

Sifort lf» Justice C/ianjavarlrar and Sir Justice A.tton 
EMPEROR e BUONDU it-i IvRlSBNA KAMBLYA * 

I'lOJ 7f orlman's Brtachof Contract Act tXX/f of 1959) sccticus 1,3 -Summary in 

I tiruarj i ijury into an of tfice punishable tinker tke irorlman'a Breach of Contract 

Act— Court Pecs Act (PK o/ISfO) section ^,i~Court fee cn petition o/ 
complaint— LiaJjiltip o/t\e icarkman topap, 

AftoRvuci. wudcT ttrt 'Wwrktoau » Bwch of C&ulnict Act (XllI of 1859) 
cannot to tnoi Bumminly A penal enactment muit he ponstiuod EtnoEy 
The proceedings of the JIngistrato under tbs Act, up to and inclusn o of the 
pa^nns by him cf an order for cither the repayment of the idynD-o or perform 
nnco cf iLo contract do not constitute a trial for any offence a 5 defined in tbe 
Cnmlnsl Procoduro Code 

In ftproccedms under the WotVman'a Compensation Act where the workman 
^J^llt> the adrance and Tejnyathe same it is not competent totho Magistrate to 
make him pay to the compUinant the Ooutt tee paid on the petition of complaint 
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Tins was a reference made by Mr. J K Kabiaji, District Magis- I90i 
trate of Itatnagui. Liipcron 

The reference was iii the follow mg terms — Dno’fnu 


1 In this ca s tha cotcpliinsut Ghiru Pama PiUahar compliinei that tho 
BC n«eil DhmJttb n Ivrislira Ks nblja haxms agreed to lerve as a Khslashi on 
the compU nnt s sli p on con 1 tion of his pajing him Ps £5 in addition to 
fool for a s'^son of 7 months, rcce red Ps 3 in odranc'', that it nas a^^reed 
two riipoej ni'^rc wouM be gii en to tl o acenseJ at the tunc of sailing , that th 
a--ciieed wan‘e'1 tho baUnea earlier which tho coOiplaioanc refused to paj 
howevi-r the conipla oa it paid him tto annas in tho internal , tha* tho accused 
worled for 3 dajs on th'' ship and left the serrjce and thns committed a breach 
of coi tract of sen ice pun ‘liable under section 2 of Act XIII of Igo'* The 
acenW aim st idmiltcl these r 11 gitions and stated tliat in conseqeenee of the 
ill treatm*! t ly the tinJal of the shij employed b^ tho comp meant ho left tio 
eemce The hlagutrato held the accused liable foi the br«acb of the contract 

2 Tee a en«ed was summanlj tried and coavictcd of tie bieach under 
sectionSof \ctXIII of 1650 andor Icrcl by Mi A 11 Chte Mogi trate First 
Class, Patnigin to pay tl o compU nant Its 3 and am as 2 advanced by him ir 
add tion to Ps. 1 10 on account of tl o expenses m nricd in the prosecut on by 
the complamaut 

3 The order arardu g the expenses m the jirosccotion made presumably 
under section 31 of the Court Fee Act ea ncll as tho convictio ere conataero I 
illegal aud are rccommonJc I to I o quashed and tlio wliolo amount awarded to be 
ord red to b' repa d 

J The cona ict on u consUered illegal inasninch as the case cannot bo tried 
sumniarilr, and enqn ry to bo made under section 2 of Act \III of 18 jD not 
h inganenquirymtoan off nee which may he tiled summar ly (I L It 1 Had 
231) Tlie ord r about tbc payment of compensation uconsidrred wrong on the 
ground that according to section 3 of th" Act the Magwtrato is to order only 
tl 0 repayment of tho money advanced or such part thereof as may seem to tho 
ilagistraf’yiut anl piopsr (Ilioh Court Puling 2 of 1891) Further according 
to the same eectioa till woiKman i» nst he shorn to I aio wilfully and without 
1 iwfuland rca on ible eic <0 iie„lcct d or rof soJtopeiformthe workcojtratted 
but from the papers of ibe c so it does not appear U at tho Magi trate 1 as found 
tins to Le so 

The refercDC" came up fjr disposal before Ch vndavarkar and 
Aston, JJ. 

Pi.p. CORiAii — The question whethci an offence under Act 
XIII of 1859 can be tried suramatily has been answered in the 
affirmative by the Madras High Couit in In te Jlt^gtns (W^eii’s 
Criminal Rulings, p 40G) and bj the Alhhabad High Court in 
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1004 Queen L)»j}rcss \ Indarytt <*> and in th& negative by the foiraer 
Eiirctioa Court in anothei case, PoWard V We prefer to follow 

Duo'’fDv ruling last cited A penal enactment must be construed strictlj 

'ind it appears to us that nndei Act XIII of 18o9, sections 1 and 
2, the proceedings of the Magistiatc up to and inclusue ot 
the passing by him of an order for cither the repa^jment of the 
advance or performance of the contract do not constitute a trial 
for any “oSence** '■s defined m the Criminal Pioccdure Code 
Where there has been a vviiful neglect or refusal on the part of a 
person to perform his part of the contract, the Statute enables 
the Magistrate to give at the option of the complainant to such 
person a hua p&nilentxte by ordering him cither to return the 
advance ot perform the contract If he ob''ys the order, he 
commits no offence It is only when the order has been disobeyed 
that there is “an act ot omission, made punishable'’' by the law 
and falling v\itlim the definition of “offence" m the Crimiual 
Procedure Code The Magistrate has onl> then jurisdiction to 
deal with the disobedience of his order and sentence the nerson 
who has disobeyed to imprisonment 

Thetcisuo doubt this lobe said foi the contrary mow that, 
having regard to the recital in the preamble that ' it is just and 
proper that persons guilty of such fraudulent breach of contract 
should be sulject to punishment" and to the provisions of 
B'-ction 1 enabling the party aggrieved by such breach to make 
a complaint to a ilogistrate and the Magistrate to issue a 
summons or warrant, it was the intention of the Legislature to 
treat such fraudulent breaches us “offi-nces/ andthat thourrhtho 
punishment provided is only for disob°dicnco of the Magistrate’s 
order, jet it IS m reality punishment for the fraudulent breach 
This view of the Act has been suggested m Queen-Umpreas \ 
Katiasan <=) There is no express dcci«ion of this Court on the 
point, but had that been the intention of the Legislature they 
would have said that the punishment provided was for the 
fraudulent breach itself not for disobedience of the ordei of the 
Magistrate 

w 0*60} 11 All V2 J jjg , „3, 

W (1607) 20 Mai 23^ 
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Tlic order of the Magistrate awarding the esp''nses of the 
prosecution is illtgil («oe Imptratnx v, Bndha Beiu) t*). As was 
held there, til" rcpa} inent to the complainant of tho Court fee 
paid on his petition of complaint coaid only bo ordered '^in 
addition to the pcnaltj imposed’* upon the person complained 
against and no penalty could bo imposed till the person 
complained agamst haj disobeyed the order for the payment 
of the sum advanced to him 

As the perso i complained against admitted the advance mado 
to him and agreed to repay it and has repaid it, no prejudice can 
be said to have been caused to him by the summary trial held by 
the Magistrate and wc decline to interfere with that part of tho 
order which directed repayment. But wo set aside tho order as 
to Rs I- 10 and direct that the complainant do refund it to 
Bliondu bin Krishna ICamblya. 

n R 

(i)(l«01)Cn Pul ho 2 Untep Cn Cj*. 531 


omariNAL iiErEiii;\OE 

S^oTe 111 JiitiiCt CA'i idaoarkar and Hr JMiict Utahn 
EJIPBROR V BAIU SALUJI • 

WoTlmansIlrtaeh of Cuntract AH (XHIaf lS-^0)-^lKixiir j u idtr tht 
Aet — Summarj tnal not permnstlte 

An offonc* under the Workmans Breach of Cmtnct Vet cannot bo 

tiled summarily 

E nperor v Bkoadu Arii/inat*’, followed 

This wa-s a refereoce made by T J. Varley, Acting Sessions 
Judge of Ahmednagar 

Tho reference was in the following terms — 

2 (i) Tho facts out of which this reference oioso aro that the acoiuod Bala 

Saluji pass'’d ft mo 7 Jr irima to doceitnn weaving work In consideration of a 
sum of Es 99 which ho wilfully ond w thout Uwf il excuse failed to perform 

(n) Mr E B Phanwlhar 51 gistratc Fir»t Class, Sangamnor, who tried the 
ease und r Act XIII of 18o9 directed tho acens<Hl under section 2 to repay 
• Cr mioal Ref rence No 0.. of 190S 
(1) (I901)onf#r 22 6 Bom L P CSo. 

B 1355—4 
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1908 R? 89totlie comphinantwithmlS Jaya T1 e accused bavbg failed to comply 
. with tho order has been sentencod by tlo said ilagistrate to two moults' 

e. j igotona itnpriaonmenk or until eoch sum has been sooner paid 

Bxiir Sitpjr 

(ill) Summary nature of the tnat 

(iv) Reasons It has been laid down in JOmperor v Dl ondu reported at 
6^m L E 2 S 5 , that offences under Act Xin of 1859 are not triable summarily. 
Tlie practice of the llasistrates In this diatnctTaries constderibly. At the time 
wten the reported tefetcuco wae made, the contrary riaw was not pressed upon 
the attention of tbeir Lotdsbipi who beard the reference They say “ Wo 
pieferto follow I L R iMal 231/ while saying " there is no doubt this to be 
said for tbe contrary new ' . that the preamble seems to prescribe 
punisbjtnent for fraudulent hrcAch of contract. 

The District Magistrate has appeared through the Public Prosecutor and 
adduced tbe following considerations for the contrary view — 

(0 Tlie word ‘'compbint * h used in section 1, and comphmt u defined in 
Rcctiou <i, Ctimiuai PcocednreCode, as ‘ an allegatJon made to a Magistrate with 
a 7i«w to hii tahiug aclwa under th* Criminal Proceduro Code Had the 
breach boon merely disobedience of the Magisiraio'i preliminary order ths woid 
“ application would hare been used 

(ti) It IS th) practice of some Magistrates to pass prelinamary order while 
some loahe tbe order and penally on fiilore to comply lu oao and tho same 
order tbe Utter seems to be justified by the fict that the wording of section 8 
IS not disjunctire ' And if . . 

3 The foUowiog considemtions appear also to tho Court to hai e weight 
0) The penalty is 3 months* imprisonment and this is withm tho limit of 
sumniarv jurisdiction 

(ii) The order 13 condihon-O ‘ or until sneh sum of money bo Booaor l Md,” 
to tho woihmau u not prejudiced 

(ill) Summary jurisdiction is exercised by Jlagistralos of experience, and 
theyonly take action under Act XIII of 1833 wben tbo case is a clear one 
If a i«guUr procedure bo prescribed the object of tho Act will be largely 
iefcatti.f or an element oi delay wib he inlroauced. and the remedy of masters 
acd employers niU bo as speedily obtained through tbe Cird Courts though tho 
Act wag designedly framed to avoid the necessity of resortin'* to tho Civil 
Courts " 

A The BocCMity for maViog thu reference ansca as it is desirable to have 
tho p int cleared up definitely whether cases under the Act Mil of 1859 can 
be Icgiily tried in a summary manner or not 

The reference was heard hy Ohnndavnrhar and Henfon, JJ 

M, D. Chiulal, Goremment PIcidcr, for the Crow n. 
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Pit Con Ilf —The la^\ enuncjnted la Lmtero\ Dhondn'^'^'^ 

oaght, we think, to be followed It is m accordance with the Euperob 

rule of construction applicable to an Act, such ns Act XIII of BiiuSAiaji 
1859. That rule 13 well e\plained by Loid Herachell in ’Dcrl}) 

Corporatton v. Derlpshue Cotinig Council*^. The action there 
was a proceeding in the County Court under the 10th section of 
the Rivers Pollution Act, 1876, under whicli a County Court 
Judge had power to order anj person to abstain from polluting 
a n\er and tho said person might be required to perforin that 
duty in the manner spcciBed m the order. If the order weie 
disobeyed, the County Court Judge had jurisdiction to impose a 
penalty not exceeding £50 a day, as he should think reasonable. 

As I^ird Herschell says m his judgment, the proceeding in 
which the County Court Judge orders any person to abstain 
from polluting the river au J requires him to perform that duty m 
a specified manner is not a penal proceeding, because '‘all it can 
end m is an order under such teims and conditions as the County 
Court Judge thinks reasonable to prevent or abate a nuisance.^* 

Then his Lordship goes on “The Legislature has proMded 
that if that order is disobeyed then the County Court Judge may 
impose a penalty . . . 'Ibat is a separate and independent 
proceeding It is true it is taken, as it is said, in the action or 
the proceeding, but it 13 really a separate proceeding in winch 
the penalty for disobedience is imposed 

This Court, therefore, quashes the orders m this case, The low er 
Court will be at liberty to take fresh proceedings according to 
law 

OkUt set aside. 

K r 


(1) (1901) ante p 22 « G Lom L H "53 


(-) 1.1897] V C CSO 
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SijoreMr Jndite JSaM elor and Mr Justice Chauhal. 

Tnz TRUSTEES roR tbb IMPROVEMENT op tdb CITT of DOSIBAY, 
Appxllants, t. KABSANDAS NATHU and others, Ri^PO’foEVTs » 
Compuhors acinutUon land— Compcnsahon— Method of hi/potheUcal 

deeelopmentfar fixing xolvi’ofUnd to he ae<iu\rtd— Charlie as to the costs 

of the specit?a(or— Compensation based on sales of lands xntoauitahls huiUmg 
sites— The Ueo mtthoia employed «i conjaticUon and producing the sme 
remit 

Thg method of hypolbeticil development is open to the ohjccbion th-ifc it 
involves or presnppos-'s the intermediation of a third pei-son called the specu- 
lator or eiploiter, that is to say, n person vho purchases the hud wholesale ffom 
the cUitaant in order afterwards to sell it retail for building purposes 

The value of the Nind to the owner !s what must be regarded, and that is the 
price ■n'luch it will fetch if disposed of on most proBtable terns Th owner Js 
uotto be deprned of the most advantageous Way of eolliDg his land by rcasan 
of the fact that it is subject to immediate acijuisition If the sale of the land 
in haildmg sites is impossiWo cscept through the speculator, then, no doubt, 
allowance will have to be mode for the profits costs and other charges of the 
speculator But tho elaimaul i» not to be debited with those expenses nnless 
the introduction of the speculator IS a commercial necessity And tbeie is no 
necessary teaaou why (ho c aimaut should be driven to have recourse to the 
speculator for i business which ho can do for himself 
When conipcu=atio»\ » fixed on the general principle of a sale of the land 
split lip into parcels snitablc for building it is not only necessity but 
iuApproptlitctoinalcc a special deduction on account of the smaUatea markedoff 
for the roadway 

IV hero the method of hypotheticsl deielopnient 13 eniplojei for asscssiu'* 
compeuration in conjunclion with the method of -isccrtaming the present nine 
of the land by reference fo the pnce> realised by the sile of ne ghbouting brndii, 
mi'^dt'cimaeipiiriree wrtai: rte <wo mei'iioah lead’ to very much tfio same result. 
It folio's! not only tbit that result is entitled to so much the greater degree of 
confidcrcc but abo that tho method of hypothetical dcrelopmeut is it*elf 
eorrohoratei 

In the method of amvio, at a lalnalion of land by reference to prices rcilis 
cl by tales ®{,muhbeuTinglaLds.ilwpUin that no enderoe of former tales 
tan ho obtniicdwLiehahalllo precisely parallel in all Its circumstances to the 
eila of tho panUuUr land in qncilion Diirercn <.»8 email or great exist m 
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n io s condit 01 % all I yba* prfc sc nl on r 3 eIiotiIiI 1)3 midc for these differ* 
c^ccs js not a matter which can be rcdnceil to anj I ard nnd fast rule 

Appeal from tlio decision of the Tribunal of Appeal consti 
tutod by the Cit} of Bombay ItDpro\cmcnt Act (Bombaj Act IV 
of 189S) 

The f lets are set forth m the judgment 

Jtoh rtsoii and Jardni* (with Crawfor I Breton 5 Co ) for the 
appellants 


1''03. 

The 

Tbustees 
rOSTUE 
Impbote 
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c 

KvOSi-SOAS. 


Inrerartly Sefaltal ani Jtnnai (with Nann i, Co) for 
respondents 


the 


Batcitelor J — Tins IS an appeal by the Tiustccs for the 
Impro\emeiit of the City of Bombay against an award of the 
tribunal of Appeal appointed under section 48 (S) of Bombay 
Act IV of 1898 

The area of the land taken up is 5,576 square jards and the 
Special Collector awarded a total sum of Hs 65,611 2*0 On 
reference to the Tribunal, the Tribunal Ins increased that award 
to a total sum of Rs 87,798 This works out to an a\erage of 
Rs 15 11 0 per square yard according to the present appellants* 
ond to a few annas k&s according to the respondents With this 
small difference we are not further concerned, and tho real ques- 
tion before us — when all w said and done — amounts to this Is 
the allowance of Ea 15-11-0 per square yard shown to be 
excessi\ e ’ 

Apart fiom the j,eneral principle winch lestrams a Court of 
civ il appeal from interfcrmg with any decree unless it is satisfied 
that that decree is wrong webo\e heie two special considerations 
which should deter us from lightly disturbing the award under 
appeal One of these considerations is that the matter in dis- 
pute is one where absolute precision or mathematical accuracy is 
not attainable, and the other consideration is that the Inbunal 
of Appeal has acquired long and \alaable experience in tnesc 
matters of valuation, with which alone tho piesent controversy 
IS concerned. Upon this point we follow the principle enunciated 
by Sir Lawrence Jenkins in Anandrad Vtnayai v. Seerelary cf 
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And the result is IbalTjefore iufcetEerinrf ’with the award, 
we must be clearly satisfied that it is substantially erroneous. 

Now the Tribunal has grounded its decision largely upon the 
footing that the laud under acquisition is conceived to have been 
laid out in small plots for bulldiug purposes, inasmuch ns that 
admittedly is here and now the most profitable method for tho 
disposal of such property as this. It was admitted before the 
Tribunal that the land should be valued as laid out for building 
purposes in these small plots, and {should not be valued merely 
03 one integral parcel of land. 

The method adopted by the Tribunal hag been described ns the 
method of hypothetical development. And for the purposes of 
this case, we will adopt that descriptiun without pausing to 
iavestigalc its accuracy. Now the objection offered to this 
method is— as we understand it— that it involves or presupposes 
the intermediation of a third person whom you may call the 
speculator or esploUer, that is to say, a person who purchases 
this land wholesale from the claimant in order afterwards to sell 
it retail foe building purposes. 

The whole case of.tho appellants, as it seems to us, depends 
upon this presupposition being made good ; and in our opinion 
it is riot made good. The value of the land to the owner 
is what must be regarded, and that is the price which it 
will fetch if disposed of on the most profitable terras. There is 
no doubt that here, as wo have said, the most profitable method 
of disposing of it is to lay it out in email parcels for building 
sites. And the ow’ncr, it seema to us, is not to be deprived of the 
most odvonlagcous way of eclllBg his land by i-easoa of the fact 
that it is subject to immediate acquisition. If the sale of the 
land in building sites is impossible except through the speculator, 
then no doubt allowance will base to be made for the profits, 
costs and other charges of the speculator. But the claimant is 
not to bo debited with these expenses unless the introduction of 
the speculator is a commcrmal necessity. And for our OAvn part 
wc can acc no necessary reason why the claimant should bo 
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driven to have recourse to the speculator for a business ■which he 
could do for himself. 

It IS true of course that, on the case wo are now putting, wo 
arc assuming a sale which could not be completed in a day But 
the Tribunal of Appeal has made ample allowance for this con 
sideration and has reckoned a period of two years ns the period 
which would be required for the completion of the sale. Upon 
this footing it has wiittcn back the total sum for one jear at 6 
percent which seems to us to give an adequate proMsion for 
the period o\er which the realisation of income will be spread 

VTien this deduction is made, we are of opinion that the 
resulting figure does gi\c us the present market saluc of the 
land of the claimant, subject of course to such minor expenses 
as would be incurred bj ad\ertising, planmaking, etc, for which 
Bs 600 ha\c been allowed by the Tribunal 

Complaint was made that no separate allowance or deduction 
had been made on account of the passage or roadway shown in 
the plan But if we are right m the foregoing observations 
upon the general prmcip'e adopted by the Tribunal, wo do not 
think tha*^ this particular argument of the appellants has any 
weight, for when once jou have adopted the general principle of 
a sale of the land split up into parcels suitable for building, it 
appears not only unnecessary but inappropriate to make a special 
deduction on account of the small oreii marked off for the road- 
way Toi the Iribunal has found that tin. whole site is worth 
to the claimant Rs 1 5 11 0 per squaic jard over all, and in that 
whole site is included the area set aside for the roadwaj The 
evidence shows not onlj that this point was not overlooked by 
the Tribunal, but also that it is not unusual for the purchaser of 
a plot adjoining the roadway to pay for half the roadway, as 
well as for the site actually available £oi building 

So much then as to this special method of valuation which the 
Tribunal m this instance has invoked for its assistance But it 
13 important to observ e that the Tribunal has not relied exclu* 
sively upon this method. It has emplojcd this method in con- 
junction with the method of ascertaining tho present value of the 
land by reference to the prices realised by the «ale of neigh- 
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bourmg lands And since the consequence is that these two 
methods lead to veiy much the same result, it follows not only 
that that result is entitled to so much tho greatei degree of 
confidence, but also that the method of hypothetical develop 
ment is itself corroborated 

Wo have looked into the evidence as to sales of neigh* 
bourmg lands, md we ha\e considered the arguments addressed 
to us on this point by Counsel, but it is not, wc think, necessary to 
examine that evidence agam in detail It is plain that no evidence 
of former sales can be obtained which shall bo precisely parallel 
in all its circumstances to the sale of this land in reference 
Piffcrenccs small or great exut in various conditions, and what 
precise allowauce should be made for theso diffeienc®s is not a 
matter wb ch can be reduced to anj haid and fast law It will 
suffici., therefore, for us to say that upon a general considoiation 
of all the circumstances which have been adduced, w© oro of 
opinion that the neighbouring sales afford ample support for tho 
MOW which tho Tribunal ultimately took. 

Only one point remains to bo noticed and that is as to the 
allowance of Rs 1,330 for damages under— as the judgment 
goes— sub section S of section 23 of the Land Acquisition Act 
After reference to the Piesident ot the Tribunal and upon 
consideration of the general language of tho judgment we are 
satisfied that sub section 3 was misquoted for sub section 4 
and that the damages gi\cn were given not on account of 
severance as such, but by reason of the acquisition bavin" 
injuriously affected tho claimants other property Of thisi injury 
there IS no think sufficient cMdence in tho deposition of witness 
Raghuiiatli and m the map itself, Exhibit Q And iiotliing has 
been sail which would justify us m reducing the sum which the 
Tribunal has awarued ujon this Lead 

The result therefore is that this appeal must bo dismissed with 
costs 


Appeal (litvustei 
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CRnnNAL RE'S^SION. 


HffoTt Chef Juetict Boatt and 2fr Jiisiice 
EMPEROR V BIIATJSIXG DHOJIALSIXG • 

Cnmtnal Pro'fJure Code {Art V of i595», tte lOG (5 ) — Order to farnnh 
tecority — Order canhe pasted ly the ajrpeal Court — Juntlictioi of the 
appeal Court, 

Section 10(5 elaoM 3, cf the Criminal Pfoccdnr* Codo (Act V of 1898) makes 
it clear that the order for Boenrity maj be maue in appeal whether the ongmel 
Court had jnrisilietioii to pass tneh an order or not The word “ also in the 
clause plainlj itnphea that the order maj be independently made by those Courts 
as well as by the original Gonrts in tbe first clause , and it la neither suggested 
nor implied that the powers o! the ortgmal Court should in any way control or 
limit those of the appellate or rcvieional snUiontj 

AfoAmudi ShedA v Ajt Sheik/W MuH tah ChetU v Emperorli) mj,! 
raraotstivj Ptllai t JS tp*rarO\ dissented from 
Dorasam Jtaidu r EmperorW, referred to with approral 

This was an application for revision under section 435 ot tbe 
Cfimmal Procedure Code (Act V of 1898), from an order passed 
by E G Turner, Magistrate, First Class, of Tcola 
Tbe accused with eight others was tried by the Second Class 
Magistrate of Yeola for noting and causing hurt, offences punish- 
able under sections 147, 823 and 325 of the Indian Penal Code 
(Act XLV of 1860) The Magistrate coniicted the accused of 
offences under sections 174 and 323, and sentenced him to undergo 
simple imprisonment foi 15 days 
On appeal, the First Class Magistrate of Yeola altered the 
conviction to one under section 323 of the Indian Penal Code, 
reduced the sentence to simple imprisonment for five days, and 
ordered the accused under section lOG ot the Criminal Procedure 
Code (Act V of 1898) to execute a bond of Rs 100 with one 
surety in like amount to keep tbe peace for one year. 

The accused applied to the High Ckmrt. 

31. V for the applicant 

• Criminal Appl cat on for Bens on Ito 84 of 1®08 
(1) (1804) 21 Cil C ^ <S) (XUoC) SO MaJ 48 

<•) (10''5) 20 Mad. 190 W (roG) SOMsd. 183. 
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The Government Pleader for the Crown. 

Scott, C J — Tlie petitioner, with ei<iht othei persons, was 

charged ^Mth noting and causing hurt to the complainant under 

sections 147, 323 and 325 of the Indian Penal Code, in the Court 
of the Second Class Magistrate of Yeola, and was conv icted under 
sectioQs 147 and 325 of the Code and sentenced to simple 
imprisonment for fifteen days. 

The petitioner then appealed to the lirsb Class Magistrate, 
who alteied the conviction to one under section 323 and reduced 
the sentence to five dajs' simple imprisonment and under 
section lOGof the CiimiDal Procedure Code directed that the 
appellant should execute a bond of Rs 100 to heep the peace for 
one j car 

The petitioner now applies to us m revision to set aside the 
order for esccution of a bond contending that the Court had no 
jurisdiction to add such an oidcr to the sentence of the Second 
Class Magistiate 

IVt cannot accept that contention Section 105 of the Criminal 
Procedure Code authorises such an or ler whenever any person 
IS '’onvictccl of an assault by the Court of a Magistrate of the 
First Class and such Com t is of opinion that it is necessary to 
require the execution of such a bond Both conditions arc 
fulfillod in the present case for the order of conviction under 
section 323 was passed by the First Class Magistiate and Ins 
opinion was that the bond was neces arj 

It has however been contended that such an order cannot be 
made m appeal and m support of that contention the following 
caseshave been cited JIa/tmndt Shed^ \ Ajt SAcikA<^) , ^uihta/i 
Cl e'ti V F uperoA'^ and Taramastva Txlla\ v. HinperoT^^^, 

We arc not prepare 1 to accept the construction placed upon 
•50011011 lOo m Iho e cases We think that clause S makes it 
clear that the or ler for security may bo made in appeal whether 
the original Court hal juris liction to pass such an order or not 
The clausa runs —"An order under this section may also bo 

(') (1‘5I)21C*1 c • (5) (lODj)COiUl 100 

(n <190G CO^IaI 18 
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mule by nn appellate Court or by the High Court ^\llen exei 
ci iDg its powers of revision, ” the *'aho** plainly implying that 
it may be inclependentl) made bj those Courts as well ns by the 
original Courts specified in the first clause , and it is neithci 
suggC ted nor implied that the powers of the original Court 
should in anj waj control or limit those of the appellate or 
rcMsional authont} In support of this mow we maj refer to 
the judgment reported in the case of Dotasamt Natdii v tmperor 
which throws doubt upon the correctness of the decisions above 
rnentioned Wc raaj saj that we entirely concur in the reason- 
ing of the latter part of that judgment 

For these reasons we dismiss the application 

11 r 


(l) (lOOC)SOMa<J.18‘> 
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Jit/ort Mr Batchelor ani Mr JmUce Chavhal 

bATUU PIRAJI MARWADI (cliqihai. PtiihTirr) ArpBiiAvr r 1008 

LilEDMAL GADUMAI (onioiNit Dipemint) Resionkem* July^Z 

Prael\€C—AlUgahon» hj j arltct at trtal—Case t!eierm*n<J 
on tl os* altegatton$-^3[ali g a i o cato tn appeal 
A IiligatiUe paity can only luccccd sccunjm allegata et prolata ind the 
Courts slioold chock ti o teuJeucy ot defeated httgants to erade fl cu defeat by 
dcvuing a new case whi b was never set up when it ebould taTe,bcen set up 
\ Court of appeal li not justified m exposms a p'uty after be has obtained 
bis decree to the brunt of a new attack of which 1 o Lad carer bad notice daring 
tbo bearing of tl e suit 

Second appeal from the decision of B C Ivennodj, District 
Ju Ige of X-lsik reversing the decree passed bj B R Kchcndalc, 

Joint Subordinate Judge at Kasifc 

Sxnb Sor icc'iaration Vnat cieicndanbTvas nob eTibib\cd bnpusscs- 
Bion of land. 

The land belonged origmallj to one Piraji ilarwadi, who died 
leaving a widow Gangabai In 1887 Gangabai sold thepropertv 
to one Dewiao, who sold it to Balvantrao in 1S93 Balvantrao 
in 1893 and 1895 mortgaged it to Gadumal, the defendant 
Meanwhile, Nathu Piiaji was adopted by Gangabai m 1884 


S coud Api<«l 1*0 227 of 1P07 
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In 1897,Nathu Piraji (pkintifi) sued Balvantrao to recover 
po 5 se=sion ot tlie property. Gaxlumal was not a party to tliat 
litigation Nmbu Pitajt got a decree in 1903 against Balvantrao, 
in attempting to crecnte nhich he was obstructed by Gadumol 
Nathu Piraji filed this smt to recover possession from Qadumal, 
alleging that the property was his ancestral property. 

The defendant denied that he was bound by the former pro 
ceediugs , and contended that lus equitable right to retain 
possession had matured^ and that the debt due to the defendant 
must bo paid off before plaintiff could recover 

The Subordinate Judge held that the mortgage was proved, 
that the defendant was not barred by the former suit, that the 
claim was not barred, and that the plaintiff was entitled to recover 
possession with mesne profits for the period he had been dis- 
possessed by defendant 

On appeal, the District Judge remanded the case to the Sub- 
ordinate Judge for the determination of the following issues — 

1 Was the sale by Gangabai to Dewrao invalid as against 
the present plaintiff? 

2 If not, what n due on the mortgage ? “ 

The Court on remand found the first issue in the negative and 
found that Rs 7,266 were due. 

These findings were certified to the District Judge who reversed 
the decree and dismissed the suit, on grounds which were expressed 
cs follows — 

* From the facts ot tbp prespnt enso and troia tba position of tbe parties jfc is 
tl at wlwt vas reqairod was tb-xt the plaintiff slioold show tliat lie waa tbo 
adopted eon of Pinji and tb&t the property jn «nit was pnrt of Piraji s estate 
an I that it n as port of tbe wlalo dealt vitb by the guardianship order ol 1886 
Until these facts srere made out the case of the plaintiff against the present 
defendant was net in my opimoa established It did not occur to rue that 
anjlhing more tl an the merest formal proof of these facta irould be necessary 
or inlecd thatUiey would besotiotisly contradicted and my sole reason for 
rrmandiag tho csss was that there might be some proof of these points which 
the Iaw<.r Court had in mj opinion wrongly held to he proved by the judgments 
Id the ei*c* belTpen tbo picspst plaintiff on *tl o one band tnl Pewrao and 
Balvanlrao on Iho o*hor. Iso Bucb formal proof has lioucvcr been adduced and 
necordiDcly it h not shown that plaintiff was tbo adopted son of Piraji, and 
th-t the properly m sait could not be dealt with affectively by Gtngabal . . 
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In He a^)3cnce of any CTidenco I must Lold that plaintiff b'ts not shown that 1908. 
he u entitled to recover from the present defendant But I note that assuming Nathu 

the judgment^ referred to to be admissihle as proving the status of plamtiff I Pinur 

should hold on them that hathn was the adopted son of Piraji that the property y ^ 
in suit was dealt with by tho guardianship order and that Gangahai s alienation Gjjjuiial, 
lo Deirrso and consejnentJj the enbsoqncnt fra afer to the present defendant 
were ineffective, and that accordingly the pla ntiff is entitled to recover 
I^Ieanwhile I must reverse the order of the lower Court and dismiss the suit 
with costs. 


The plaintiQ appealed to the High Court 
Jnrerartly, with H It Detat, for the appellant 
.Roierfio*, with 8 S Paikar^ for the respondent 
BatcheloRj J. — The first qnestioo raised in this appeal turns 
upon the manner in which the case was dealt with by the lower 
appellate Courts and to appreciate the point, it will be necessary 
to refer to the pleadings and issues 

The suit was one to obtain possession of certain land, and m 
the first paragraph of the plaint, the property is claimed by the 
plaintiff as being his ancestral properly Heferenceis then made 
to certain proceedings in a previous litigation before the High 
Court to which it was said that the'defendant had beeu a party 
The defendant's written statement contains nine paragraphs 
which traverse various allegations made m the plaint But upon 
a fait reading of this ivutten statement, we do not find that the 
ownership of the plaintiff is anywhere contested It is true that 
there is a reference to the High Court proceedings in the appeal 
of 1902, but that reference we think, was merely to rebut an 
inference which the plamt had suggested that these earlier 
proceedings were binding upon the defendant, in the matter of 
the V alidity of tho a'lenation This mcw is supported by the 
fifth paragiaph of the written statement m which the defendant’s 
case is put upon adverse possesbion, and it is admitted that the 
lands in suit were iormei]y in the plaintiflf'a famiJj-. 

Turning to the iss les we find that there i’ no issue which 
clearly raises the question of title and that was the opinion 
formed of the pleadings and lasocs ly the learned Subordinate 
Judge who tried tho case m the first instance We think, there- 
fore, that no question of title was ever raised in tho first Court 
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When the case came before the District Judge on appeal, the 
Distnci Judge temanded it for decision on this issue — 

Was the sale hy Gangnbai to Dewrao inialid as against the 
present plaintiff? 

Now that was on issue raising a point which had never been 
raised before and of which the plaintiff had consequently no 
notice But the matter unfortunately does not rest there, for, 
when the Court of first instance mahes its return to this order of 
remand, the District Judge proceeds to discuss and interpret his 
order m a particular manner, which, wo think must have taken 
the parties by surprise It was he says the object of this issue 
to raise the questions whether the plaintiff was the adopted son 
of Piraji whether the property m suit was part of Pirajv’s estate 
and whether it was part of estate dealt with by the guardianship 
certificate AW these are points which no doubt might have 
been taken m defence but which never had been taken and should 
therefore, not have been allowed to be raised at the final stage of 
the appeal, Wo do not think that the District Judge was 
justified in exposing the plaintiff after he had obtained his decree 
to the brunt of a new attack of which he had never bad notice 
during the hearing of the suit A litigating parly can only 
suececo srtundum aUegata H probata, and the Court should check 
the tendency of defevtcd litigants to evade their deieat by 
devising a new case which was never set up when it should have 
been set up 

It was endeav oured then to support the decree upon the point 
of limital on But here wc have the cnncurrcnl findings of both 
the Courts that the inotlgagccs pos‘‘cssion v\ as not continuous 
for twelve j ears, but bad Buffered an interruption for at least 
two j cars 

The result, therefore is that the decree of the District Judge 
must be reversed and the decree Of the Subordinate Judge 
restored and the plaintiff must have his costs throughout 


Jiecree reiened 
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Uefore Qhy*f Jutlxit Scott iiatf Jfi' Juitiee Heaton 

SHivPAil DnONOtT POJATll (oBiorAAL DErEVDisr 14), AppEtiiKi, 

r, SVKHARAM KHISIIXA KOLKARNI (osiGiVi^L Piainiiip) 

rE.«PO\DEiT • 

Sindu Laic-~-y[italtKara~Ii\ahdity of tone lo pctj father t deht—Mbney 

decree — Jppeat hy tome tf theparltet to a decree — Decree tn appeal final— 

Trt u/toB — Cttil Piotedure Code (Act XIV of 188^), teelioni 234r 244, 

2^2 — Ltmilation Act (XV of 18r7), Schedule II, Article 179 

A moaej decree obtamed against the father of an undivided Hindu famtij 
governed bj the Mitakshara bw can be ezccuted after In? death against hu 
ions to the eitont of the ancestral property that has come to their hand? even 
if the debt has be-*a inearred for the sole purposes of the father pronded that 
it 18 not tainted ?vith immorality or illegality and if the son against vhom the 
(leeree is sought to be executed as represenfativo of his father takes the objcc 
tiOB that the debts are tainted irith immomlity, he can do bo under section 
344 of the Civil Procedure Code (Act XIV of 1833) 

Umd MatJ ni »9 v Goman ShatjtM, followed 

Hiere is no substantial distinction m regard to questions arising in 
execution between the position of legal representatives added cs parties to the 
salt before decree and legal repreeeiitalivcs brought in after decree AU 
questions between them and the decree bolder relating to execution must alike 
bo dispo«ed of under section 244 of the Civil Procedure Code (Act XlV of 
1882) 

TVhere some of the parties to a decree appeal against it, the decree in appeal 
13 the final decree for the purpose of oxeentioo with respect to all the parties 

Second appeal from the decision of J D. DiLshit, Assistant 
Judge of Ratnagiri, confirraiog the order of Jv» K Sunavala, 
Subordinate Judge of Mahan, m en execution proceeding 

The plaintiff brought a suit against one Dhondu Lala, his two 
brothers and other co*sharers, for the recovery of Rs 1,275 5 G 


lOOS 
July 30 


Soi.01 <1 Appeal No* SS** of lOOS 
( 1 ) ( 1696 ) 20150111.305 
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J9t3. duo under two money bonds executed by Dhondu Lala alone. 

The plomtiffwanted a decree against all the defendants alleging 
^ that Dhondu vtas the manager of the family and that the debt 

was contracted by him for the joint purposes of the whole fainilj 
At an early stage of the suit Dhondu Lala died and his sons 
were brought on the record as defendants 18, 14 and 15 The 
Court, on the Slat March 1903, gave a decree to tho plaintiS 
against the assets of Dhoadu Lain and dismissed the suit against 
the other defendants The plaintiff appealed against that part 
of tho decree which dismissed the suit against the other co-par- 
ceners But his appeal was dismissed Dhondu Lala s represen- 
tatives, defendants 13, 14 and 15 did not appeal against the 
decree against the assets of the deceased The plaintiff having 
m the year 1900, that IS, inthm three yems of the date of the 
appellate decree and moie than three years after the dote of the 
first decree, presented a dsrkhast for the execution of the decree, 
defendant 14 contended that Dhondu Lala and defendants 18, 14 
and 15 were joint and that tho said defendants being the 
surviiors were the sole owners of the property Ho further 
contended that the darkbast was time-barred 

Tho Subordinate Judge found that the darkbast was m time, 
that tho decree-holder was entitled to execute his decree against 
the interest of Dhondu Lola m the properties mentioned m tho 
darkbast, that the said interest included the shares of defend- 
ants 13, 14 end 15 and that tho decretal debt was of such a 
nature that the said defendants were bound to pay it He there- 
fore, ordered that execution should proceed according to tho 
darkbast 

Against the said order defendant H appealed and tho Assistant 
Judge confirmed the decree. 

Defendant 14 preferred a second appeal 

J/.J?. Boilat, for the appellant (defendant 14) —Our father 
who was defendant 1 died beforo decree and wo and our brotliers 
were hronght on the record os legal representatives of tho deceased 
As the decree was pas ed against the estate of our father, tho 
ixccnlion of the decree cannot now proceed against us At the 
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time the decree was passed our father had no subsisting mteroafc ros 
as it had ahead} passed to us by sur\i\oiship ^Sinmn 

Nest, the p’nmtifT applied for execution more than three years Sashasau. 
after the decree of the Court of first instance The application 
was therefore not within time. It was an error to compute the 
period of limitation from the date of the appellate decree to which 
T\c were not a part}. The parties to the appeal \\eie the plaintiff 
and the other defendants therefore clause 2 of the third 
column of article schedule II of the Limitation Act cannot 
apply 

K A’tiyn;*, for the respondent (plamtifl) —The liability of 
the sons in execution proceedings is settled by the lulmg m 
UaiXistfiff y Gonidtt MAatjt *>. 

[Scott, C J. roforrod to At«ar Chandra Sebil 

Ckand ClmodhuTy^* ] 

That decision entirely supports our case The liability of the 
sons taking ancestral property b} survivorship can bo determined 
m execution pioceeding'> A separate suit for the purpose is not 
necessary and such a suit will not lie 

As to limitation the plain words of clause 2 of the third column 
of article 179, schedule II of the Limitation Act must be strictly 
followed That IS n^w tlie settled rule of the three High Courts 
in India Lakthman RamcJianlra v SatyabAamabat ** Kan't 
Chunder Oostoant v Bts/ieswar Goswamt Kitsinama CAanar 
a SJangamtnal''^ In Mashtat Un^Nitta \ two of the 

five Judges held the same view, and the case was distinguishable 
in some re=<pects as pointed out in Kanti CAun'ler Goiwamt \ 

Sisheticar Gosj-ami^^ 

Scott, C J— The opponents in these execution pioceedmgs arc 
Hindus governed by the Mitak«liaia law The original first 
defendant, their father died before decree On his death the 
opponents were placed on the r cord as defendants as liu kgil 

ci) (ItOjj "jCjm 3s5 (U asasj "v. Cal ^Sa 

C) {lO-7)3lCal Cl' 5> (TO-Cj "C ila 1 SI 

(3) (1877) 2 Bam 401 « (I'SOj 13 All 1 

13 13 5“*C 
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representatives The plaintiff has obtained a simple money 
decree against them as 8ucli legal representatives for Rs 1^271 5 6 
and costs to be recovered fr'im the estate of the deceased He 
has attached \anous properties mentioned in the application for 
execution which with a few trifling exceptions arc ancestial pro- 
perties which devohcd esclusuely upon the opponents by light 
of survivorship on theie father's death They clai n that the 
ancestral properties formed no part of the estate of then father 
at the date of the decree ami consequently are not liable to 
attachment It is no doubt correct that at the date of decree the 
properties in qneslion formed no part of the estate of tho deceas 
cd It has however been decided by this Court in Vmed Math' 
Hns V Goman B/iuijcW, that a money deciee obtained against 
the father of au undivided Hindu family can bo executed after 
his death against his sons to the extent of tho ancestral property 
that has come into their hands even if tho debt has been incurred 
for tho sole purposes of the father provided that it is not tainted 
with iminoralitj and illegalitj and if the son against whom tho 
decree is sought to be executed as rcptesenlativo of his father 
takes the objection that the debts are tainted with immorality 
he can do so uadei section 244 of the Ci\ il Procedure Code That 
was a case in which tho dccieo wassougnt tobe executed ngamst 
the son as legal representative under section 231 of the Code 
The present is a case m which execution is sought against the 
sons added as legal representatives before decree, a situation 
dealt with in section 252 


There w however no substantial distinction, in regard to qncs- 
tioss anting la exccatwn, bcin son tho position of !egal rupresen 
tatnes odded os parties to the suit before decree and legal 
reprcsematives brought in after decree under section 234 
All questions between them and the decree-holder relating to 
execution must aid c bo disposed of under section 244 tVe, 
therefore, must follow the decision above rcfcired to and wehold 
that it was open to the opponents to dispute in tl is proceeding 
the hahihtj of the ancLStral properties for tho debt of their 
fatl tr On tl c {,roond tl at U c debt was tainted With imnioralitj 


(I) (139^) CO Uom. 335 
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or illegilit} They emnot; insist on the plnmtiff resorting' to a 
frcah suit to enforce their pious obligition as Hindu ‘=ons to SniTjtAsi 
cftti'fj the delt out of these properties because the question feiKnAniu 
ha\ing arisen in execution proceedings between the decree holder 
and thcmschca as parties to the suit^ a separate suit is render* 
cd inadmiesiblo by the proMSions of section 2ii 

As the opponents ha\ c not impeached their father’s debt on the 
ground either of immorality or illegality the decioe-holder is 
entitled to execute his decree against all the attached properties 
unless his right to do so is, as contended by the opponents, barred 
by the law of Limitation under Article 179 of the 2nd schedule to 
the Limitation Act It is contended on their behalf that the 
wo ds of clause 2 m the third column of that article shoul 1 not 
be taken literally and that as the opponents did not appeal 
against the original decree, although other defendants did, the 
date of the final decree of the appellate Court which was passed 
within three years from the initiation of these proceedings is a 
date which docs not concern the opponents as the original decree 
which was final so far as they were concerned was passed more 
than three jears before We, however, arc not disposed thus 
to disregard the plain words of clause 2 There was an appeal 
and the final decree of the appellate Court was passed less than 
three years before plamtifl’s application That application is 
therefore within time We confirm the judgment of the lower 
Court and dismiss the appeal with costs 

J?eeree confirmed. 


c I r. 
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appellate civil. 


Before. Chef JittUee Scott and Mr Jvel^ce CJian^aiarlar. 

IOC'S. HAND BIN sniVJI BARATE (opioinil Dbfbndant 5 ), Abiebiant, v. 
Atgtti 11 . LAXMANEAO EUTSHNA LIJIAYB and another (obioinab PiAiirriFr 

anb Defend \nt 1) • 

Trcntftr of Vropert;) Act (JV of 18S2), section SO—BeUJian AgricidturuU' 

Itchef Act {xvn ofim)y section 6S (A) (D-Mortgage-deed- Attestation 
Ig tico v:itresses-^Sign<^ure hg theSulyllegtstrai -^Statement by the tcritoi 
oft fie deed in eonelvdtng the torttiug of the body of the doeitment that it teas 
vtUten by him 

A deed of morlgago wM signed by tbe Sab Registrar who \ras bound to 
attest jt nndcr the proTiBions of section C** (A) of the Dekkhan Agriculturists’ 
Relief Act (XVII of 1870) and the wter of the deed in concluding the 
writing of the body of tbo document stated tha'- it was written by him. Tim 
deed was not attested by two witnesses as required by section 69 of the Transfer 
of Property Act (IV of 1883) 

JTrWi tbit neither lie signature of the SuVEogistrar nor tbo BtalemeDt by 
the writer tliat' the body of the document was wntten by him were sufficient 
for effecting a salid mortgage. 

An attesting witness is a “ witness who has seen the deed executed and who 
signs it as a witness " 

Biirifefi r. followed. 


• ScC'mI Appeal Xo 42 of 1EC8. 

CU Fcction C3 (A) tf the DckUiiD AgncultorMa' Relief Act (WII of 1870) .— 
C3A. node oj ettevUon ly ayneutterntt o/teefruuieHfs required to he reguierei 
under Att JII of lS77,‘^{t) AVhen en agricaltunst intends to execute any Inslrn* 
XDfnt required ly exction 17 cf the lodtan llegutration Act. 1877. to be registered 
tinder that Act. lie tball appear btforc the Sub-Registrar witbm whose sub district 
the whole or soma {artion of tbe properly to which the instrument is to relate is 
iitnate and tloSo}>RrgMtr8e tball write the instrument, or cause it to bo written, and 
r qniro It to Ic executed, ard attest It. and, if the cxecnlant is unable to read the 
1‘stroment, caatc it to be fortfacr attested, and otbcrwiic act in accordance with 
the pto-fdnrc pre.eribcd for a "Wlago Registrar by aoctions 87 and 5P of this Act, 
and »l»t\ tttn TtgiiUrtbe Instrument in occordaneo wUhlho pro\Wons of tbo 
Irian Itfgulmticn Act, IS77. 

(2) An lertrutrent to wl leb sab ieetbn (IJapplies slsll net 1* cfTcetoal fnr any 
pnrptse rtfrtrtd to In •«Uon49cf tbeAetlastmenticDcd unless it has been written, 
exeented and iltestrcl in the traensr proeWed in that sub-stcllon. 

m(ici3) JO c. A y.3io 
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Slcond appcil from tlie <}cci'»iOii of T? D Niigail ar. Joint ^^*^8 

First Class Subordinate Judge of Poona, ^^lth appellate powers Baxit 

re\ erring the decree of T. N. Sanjinn, Second Class Subordinate hxiiaxbao 
J udge of HaA eh at Poona 

Suit for a declaration that a certain deed was avalid moitgage 
or charge upon propert} 

The plamtifl alleged that the propertj in suit mos mortgaged 
to him b} defendants 2, 3 and 4 to secure repayment of Ks J,400 
at 10 per cent under a deed dated the 8th September 1893 and 
that Rs 2,SOO were clue to him under the ^aid deed on the date 
of the suit , that in execution of a decree obtained by defendant 1 
the mortgaged properly was attached, that the plaintiff there- 
upon presented an application praying that the attached property 
be soil subject to 1 is mortgage cDcurabronce, but the Couit 
dismis'ed the application on the 17th August 1904, holding that 
the mortgage deed, not haaing been attested by at least two 
witnesses an required by section 59 of the Transferi of Propel ty 
Act (IV of 1SS2), was invalid and loodcctual to create a mortgage 
or a charge Tho plaintiff therefore, brought the present suit 
for a declaration that the mortgage deed effected a valid mort- 
gage or charge upon the property and that he w os entitled to 
hold the properl} as security for the payment of the amount due 
thereunder 

Defendant 1 denied the plaintiff's mortgage or his charge upon 
tl e property and contended, inter alta, that the document relied 
on by the plaintiff was illegal, without consideration invalid ond 
ineffectual 

Defendants 2, 3 and I were absent 

Defendant 6, the execution purchaser who was joined as co- 
defendant after the institution of the suit raised suGsfantiaffy 
the same defence as defendant 1 

The Subordinate Judge found that the mortgage-bond sued on 
was not proved according to law and it could not be used as 
evidence and that it was not effectual to create a valid mortgage 
cf the property described therein, ai d failing to operate as a 
mortgage, it could not be ii'ed ns creating a charge Tho 
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J008 Sulotflinate Judge, therefore, dismissed llic suit olscniug as 

jijsc follows — 

AsJiAWiiAo mortgage cloed (exhibit 81) bos teen written under the provisions oi the 

Dekklian AgiKtaiuns s’ Relief Act. The writer tbcieof (exhibit 30) swears 
that the defendant Govind Rmgnatb signed it for himself and as the Jrnkhljar 
of the defendant Balknahna Rangnath and that the defendant Waman signed 
it himself m hia presence The boi d bears no attestation excepting that of 
the S\ih Registrar The Snb Registrar has been, examined on commission 
(exhibit aO) bnt he simply ndmits the attestation and h s other signatures on 
the hand to bo m hia handwriting But ho was not put a single question 
regarding execution and his evidercc does not prove ovocu^ion Section C8 of 
the EvIdcnM Act provides ' If a doenment ii, required by law to be attested, it 
eball not bo used as evidence until one attesting witness at least has been called 
for the iittrjott ^proitn^ tit execution, i£ there bo an attesting witness alive 
and subject to the process of Iho Court and capable of giving evidence In 
this case tbo document being a mortgage deed is rcqaiieJ by eectien 59 of the 
'J raiisfer of Tfoporty Act to bo attested by at least two witnesses It bi* been 
nlloited by one witocssonlj, ti , the Sub Registrar, but although liis evidence 
1 M been given it has not been given for the putposo rf proviog the execution 
of tho document Consequently under section CS of the Evidence Art, the 
document cannot be u^cd as ovidenco of the mortgage transaction which can bo 
effected by an attested document only I cannot therefore bold the execution 
of tbo document as a mortg gc bond proved 
Even 1 elding it proved Ifndtlialthe deed having been passed after tho 
Transfer of Prop rty Act w« extended to tbis Presidency, is invalid and ineffcc 
tual to crevto a mortgigc not having been attested by at least two witnesses as 
rcfiuitvd by rcdion 69 of the Transfer of Property Act. The learned pleader for 
tbo plnintiffcontcuds that tho deed was executed under section 63 A of the Bckkbau 
Agricalturlsts Relief Act which requma the doenment to he attested by tho 
registrar alone which h-is leen done lo this case that it is only wlcn tio 
osoculaiit !i unable to read tho {nstroment that tins acction requires the docu 
ment to be further attested and that in this cuo the executants knew to read 
and WT tc and w further Btlestation was unnecessary I think the argument 
is not correct. Bovond doubt the document has been propcrlr executed In 
aeconlaree with the prousions ®f tbo section 63A of tl e Bckkban AgricuUnnsts 
lUl ef Act let lie question h whc*hcr that is siiQicicnt to effect a valid 
mortgage Section C3t of tbo Dokkian Agricnltur sts’ Relief Act does not 
provide how a transfer of property, such as ruortgige can bo effected Tliat in 
proTide.1 by section 69 of Uio Transfer of Property Act. The above section of 
lie Uekkhin Agriculturists Pcllcf Act limply preterites Ro mode in which 
documents by sgncultur sts should be executed. That mode applies lo nil 
doreiTfEti to le eiMlci hy cgneulturists whether required by liw to to 
ittrsiol cr net. To ensure the genuScencii of a docuniert and to further pii* 
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renl any fraud being comnutted agamafc an agncnUnnst, it requires all doou 1308 

meats to be executed by egriculfurists rrhetber required I v law to be attested or 

not to be atteatel by tbc bub Registrar and where the eieoutant is illiterate to c 

bo farther attested by other persons It does not many way affect the requisites LiSstAyRio 

prescribed by section 69 of the Transfer of Property Act for effeotingavalidmort 

gaga A ralid mortgage for Rs 100 andupwards couldonlybe effected uadertha 

ebore section by a registered instrument signed by the mortgagor and attested 

by at least two witnesses Where the mortgagor is an agn ultiinat the further 

precautions laid down in section G3A of the Sekkhan Agricultur sts Relief Act 

have to be followed and the document has to ba written by or under the 

superiDteudeDce of the Snh Registrar and to be attested by him That does uot 

do away with the necessity of two attestations required by section 59 of the 

Transfer of Pr perty Act to effect the mor^ge itself I therefore find that the 

document relied on by the plaintiff is mvalid and ineffectnal to create a valid 

mortgage , nor can the failure to comply with the provision for attestation 

contained in section 69 of the Transfer of Properly Act convert a mortgage 

transaction into a charge (sea Narayan Dabajt v Lal$Jiinandai 7 Bombay Law 

r‘‘portor, p QS4) TI 0 plaintiff a suit must tberefoia be dismissed 

Oq appeal by the plaintiff the Subordinate Judge’s decree was 
^c^craed and the suit was alioircd on the following grounds — 

The lower Conct thinks that the mor^ge deed (exhibit 91) is a docnmoilt 
wh ch u required by law to be attested (section 59 of tl o Tiansforof Property 
Act) 'ind that theieforo it cannot be used as evidence until one nltcslii g witness 
at least 1 as been called foi the purpose of proving ils cxeculioa (section CS of 
the ideiice Act) Tie writer of the deed (cxI ibit 90) was collo 1 ns a witi css 
for the purpose of pioring its execution and has deposed to its exocut on by tl o 
obi gois The only question is wlietbei he can bo treated as an attesting 
witness. ' TI e evidence of the writer of fbo deed wl o has signed h s name, 
though not explicitly as an attesting witness on tho margin and lias boon pro 
sent when the deed was executed is admissible under this sectiou (section 59) 
of the Transfei of Property Actj as of an attesting witness (Goui a Transfer 
of Propcity Ac^ second edition vol II, p 5C5) Tl is temark is based upon 
Eadl i Kiten v Faith A/i I L R 20 All 632 and othei cases given m tl o 
footnote No. G on page G05 In the piesent case tho writer has b gned his narao 
on the deed and according (o b s evide co ho was present when tho deed was 
executed. His evidence is theieforo adn issiblo as of an attesting witness an I 
the p ovisions of section G8 of tl e rvidence Act are sufTo cntly compbed with. 

In the next place it is possible to treat the evidenoc of the Sub Re utrar 
(exhibit 39) as proaing execution. He ant son oath oa reading the enlorsA. 
ment on Iho mortgage bon 1 (cxhib t SI) that It was stored accordirg to Uw 
piovisions of the Dekkhau Agrioultonsts Relief Act Section e3A cf ila A/ 1 
requires him to attest a document like tho mortgage deed (exhii. t 21) acl Le 



43 


THU IKMAN IilW RBPOETS. [VOL, XXXIII. 

100«. tas liJilKor ndiniU''d on oatli bu five signatures ou the document The first 
— ' cudonemcnt at the foot of ths document, which is signed by him in hw offioial 
capacity, shows tl at he saw the executants sign the document Thoegh no 
UixUiSttio quesWon waa ftshed, tn the tact ol execution hy the ohligota, 

the effect of hiseiidcneo m my opinion, u that he provos creoution hy the 
oUi"Or* Eien Msaromgthat that is not its effect, the document IB, I thmh, 
ludider tly pro' ed bj the evidenco of tbo writer (exhibit 30), which can be treated 
as the c\ idcrco of an attesting witness for the pnrposes of section G8 of tho 
Evidence Act 

Defeudant 5 prefcircil a second appeal. 

D. A Khare, for the appellant (defendant 5). 

G S Rao, foi icspondent 1 (plaintiff) 

iV .1/ J^atiarcUan for rc6,pondent 2 (defendant 1) 

Scott, C. J — ^The deed upon nlucU tlio plaintiff relies being a 
TOQrtgago deed to secure icpayment of Rs 1,400 must, in oider 
to be en'cclivc, be attested bj two witnesses (see section 59 of Iho 
Transfer of Rroperty Act), A’lsuming that wo may take tho 
signature of tho Sub Registrar who was bound to attest under 
live ptoMiions of section 60A of the DeUkhan Agncultunsia' 
Relief Act as that of an attesting witness, there is no ono else 
whose name appears on the document who purports to sign as an 
attesting n Uncss But it is nigucd thut the writer of the deed 
s\ho, in concluding tho writing of thebodj of the document, 
slates that it js wntlcn Ij him, can be treated as an attesting 
w itncss It was not suggested m the fust Court that he could 
be regarded m this light, but the appellate Court teljmgupon 
a pas age m GoUr’a Ttausfet of Dcoperty Act and upon the easo 
of Railha Aia?ien \, Fateh Alt 2tam'^\ has held that liis CMdcnco 
was ndiiii'ssiblc as that of an attesting witness and that the 
pros isions of section C8 of tho Evidence Act had been sufficiently 
complied wUh, Me cannot gather from the report in Jiaitha 
Ktihe I V . Faieh Jit Ram » m what manner or place tho senbe in 
t! at ca'-c affixed his name to tho deed, wc arc however of 
oj mton tliat tlic name of the writer in the case now before us 
cannot bo hcl I to be an atlcslalion. It occurs before Uic names 
of the executing parties and forms part of the b d% of tl e 
document. In Jhrilelt Sjii/»5ury^’i I/ird Campbell snul 
) £3 AVLCa . to (Ull) 10 C.i l-.cio At 1 417 
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What IS the raeaninj of an attesting witness to a deed ? Whj 
it IS a witness who has seen the deed executed, and who signs it r7^ 
as a witness ' This, 'u o think, is the meaning ot attesting wit- 

^ ' *^0 •XAS^iAM 

ness in section 6S of the E\idcnc" Act and uc therefore hold 
that the writer in the circumstances of this case cannot be treated 
as an attesting ^Mtness. 

It has, howc\er, been argued that the Dekkhan Agriculturists’ 

Relief Act is a special enactment which not affected bj the 
Transfer of Property Act and that the latter Act has no appli 
cation to this case. The answei to this argument is given by 
the Subordinate Judge m the original Court He $15 s ‘ Beyond 
doubt the document has been properly eseeuted in accordance 
with the prov isions of section 63A of the Dckkhaii Agriculturists 
Belief Act, but the question is whether that is sufScient to effect 
a valid mortgage. Section C3A of the Dekkhan Agriculturists’ 

Belief Act does not provide how a transfer of property such as a 
mortgage can be effected That is provided by section 69 of the 
Iransfer of Properly Act The above section cf the Dekkhan 
Agriculturists’ Relief Act simply prescribes the moiie m which 
documents by agncuUurMs should be executed. That mode 
applies to all documents to be executed b> agriculturists whether 
required by the law to bo attested or not It docs not m any 
way affect the requisites prescribed by section 69 of the Transfer 
of Property Act for effecting a valid mortgage.” 

We allow the appeal We set aside the decree and dismiss the 
suit with costs throughout on the plaintiff Separate sets of 
costs between the appellant (defendant No 5) and defendant 
No.l. 

Decree reversed 

G E It 
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APPELLATE CIVIL. 

Before Jfr. Ju*het Batchelor and 2fr JuiUce ChauW 

DlTT^TTArA n’AlTAX TILLIT (owgiml DEKspiMr No 1) Arrzv- 
i^Kt e RUKHilABAI kom PANDUEANG DAMODDB TIL1T7 

(OtIor*AL PLilfTIF?) IlE8POMlS>f* 

tfiJoif— ll'irfoto Aaeinj her hMthand t pfopertjf in her 
7 andt^Tkt properly t^^Jteteni to matnlain her for tome years — Suit for 
d'daration an^/or arrears of tnain^enanee — Premaiure suit 
The plaiotiH. a Hi&dn TPidotT filed a entt to raeover atrean of maintenance 
and to obtain a declaration of her rigbt to maintenance At the time the anit 
bionght ehe wae fonnl to b-* »n pos!<*s$ on of a fond belonging to her 
husband a family estate avhieh sum iras ecffieient to pronde for her maintenance 
for firo ycara at the rate allovad by the lower Court. 

ITeldi that no cause of action liad accrued to the plaintiff. At the da*6 vhen 
t’‘e «Qit WA* brought tho Court was not jd a position to forecast erents or to 
anticipate the position of affaire fiire years later 

Second appeal from the decision of Gulabdas Loldas, Tirst 
Class Sabordmaie Judge, A F> at Thana, reversing the decree 
passed by M H. Wagle, Subordinate Judge at Alibag, 

Suit for a declatation to recot er maintenance and for arrears 
of maintenance. 

The plaintifTa husband Pandorang and his brother Waman 
(father of defendants) formed a jomt family Pandurang died 
in Jfarch 1837 ; and Woman died on the 25th November 1900 
Soen after Pandurong’s death, his vridow RuTdimabai drew 
Rs 937 3 7, which were deposited in her hnsband'a name in the 
Postal Sat mgs Bank. 

The present suit was brought on the 9th Fehruaiy 190i to 
obtain *a declaration that tlio plaintifT was entitled to get from 
the family estate, in the hands of the defendant, maintenance at 
the rale of Rs. 120 a year, and for Its 330 being the amount of 
the arruirs of three years* maintenance 
Tlic defendants contended infer aha that the income of the 
inoncj ah* had withdrawn from the Sn\ mgs Baik wni enough 
to snpport her, and that she was entitled to Rs 6 a month for 
maintenance 
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The Subordinate Judge held that Rs. (5 per month were 
sufBnent for plaintiff’s mainlonance, bat that her suit was pre- 
mature. nis reasons were as follows : — 

“TTic plunliff admits that shs withdrew the Amovst of Its. 937-3 7 fro® 
her hush ind'a account m the Post OfBceSaTingjBink . • Assuming that 

it was the pUintill s husband a property she oannot sue for maiatonauec, so long 
SIS she lus that money in her hand (Ba» JCinlit r Sat Partali, P J. 1890, 
1S3) In her deposition tahen oa commission the plaintiff has stated that 
she paid to her brother Ri 309 as the fooitaff charges for fire years Tie 
<li.position was takt.n in Fehmiry 1905, and tbe suit was filed on the 9tli 
Pebmary 1004 If th' plaintiff liad money to pay the boarding charges for fire 
3 ears, what was the necessity of elai aiogarr^rsof maintenance P If no arrears 
eoald be claimed, and if sbe had money that would last her for some time more, 
she had no cause of a*tion. She does not say that she got the moaoy after the 
institution of tho suit. She has given an account of Iiovshe spent the balance 
of tho money She says that she spont some money for the expenses of this suit, 
yet she has claimed (he cists of the suit If she htl money to spend on the 
init, why did she sot apply tbe same for maiutenanee ^ The other alleged 
expendjtnre u najnstlfiahle She cannot spend her husband’s money m any 
way she plea»es and then ask for maintenance from the family property , or 
rather she cannot claim maintenance while she has bci iinsband a money m her 
handa The suit is therefore brougV without any oansstnnd heuee it ma»t be 
held to be premature ” 

Ofl appeal, the lower appellate Court held that the plaintiff 
should be awarded maintenance at Rs 100 a year, and that 
though she h-id withdrawn R^. 937-3 7 from tbe Savings Bank, 
and that though the present suit was not therefore premature or 
unsustainable, yet the amount together with its interest should 
be taken into consideration and first applied towards the mainte- 
nance expenses of the plaintiffs, and that the balance, If any, 
should be returned to defendant No, 1, The decree passed was 
that the plaintiff was declared entitled to a maintenance allow- 
ance of Rs. 8-5-4 a month, that her claim for arrears bo dismissed, 
and that she should pay Rs. 184 to defendant No. 1 and in 
default should not be allowed to recover her monthly allowance 
till the 9th January 1909 

The defendant No. 1 appealed to the High Court. 

A’, r. Gokhale, for tbe appellant. 

P, P. Khare, for the respondent. ’ 
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7 '>o'» B ITCHELOH, J. — ^Thi3 was a fcwt for maintenance biought bj' 

^ u Hindu ^\ldow. The Judge of first instance dismissed the suit 
* on this among other grounds that it was premature. The learned 

Judge in the Court ol Appeal differing from that view allowed 
the suit and gai e the plaintiff a decree for maintenance at the 
rate of Rs 100 a yeai. 

The only question raised m this appeal is whether the cause of 
action had aecLued to the plaintiff when this suit was filed m 
Pehruarj 190i At that time the findings of the Court show 
that the plaintiff was in possession of a fund liclongmg to her 
husband’s family estate, which fund, w as sufficient to pro\ ide for 
her maintenance for five years at the rate allosved by the lower 
Court And in this state of the facts, we are of opinion that no 
causa of action had accrued to tho plaintiff. In 1904 the Court 
was not m a position to forecast eients or to anticipate tho 
position of affaus five years later In other words it was 
not in n position to moko a dccieo foi maintenance , and no 
liabiUtj to provide maintcnanco could m the then existing 
circumstances attach to tho appellant. 

It IS urged that the Court might ha^o made a mere declara- 
tory decree affirming the plaintiff’s abstract right to mamfceaanco 
But assuming that such an abstract prajer was competent, it 
was not a prayer put forward by the plaintiff, her prayer was 
for iiiamtenancc at tho rale o! Rs 120 a j car. We think, there- 
fore, that tho Subordinate Judge of first instance was right in 
the new which ho took upon this point and we must reverse 
the decree Under appeal and dismiss tho suit with costs thiough- 
out. 

Wc may add that Mr. Khate has attempted to enlist our 
s}mpathymfa> our of his client. But upon that point wo need 
only saj that whateser the sympathies of the Court maybe 
worth, they do not range themselves on tho side of the plaintiff. 

JDceree reverted. 
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Acts X of 1841 and XI of 1850 (Hogistration of « 

Ist Decomber 1893 (\7itli foot notes brousnt 
1901) , „ 

Act XX of 1847 (Copyright), os modinod up to Isl Dt 


to 



&.ct XVIII of 1850 (Judicial Officers’ Protection) -with foot notes la Op {la ) 
Act XIX of 1850 (Apprentices), aa modified up to 1st May, 1905 Si Op (U) 

Act XXXIV of 1850 (State Prisoners), as modified up to SOtli April, 

1903 -* 

Act VIII of 1851 (Tolls on Eottds and Bridges), as modified up to Ist June, 
1897 . 2i Cp (In.) 

Act XII of 1855 (Legal Hopreaentatives Suits), aa modified up to Ist November, 

1904 • (1'^^ 

Act XIII of 1855 (Fatal Aecidenta), as modified up to 1st December, 

1903 •• ■ 2a (la) 

Act XXVIII of 1856 (Usury Laws Bopeal), as modified up to Ist December, 
1903 • la Cr (!■’ ' 

Act XX of 1856 (Police ChauKidars), as modified up to 1st November, 
1903 7a (U ) 

Act IV of 1857 (Tobacco, Bombay Town), asmollflcd up to 1st August, 
1895 ^ 3a ''p (li) 

Act XXIX of 1857 (Land Customs, Bombay), as modified up to Ist December, 
1895 . • 4a (la) 

Act III of 1858 (State Prisoners), ns modified up to Ist August, 1897 2i (la) 
Act XXXIV of 1868 [Lunacy (Supremo Courts)], ns modified up to 30th 
April, 1903 ^ ^ 4i3p(la) 

Act •yyX v of 18S8 [Lunacy (Dis’nci Courts)], as modified up to 30ih April, 
1903 2i 3p (la) 

Act XXXVI of 1858 (Lunatic Asylums), ns modified up to Slst May, 
1902 , 6v (la) 

Act I of 1858 (Merchant Shipping), us modified up to 30th Juno, 1005 13a (20 
Act XI of 1859 (Bengal Land Eovonuo Sales), as modified up to Ist August, 
1906 , T, 4a (la) 

Act XIII of 1859 (Workman’s Breach of Contract) as affected by Act XVI 
of 1874 , j , l’' 6) (la) 

Aot IX of 1860 [Employers and Workmen (Disputes)], as modified up to Ist 
December, 1004 . „ . . la 6p (la) 

Aot XXI of 1880 (Societies Rogistration), os modified up to ist Dooombor, 
1004 21. Op (i») 

Aot XLV of 1860 (Indian Penal Code), as modified up to 1st April, 1903, 
with an Indes 1 1 2 s [aa ) 

Act Vofl861 (Police), as modified up to 7th March, 1903 "a Cp (la. On) 

Act XVI of 1881 (Stage carnages), as modified up to Ist Pobrusry, 

1898 Cp (la) 

Aot XXIII of 1883 (Claims to Wastelands), as modified uo to Ist Do''ombor, 
1896 _ • . 41.DP (la) 


mu4 


, 1 2 (3a ) 

4-1 Cp (la ) 
Ca (la) 

• 7a. ( la. 

-lecember, 

1804 1(3^ 1 

Act V of 1873 (Government Savings Bank), as modified up to Ist April 
1903 gp (la*) 

Act X of 1873 (Oaths), as modified up to 1st February, 1903 8a op (i»,) 

Aot II of 1874 (Administrator General) asmoditiod up to 1st Jnlv ISBO. 
with a I st of Nat VO ‘’titw » icludi^ w itl i » tl o licsdcic s oJ B ngal Mod aa a d Botnbiv, 
reap’d rely, for tho pnrpoaes of the Act i 

Act IX of 1874 (European Vagrancy), ns modified up to ist Doeomber, 
*901 Cl 6i (la) 

Aot yiV of 1874 (Scheduled Districts), as modified up to Ist October 

. - ■!> ( 1.1 



Act XVII of 1878 (Fctios) as modified up to 1st June 1902 61 (la 6p) 

Act XVII of IS^o (DokklsQ Agric^turists Boliof) ns modified up to 1st 
Mflreli,1805 lOi (2 ) 

Act XVIII of 1079 (Legal Practitioners) as modified up to let May, 
1S96 "a ep (la) 

Act VII of 1880 (Merchant Shipping) ns modified up to 15th October 
1891 lOi (21.) 

Act V of 1881 (Probate and Administration) ns modified up to Ist July, 
1690 12i (2a) 

Act XV of 1881 (Tnctonca) as modiflodup tolst Pocembor 1904 6a Gp (H Gp.) 
Act XXVI of 1881 (Nobotiablo Instruments) as mod fled up to 1st August, 
1807 lOa (la) 

Act XVIII of 1881 (Central Provinces l<nnd revenue) as modified up to 1st 
Mnreb 1905 fip 1 S f2a,) 

Act II of 1882 (Ti lists) as mod tied up to Is Juno IDO"! lOi (la) 

Act IV of 1882 (Transfer of Property) ns modified up to 1st December 
1005 15 (“’a) 

Act V of 1882 (Indian Easements) as amended by tho Repealing and Amend 
ingAct 1891 (XII of 1801) Sa.(la) 

Act VI of 1882 (Companies), ns modified up to 1st August, 1906 Re llOi (a.) 
Act XII of 1862 (Salt) as modified up to Ist December 1800 6i(la) 

Act XIV of 1882 (Code of Civil Procedure) os modified up to Ist December, 
1899 Ra3(6a; 

Act XV of 1882 (Presidency Small Cause Court), as modified up to 1st Juno, 
1906 lOi <2a) 

Act V of 1883 (Indian Merchant Shipping), aamodifleduptolstDecember, 

1004 a (la) 
Act VIII of 1883 (Little Cocos andPreparia Island) as modified up to Ist 

October, 1902 la 8p (la) 

Act XIX of 1883 (Land Improvement Loans), os modified up to Ist September, 
1906 S\ 6r (la.) 

, -.V- • - - ^ 12a (Ojj 

)1 Oi (23) 

0i (la) 

February, 

100 J Si 111) 

Act XVIIl of 1884 (Punjab Courts) as modified up to Ist December 1609 a (la) 

Act XIII of 1885 (Indian. Telegraph) as modified up to let March, 

1005 61 (la ) 

Act II of 1886 (Income tag) as modified up to let April 1903 Si (la 6p) 

Aot VI of 1886 (Births Deaths and Marriages Bogiotration), as modified up to 

1st Juno 1801 (<1 ilii-) 

- “ “ Pa ("0.) 

\ *>1 fip da.) 

904 la Pj. (la) 

1 8t December 

00 C-i (la.) 

Act XIV ofl887 (Indian Marino) os modified up to 15th February, 1800 8v(la) 
Act V of 1888 (Inventions and Designs) ns modified up to 1st July, 
1003 (21* 

Act 1 of 1889 (Metal Tokens), ns modified up to Ist April, 1904 la Op Oa.) 

Act VII of 1889 (Succession Ccrtiflcatoe), as modified up to 1st December, 
1003 

Ijs. 

% "a. (la.) 

\ 3a (la.) 

, 1005, ivith 

an Index To 1 " (Sa.) 

Act X of 1800 (Press and Registration of Books) ns modified up to 1st Decem- 
ber 1003 "a- n- (la) 

nng the Schedules as 
• 12a. (la. Cp.) 

■ adh Courts Act (1801) 

la 1^(la,) 
"vfla) 

1906 "a- 

■ Burma LaTvs Act, 

“a. Cp. (la. ep.) 
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Act IS of 1897 (Provident Pttnds), es modiflcd up to 1st April, looi I» 9) (J’ > 
Act V of 1898 (Code of CriminEl Procedure), as modiflcd up to Ist April, 
1903 m 310 ( 

Act VIII of 1890 (Potroleumi, as roodilled uP to 1st Docomber, 1904 
Act SIX of 1800 [Ourronoy Conversion (Army)], as nmonded by Act VII of 
1000 IV !,(:.) 

Aot ' - ' ' -"-v OsCr a«) 


Act 

Hog 


1D04 Cl cr ao 
modified up to 
Cl Op (In ) 


KogulationVofl873 [Bengal (Eastorn) Frontier], Rsmodiftod up to 1st July* 
1903 la. Op (la) 

Regulation III of 1870 (Andaman and Nicobar Islonds), ns modified up to 
Ist February, 1807 j Ca.Cp(la.) 

Regulation I of 3880 (Assam Land and ncronue), aa modified up to Ist June, 
1804 » 13i(Ca) 

Regulation VI Of 1880 (Aimer Rural Boards), ns modified up to Ist February. 

1897 t Ca Gp (la ) 

Regulation XIV of 1887 (Upper Burma VUlagos), ns modified up to 1st April, 
1891 Cl (la.) 


Regulation V of 1893 (Sonthal Parsnnos Justice), as modified up to let October, 
1899 •iiep(U) 

Regulatvon 1 of 189S (Kaabiu Hill *rtib<i«), as modifiod up to 1st April, 
1902 . Gada) 


III — Acts and Reflations of the Governor General of India 
in Council as ongiually passed 

Acts (unrepealod) of tho Govei nor General of India in Council from 1664 to 1008 
Regulations made under the Statuto 33 Vict , Cap 3, from No II of 1875 to 
1008 6 to Stitclicd 

[Tlie abOTO may be obt4ii)ed a ptraUly T1 e pr ec i» rote 1 on cacli ] 

IV.— Translations of Acts and Regulations of the Governor General 
of India in Council 


ActsX of 1841 and XI of 1850 (Registration of Ships), as modified up to Ist 
December. 1803 vfith foot notes brought down to 1st December, 

1901 In Urdu a Co (la.) 

Act XX of 1847 (Copyright), as modified up to let May, 1808 in Urdu la Bp (la ) 
Di O Inlsagri la 3p (la) 

Aot XVIII of 1850 (Judici"! Ollioors’ Protection) with foot notes In Urdu 

Gp (la) 

Ditto In ^aKr Cp (la) 

Act XXXIV of 1860 (State Prisoners), as modified up to 30th April 

1903 In Urdu'ep (la) 

Ditto InNagu 6] (la) 

Act XXX of 1862 (Naturalization), as modified up to 1st December, 

1002 In Urdu Cl (la) 

Ditto InlvsgTi Ci (la) 

Act XII Of 1855 (Legal Representatives’ Suits), as modified up to 1st 

November, 1804 In Urdu 3p (la ) 

Ditto la 3p (la) 

Act XIZI of 1855 (Fatal Accidents), as modified up to let December, 

1093 In Urdu Cp (la) 

Act XX of 1856, as modified°up to IstNovembor, 1003 inUrd^Aa c{ (U) 
Act XXXIV of 1858 [Lunacy (Supremo Courts)], as modified up to" 30th^* ^ 

April, 1903 . . InDidula(la) 

Act XXXV of 1868 [Lunacy (District Courts)], as modified upto 30th 

April, 1003 1,1 Urdu, la ((a.) 

(Dubatio^Asylums), as modiflcd up to 31st M*ay, 

* ... In Urdu la Cp (la) 
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Act XIII of 1850 (Workmfln’s Breicli of Contrnct), as aflccted by 

Act XVI of 1874 Ii Sp fli) 

Ditto In N T 3p (la ) 

Act IX of ISGO [Employers and "Wcrkmcn (Disputes)] os modified 
up to 1st December, 1004 In Urdu 3p (la) 

Ditto Il^ng^ 3p iZa.) 

ActXIfVof 1880 (Penal Code), as modified up to Ist April 1003 

In Ui i Pc 1 5 (o») 
Ditto I d 1 5 (di) 

1 1 Ur 1 2i Op (la ) 
Ii ^a2l Jp. (la I 

Act XVI of 1891 (Stago comages), os modified up to Ist February, 

1808 In Urdu la 3p (la) 

Ditto In Nipn H 3p (la) 

Act III of 1804 (Porcisnora) as modified up to 1st September, 1008 

lu Urdu la (la) 

Ditto lu l»o"T la dft ) 

Act VI of 1884 (Wbipping), as modified up to ISb April, 1000 Ii bidu u ep (la.) 

Ditto In Nngii la Cp (la) 

Act III Of 1885 (Carriersi, as modified up to Slat Hay 1003 It Urdu Op (la.) 

Ditto It X*gn Op (la) 

Act III of 1887 (Gambling), ns modified up to 1st December, 

1808 Inbsgi 2 j da) 

Act V of 1880 (Indian Articles of War), as modified up to 1st January, 1895 
In Ln,.! il Urdu and Bound Ii3 (at) 

Ditto U lound Rg 2 8 (6aJ 

Act VII of 1870 (Court foes), as modified up to Ist December, 

1888 In Uidu Si 3p (2a 6p) 

Ditto as modified up to lat October, 1600 in Sagri Si Op (la) 
Act I of 1871 (Cattle trespass), as modified up to Ist December 

1803 In 1 rd I la (la ] 

Ditto InXam la Op (la 

Act XXIII Of 1871 (Pensions) 1 1 Urdu. Op (la ) 

Ditto bi n di Op (la ) 

Act I of 1872 (Evidence), as modified up to let May, 1908 In Urdu 8a ("a) 
Ditto I^^agn 8a (2a) 

Act IV of 1872 (Fumab Laws), as modified up to lot November, 

1904 I Urtu 2i Cp (la 6j ) 

Act IX of 1672 (Contract), as modified up to Ist September, 

1899 In Urdu Oi Op (3a) 

Ditto In bn u Pa Cp (Sa) 

Act XV of 1872 (Christian Marriage), as modified up to 1st April 

1801 In U (In 4i. (.».) 

Ditto In 4i. (5,1) 

Act V of 1873 (Government Savings Bank), as modified up to 1st 

April, 10 03 In I rt . sp (la) 

Ditto In 'I I {!») 

Act VIII of 1873 (Northern India Canal and Drainage), as modified up to 

15th July, 1800 InUrdj 3 j Sp (la.) 

Ditto 3i 3p (la) 

AclXof 1873 (Oaths), as modified up to let February 1003 iv Urdu, oj (lU 

Ditto liNvr 11 .( 1 *) 

Act IX of 1875 (Majority), 08 modified up to lat May, 1008 IiUrdo Sj (l») 

Ditto 3p (U) 

Act I of 1877 (Spociflc Bohof) as modified up to Ist February, 

1904 1“ Urdu li Gj (Ja C ) 

Ditto Iu3p(ls.6i) 

Act HI of 1877 (Registration), as modified up to 1st December, 

1896 InLrdn la. 3| (2i ) 

Ditto In Nipn -la («v) 

Act I of 187G (Opium), as modified up to 1st December, 1896 In^ar i».Cp{l*.t 
Act VII of 1878 (Forests), os modified up to Ist December, 1003 In Lrda 4*. (la. 6p.) 

Ditto In>i"n 3i np (la-Cj ) 

Act XI Of 1878 (Arms), as modified up to iBl May, 1004 I Urdu 2, a*) 

Ditto ln^l'r Si. (la.) 

Act XVII of 1878 (Northern India Femes), as modified up to 1st June, 

1902 1 1 lrda Si (li.) 

Ditto lu (li.) 




Act IV of 183S (Iniittn Bosorvo Forces), as modified up to 1st March, 

1803 IuUrdu3p(la) 

. Ditto (C8 passed) III hagri 3p (la) 

Act V of 1888 (Inventions and Designs) . In Urdu 2a 3p (la) 

Act VI of 1888 (Debtors) . . InUrdnCpda) 

Ditto In '•a?ri 6p (la) 

Act VII of 1888 (Civil Procedure Amendment) . In Urdu la 9p, (la ) 

Ditto Iu^agu la Dp (la) 

Act I of 1880 (Metal Tokens)^as modified up to Ist April, 1004 In Urdu Qp (la.) 

Ditto InNagnOi (la) 

Act II of 1880 (Measures of Length) . Inlfrda 3p (la) 

Ditto. Ia^agu 3p (la) 

Act IV of 1680 (Merchandise Marks), as modified up to Ist February, 

1004 111 Urdu, la Dp (la) 

Ditto luhagr. 2i (la) 

ActVIofl880 (Probate and Administration) In Urdu Cp (la) 

Ditto InKagn 6p (la) 

Act X of 1880 (Ports), as modified up tolat Juno, 1804 In Urdu 5». (2a.) 

Act XIII of 1889 (Cantonments), as modified up to 1st March, 

1895 . — In ^ag^l 3a (la Op) 

Act XV 


Act XX of 1883 (Lunatic Asylums Amendment) . . in Urdu 3 

Act I of 1890 (Revenue Recovery) In Urdu £ 

Act II of 1890 (Amending Acta XVII of 1884, X of 1885, II of 1874 


and V of 1881) 


In Urdu 8 
In Uidu 6 
In Uidu 6 
Uidn 2t Sp { 
05 III Urdu E 
In hasn i 
1 1 Urdu 8 
In Urdu S 
lu Urdu 3 
In Irdu 8 
li Urlu 1 
In Urdu i 
In Urdu £ 
In Urdu e 


Ditto lu ^agrl 6 

Act II of 1892 (Christian Marriage Validation) i“ nlu 3) 

Act IV of 1892 (Bengal Court of Wards Amoodment) Intrdu 

Act VI of 1892 (Limitation Act ond CiVil Proooduro Code 

• . In Urdu 3 

A In Urdu 3| 

A It* Urdu 2i 3p |1 

ojinw. In ^ag^l la. Cp 11 

Act III of 1804 (Criminal Procedure and Penal Codes Amend- 

mont) ;« I 

Act V Of 1894 (Civil procedure Cod© Amendment) inUrju 3 

Ditto hi Na-n J 

Aft VIII of 1894 (Parin') as modified up to lat October 10D3 in Urdu. i 

Ditto luNanSaC 

Act IX Of 1804 (Prisons) . lnUrdala.3 

Ditto In 2a 3 

Act VII of 1805 (Civil Procedure Cod© and Punjab Lows Act 


■^morandum of Association) 


Act VI of 1800 (Indian Penal Code Amendment) 



ActVIIIoflSOS (Inland Bonded 'Wareboasos) . . 

Act XII of 189Q (Excise) asmodifledtiptolst August, 1005 
Act I of 1807 (Act XXXVII of 1850 Amondroont) 

Ditto . . 

Act II of 1807 (Criminal Tribes Act Amendment) 

Act III of 1807 (Epidemic Diseases) 

Ditto 

Act IV of 1807 (risheries) 

Ditto 

Act VI of 1807 (Negotiable Instruments Act Amendment) 
Ditto 

4.et VII of 1807 (Indian Emigration Act Amendment) 

Ditto 

let VIII of 1897 (Reformatory Scbools) 

Ditto 


la Urdu 3p (!»•) 
l^^a^rl.3p (W 
'’a 3i (la) 

I Urdu 3r (la) 
In ^a'^l 3p (la ) 
In Urdu 3p.(la) 
luUrdn 3i {!*•) 
In>>a~ri. Sp. (la-1 
In Urdu 3p (1* ) 
lolva^i Sp (la-l 
In Urdu. 3p (la) 
In "Na-m $[ (1*-) 
In Urdu 3i>. (la-) 
In '’i (la-) 
In Urdu 3p d* 1 
Cp (la.) 


&.ct IX of 1807 (Provident Funds), as modified up to lat April, 

1003 • 1« Urdu op (11 ) 

Ditto In Nnjri Dp (lil 

fl-ct X of 1807 (General Clauses) In Urdu la (la) 

Ditto In Ns -Ti la (la) 

Act XII of 1807 (Local Authorities Emergency Loans) In L rdu 3r (la ) 

Ditto InNa-ri 3] (la) 

ActXV of 1807 (Cantonments) Inlidu 3[> (la) 

Act I of 1893 [Stage carnages Act (1861) Amendment) in Urdu sj (la-) 

Ditto InNo^ri 3i (la.) 

Act III Of 1898 (Lepers) InUrlu-Oi (la.) 

Ditto In Na?Ti Cj (la) 

Act IV of 1898 (Indian Penal Code Amendment) In Urdu 3r (la I 

Act V of 1888 (Code of Criminal Procedure), ns modified up to 

let April, 1900 In Urdu It 1 1 (Sa.) 

Ditto InHiidi It< 10(S3) 

AotVIofie98 (Post Office) In Urdu 2» (la.) 

Ditto In ^a"Ti 2*. (U ) 

AotIXof 1896 (Live stock Importation) In Urdu 3i (la) 

, Ditto IiiNa-’n sp (la) 

Act X of 1803 (Indian Insolvency Rules) lulrdu 3i (la) 

Actl 011899 [Indian Hanne Act (1887) Amendment) In Urdu Gi (la) 

Ditto InNa-rj 6] (la) 

Act II of 1809 (Stamp) as modified up to Olst August, lOOS In Urdu "a Cp (in Op) 
Ditto l>Nogr "a Cp (la Cp 1 

Act III oflOOO (Prisoners) as modified up to Ist Mnrob, 1905 In Urdu 2» 3p (la) 
_ Ditto In>a'»n 2a 8p (la) 

Act IV Of 1800 (Government Buildings) In Urdu 3p {h ’ 

Ditto " - - 

Act VII of 1899 [Indian Steam vessels Act (1884) Amendment) 

Ditto 

Act of 1800 (Petroleum) 


Ditto 

Act IX of 1890 (Arbitration) 

Ditto 

Act XI of 1809 (Court fees Amendment) 

Ditto 

Act XII oflSOO (Currency Notes Forgery) 

Ditto 

Act XTV of 1899 (Tariff Amendment) 

Act XVII Qfl899^(Indinn:^6i8trauou Amendment) 

Act XVIII of 189 9 (Land Improvement Loans Amendment) 
Ditto 

Act XX of 1899 (Presidency Banks) 

Ditto 

Act XXI of 1809 (Central Provinces Tenancy Amendment) 
Ditto 

Act XXIV of 18 99 (Central Provinces Court of Wards) 
Ditto 

Act I ofloOO (Indian Articles of War Amendment) 

Ditto 

Act IV of 1900 [Indian Companies (Branch Reg s^ers^] 

^ Ditto 

8 


In >a''ri 3p (la ) 
InUidu 3p (Is) 
lulNssri 3P (la) 
In Urdu Op (la ) 
In Ni-’n Op (la ) 
In Urdu Op (la j 
In Jia-r Op (la ) 
lu Urdu 'ip (1 V ) 
In >a"’n 6p Ha ) 
In Urdu Sp (I-i ) 
Inlsopri 3p (1.) 
In Irdu Sp (l») 
lu ^a„^ 3p (U) 
1 1 Uldu Sp (la ) 
In Iva ri 3l la.) 
In Urdu Sp (la) 
Inl»a-n3i Ha.) 
In Urdu 3l (la ) 
I^^a■>^ 3p (la) 
In Urdu. 3l (la) 
InNagtuSp (la) 
In Urdu 1 b 3p (ii.) 
in bap 1 b 3p (la ) 
In Urdu 3p (la) 
Iiba-n Ip tlai 
In Urdu 3p (la ) 
InNa°Ti 3p (la ) 



AetlXofl0OO(Ancrdmcnt ofCoart-fccs Act, 1870) 

, . Ditto. 

Aetr. ofiooo (CcTimn) ^ ... « 

. . r’i'to 

Act II of Ipol tirjtian ToIIb (Artny)! 

. ... Duto. 

ActlUonooJ (IncllnnDorts) ... 

Act \ of 1001 Clndlan I'orcRi (AmcndmcnOJ 
. DU\c. 

Act vl cf lool (A«pam Labour nod Dmlerntioo) 

, , Ditto. 

Ac: vlt of IPOl (A'oifvo Chrfsifao Administration ofSatatos). 

AciVniofloOKMioea) 

< Ditto 

Act IX of 1001 

^ Ditto 

ActXofiool .. .w ... — 

. DUto. 

Act II of 1002 tCnnionmcnts (Cooso-Accommodstion)) .. 

< -r. Ditto- 

Act IV of 1002 flndlan TfOmwayB) .. 

Ditto 

Act V ofi0O2 (AdmiBlstratora general and ofDcifll Trustees) 
. Ditto 

Act VIi of 1002 [Dnltod Prot Ibcob (Dosigoatlon)] 

Act Vin of 1002 (Indian TarilD 

. Ditto. 

Actll of 1003 [Indian Post Ofilec (Amondment)] - 

ActllloflOOl (Electricity) 

. ^ Ditto 

Act V of 1003 (Porta) 

, ^ Ditto 

Act VII of 1003 (Works Of Dofooco) 

Ditto 

Act VIII of lOOJ (Probate and Admioiatration) 

. Ditto 

Act IX of 1903 (Tea Co89) 

. Ditto 

Act X of 1003 (Victoria Memorial) 

. Ditto 

Act XIII of 1903 (Iiepors) 

Ditto. 

Act XIV of 1003 (Indian Foreign Qlarriogos) .. 

Ditto. 


In Urdu. 3p (la.) 
Iji>a5m 8p (la) 
In Urdu {)p (1# ) 
Inhaffn. 9p Qs) 
In Urdu Op {la) 
In^ftSn.0p (Is) 
In Urdu. 3p (la ) 
In Urdu 3p (la.) 
ln>aqTi 3p (la.) 
In Urdu Sa (2a ) 
In ^a5r^ 6a (2a) 
In Urdu 5p (la) 
Xn>'asn 3p (la) 
In Urdu la (la ) 
ln>aSTi la. (la) 
In Urdu 3p (la.) 
In hagri 8p (la ) 
In brdn Sp (la) 
In >ap-i 8p (la) 
In Urdu la (la) 
InKacn la (laj 
In Urda Sp (la.) 
In >agn 3p (la ) 
In Urdu Sp (1ft) 
^n^05Tl Sp (la) 
.. Ill Urdu 3p (la) 

. . In Urdu Sp (la) 

In>ft8n 5p fla) 
lu Urdu Sp (la) 
In>»gn 3p (laj 
In Urdu 2i Sp (Ib Gp) 
la Kaen 2a Gp (la 6p] 
In Urdu 8p (U ) 2 1 ( Gp ) 
InNagri Sp (la) 
InUrda la 3p (la) 
IiiSagn la 8p (laj 
In Urdu 8p (la ) 
In NiiRn 3p (la) 
In Urdu Sp (la) 
la Kajrn Sp (laj 
InUidu Sp (la) 
In haRW 8p (la) 

. In Urdu Sp (la) 
In^as:rl Sp (la) 
In Urdu Ip (la ) 
In >agri Ip (la t 


Act XV of 1003 (Sxtradttion). as modidod up to Ist Docomber, 

1604 .. . in Uidu la 8p (la) 

Ditto III ipri la Gp (la) 

Act 1 Of 1904 (Poisons) . - . In Unlu Gp. 'la.) 

Ditto IiiAngri Gp (Js ) 

A.CtZIIof£ffC-t (ZiO^Si A.aCit<Trfit^Z:,<Taa/ .. /n d'r. I'.’a;/ 

Ditto In^l;.ri 3 m (In) 

Act IV of 1904 tNortb-Wost Bordor Military Police) la Ur-ln '>n (la.) 

Act VI of 1004 [Transfer of Property 'Amendmont)) .. In Urdu ij (Ia( 

Ditto In ^a -n 3|1, (In.) 

Act VII of 1904 (Ancient MonumontsPresOrratioa) . .. lu Urdu Pj' (lo-j 

Act VIII of 1904 (Indian DmvorsitiOBj . ... .. in Urdu!*?a! 3p (u| 

Ditto . In)>ft-Ti Ift. 3p (la.) 

Act X of 1004 (Co-operatiTG Credit Societies) .. In Urdu, la (U) 

Ditto. U (l4) 

Act XI of 1004 (to revive and continue aectiou SB of tbo Indfon Tarlir 
Act.1804) r, ** *• - • • 

.Ditto In N , , <t[ If: • 


Act XII of 1004 (Emigration) 

Act XIII of 1004 (I^ie^u Articles of War) 


In Uriel 1|.. jla.) 

ill Vi II U". 

III Uid i !■ fl4-i 

In V*.il 



Act S-V o£ 1904 Unditin Stamp (Amondment)} 

Bitto 

Act I of 1005 Cljocal Autbontioa Loan (Amo»dmotit)3 
Ditto 

it II OC1905 ClndianUmverBitieB (ValMiation)1 
Ditto 

jt m of 1905 (Indian Paper Carrency) 

Ditto 

jt IV of 1905 (Indian Railway Board) 
stVI o£1905 (court Pees Amondmont) 

Ditto 

jtVIl ofl905 (Bengal and Assam DaWs) 

Ditto 

ssnlationl of 1800 (BritieliBolucTaiatan Laws) 


In Urdu 3p (1®) 
Inlxagn.'lp (la.) 
In Urda p (la.) 
Inbogn 3p (la.) 
Id Urdu 3p (la.) 
In Nagn 3p (la.) 
In Urdu Op (la) 
In bajTi Op (la.) 
In Urdn 3p (la.) 
In Urdu la Gp {la ) 
lulvagn 3p (la) 
In Urdu 3p (la.) 
In 3p (la ) 
In Urdu 2t (la 9p ) 


eenlatloa V oflSao (Britisb Baluchistan Poroats) In Urdu 2» (la Cp) 

ogulationVI of 1893 (Haaara Forests) in Urdu 2 a (la Cp) 

Dgulalion VIH of 1896 (BriUsh Baluchistan Criminal justice) In Urdu Op (la ) 


In Urdu 2a 3p (1») 
In Urdu Zs Cp (la ) 
la Urdu Cp (la ) 
lu Urdu 4a 3p |lal 


V — Miscellaneous Publications 


able ehotving effect otlesislstion, m thoOoTornor General s Couacjl during 
nato d.«o 


Ditto 

Ditto 

Ditto 

Ditto 


ditto 

ditto 

ditto 

ditto 


during 1001 
during 1002 
during 1801 
during 3004 
during 1005, 


Ca {2a > 
2a. Cp 1») 
111 (2a) 
ia I2a) 
3p (U) 


Of Coano.1 trea 

leportol Indian Lav; Commission 1879 Fool* ap Beard* R? i (5») 

aroeoedings of the CQuuoil of the Qorernor General of Tn/iir. 

Index to Indian StatntOB citg oVancai Tables and Index of ... c^,< ^ 

uudet tlio orders oftlcOovcrmnput of lnd» by T G Wioiar of tbe Inner*’? compiled 

Ljr Edition 1807 ixl<,^d}amc8 Inner Temple Barr »tcf at 

1 8 12 (Re I ) 

A Digest of Indian Law CasOE contan S H„h Courts Perort* 70 ,v JO 

Uu cl r^rort. ol Appe.l. b„ M. 18S0-1M0 cTllh « Inic, ,f ±,T““ 
tbe orders ot tbo GoVKrmcnt of Ind a by J V Woo&siAs of tho ir ddJa 
at-Lan a d Ad ocste of the llisb Court Calcutta In b« voliic, • ^ Hamster 

for cloth bound and Rs 78 for quarter bound (Its 3121 


- .0 Temple Himstar 

Sup r royal Sra R$ 7^ 


"Upping in India, 
Ji . S(1S.! 
Acts in force in 

. , . , , Its I 8 i‘’a cp) 

Addenda and Corrigenda List No 1 orX905 to the above «, L // » 

1605 ^ ® Articles of War) as modiaod up to Ist January 

InUrduand^agr 7a (2a) 
la Urdu and hagn la 8p (la ) 
In Urdu 2a (la 6p) 
JflflR la Urdu 3a Sp (la CpO 

in Urdu Op (la) 
In Urdu. 2a 6p (laj 


Contents to 


ditto 


lil tl rj:ls til m'Jclu IS to JSle hMcI art Itss Hu Iso jtirs oil. 


LEOISLATIVE DEPAKTjlENT. 

[TtcM I^V S'J »*2 Vtft' U t • ' fim 1’ ' O 


The rrtff* f>f lio' a»T- 
rn«i"lrj»at* Dl£»*l 

are rclamce) fcere Ite’i cci 
Tt* Sr.U^ EsArtmiEle i 


•H‘ r f • I r-t- I ef OcT<rt.inect Trii tmjr, 

T«i A'-t* j cM-t nhirr'nr inde* to 

rf ln.lun i.nw Ce*e*. iwot lo 1007 Ot 
ildcret>7 redo ed 
fo^ in 7«%ti«e Meti* 


><r> Ui^e! Vj Uit lorttjn 


I — Tho Indian Svfttute-Book, 

F»ptr^ojal tit , ‘/efA .tlitriJ, 

C . — Local Codes. 

T'Vft Ccnaal Code, Third Edition, )00&, w i» , i n, n »u'j{ a-i end Le«l Afli In force 

laii ^ v<»iiov i-i 0 « ' I '"fof H* ■’0 .-tor f lo'u iiii. 

*rheI3ombiiTCodc, Vol I. Third Cdilion, 1007 . Hid. <R«) 

Ditto Vol II ito C. (Pej 

» Ditto Vol III 111. r>. isd.) 

ThoCoorECodo, Third Edition. 1006 I!i S. (ie.) 

eS and Assam Code, Vol I. Edition I007 jii o (Ich) 

Ditto Vol II 1*1 C. (Pit.) 

rut, ft TTnltod PrOTtneCfl Codo. Volumo I, Fourth J.diuyn, lOOO, nn.ilithscoftliflUnirel 
l'p*tt'kUaiA»idtLo L«si' \clJ «f l’*j tlotemor OcHfe m C>v milt fono In tlio Uiiltcil I'ruvlnrri 
cf Ap» sndOuJli trit'i roble - ... . Ill 8. (ha) 

fn» r’/.u/v V''’*’"''* TI ‘fourth EtlMlon innn nf tj,, 

‘ a , * exit l(« I 

. I . • It let* «f 

* • • 1.1 IJ 


InlHf rrf$u 

, ^ p-j- v-*’ »V 

/ 1900. by c r. Gfoy, Ui.iirtPr #17 w, •'ml 1007, 

. ' ■ " . I 

It -UEnimts of A ots .-.ua Reffalotiono of the Goyornor Gonoral of Indii 
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ORIGINAL CIVIL. 


Jii'X'tre Sn I/itc cnee Jeni^ins KCTE Chief JuUtee, and Mr, Justice 
Satrl Hot 

TEHILRAJI GIRDHARIDA'?, PLUvrirp abd Appellint, v K-ASHIBAI, 

WIDOW, DEF2\OAHt AHD BesPOHDKST * 

Transfer of Property Act (IV of 183^ eeclton S5, clause {i) (5) elau/e (6) 
— Vendors hen for unpaid purchase money — Sale deed containing aeknow 
ledgment of receipt of conitderahon money in fall — Mortgagee taling the 
mortgage luthout notice of unpaid purchase money — Estoppel— Evidence Act 
(J of lS7g),eeelitm llo 

In a registered aale deed of a cluwl it was stated that the vender had 
received coosideration in full and there was also an acknowledgment of the 
\esdor at the foot of the deed to the same effect The vendor had also parted 
with all the title-deeds relating totho property The vendor enbsequently mort 
gaged the property to the pUiutifE who had no knowledge that the foil amount 
of the coneideration money was not pa d to the vendor thoogh he knew that 
the vendor was in possession of some portion of the property, 

Held that the defendant was estopped from contending that sho had a hen on 
the chawl for the nnpaid balance of the purchase money by her declaration as 
to the receipt of the whole pniohase mon^ and by h>r act in handing over the 
title-deeds 

per SATcnsLOS, J —A vendor of immoveable property who endorses upon 
the purchase deed a receipt foi tho purchase money cannot set up a hon for 
unpaid lairchaae money as against a moitgagoc for value without notice under 
the purchaser 

OvE Mahomedali mortgage I to the plamtifiF, by a registered 
deed dated 7th April I90i, a cbawl for securing in trust for the 
person or persons who had accepted or discounted oi would 
thereafter accept or discount at the plaintiff's request hundi% 
noteSj etc , diawu or payable by the mortgagor for the aggregate 
sum not e\cecding atlanj time the amount of Rs 7,000. 

The mortgagor handed to the plaintiff deeds and muniments 
of title relating to the said property including a registered deed 
of sale from the defendant to the mortgagor, dated 3rd April 
190J At tho foot of this deed it was endorsed that the sum of 

• S lt^o l‘’2o!ia3C. AppJl^o 1600 
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Rs 9,000 had been paid as consideration money by the mortgagor 
and receiied by the defendant in full. 

The plaintiff demanded on the 12th May 1905 from the 
mortgagor the sum of Rs 6,45j 3 G for principal, interest and 
costs due by him and in default of payment ga\ o notice that the 
plaintiff would exercise the power of sale resened to him No 
answer hav ing been rceeued from the mortgagor the plaintiff 
caused the chawl to bo put up for sale by auction to be held on 
the ICth September 1905 

On 13th September 1905 the defendant for the first time 
intimated to the plaintiff that Rs i 000 out of the consideration 
money still icmamed unpaid to her by the roortgagoi and 
therelore called upon the plaintiff not to put up the said chawl 
for sale as the plaintiff’s mortgage could not affect the defendant’s 
rights and interests in the property 
The plamtift alleged that he was a bond fide mortgagee for 
value without notice of the defendants alleged lien and entitled 
to possession of the chawl under the mortgage deed , and thi t as 
the defendant knowing that the amount of the purchase nioiiej 
had not been received by her m full caused it to be fnlselj 
stated otherwise m the sale-deed and had also parted with all 
other title deeds relating to the said chawl, she was estopped 
from setting up her hen if any 

The plaintiff prayed for a declaration that he was entitle 1 to 
sell the chawl under the laortgige deed free from tiny lien ot 
the defendant , and for an order directing the defendant to 
deliver possession to the plaintiff of the said chawl mclud n" 
the foac rwfffs tbecem la hcc perswnit? occupation 

The defendant contended that the mortTa^e was a sham 

transaction , that the sale deed was not explained to her that 
the vendee (the mortgagor) by a writing of e\en date agieed to 
pay to her the balance of the pirchase -money , that she was m 

possession of the chawl m exercise of her nghb of Jien ns unpaid 
aendor, and the plaintiff was aware of her possession that she 
had obtained n High Court decree against the mortgagoi for the 
amount of Rs 8,444 due to her, that she was fraudulently indue 
cd to part with her title deeds by the mortgagui alleging that tlie;y 
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\\crc iiecc'=‘'arj for tlic prcparition of the deed of sale, that the ^00^ 
s lit w as ba J m law ns un lor the mortgage dtcd the plamtifl was rcniLBAM 

nppointc 1 a trustee on behalf of on uncertain class and the Eisn^ii 

plaintiff had not obtained the lea\e of the Court to sue on behalf 
of that class , that the mortgagor was a necessary party to the 
suit The defendant by way of counterclaim sought for a 
declaration tl at she as unpaid lender had a hen on the chawl 
for the balance of the purchase money and that she was entitled 
to enforce her light hj the ‘'ale of the said premises 

The Court (ilacleod, J ) passed a decree in the deiendant’s 
faiour and dismissed the suit nith costs 
The plaintiff appealed. 

Siranfjmatt (with Jtatltt) for the appellant 
JIacleod J, decided case on two points (1) that the so called 
mortgage was not a mortg ge and the plaintiff did not take under 
the mortgage tn) that the plaintiff had notice of the defendant's 
lien for unpaid purchase money Sec mortgige deed which says 
‘in respect of hundi^ bUsor adiances made tUrovrjk him the 
said llultsni T liilnra Girdharidas'* On this \lacleod, J,has 
held that plaintiff was nnl^ a i oluntecr and not a secured creditor 
The Icarnal Judge relied on Walhoyn \ Conits ” and Garrard y 
Zo d Liuderdale but the facts in these two cases are different 
from those here Plaintiff is himself interoted in the mortgage 
dee I and js also liable to others and is not a mere i oluuteer See 
Stygers v Zva u ‘ Throxiqh him would include loans made by 
tho plaintiff the plaintiff guarantees the payment back of the 
loans. 

The plaintiff had no notice of hen as required by Transfer of 
Property Act si-ction 55 cl •t(S) Webb \ Maephenon J*, which 
isrcheloubj them is not applicable beevuse the question of 
estoppel arises See hennedy v Green ** 

JIacleod J, has held thot defendants posse^'sion of tho mort 
gaged property \ias m itself constrnctuc notice to the plaintiff 

(S (18 o) 5 U £ ILSC'. 

(O (l'H)3) U C. 30 1 A. SOS 
( ) {1S3« 3 MjL t K 69“ 


(1) (1816) 3 3fcr ‘■Q? 
I (1530) 3 S 1 
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1908 of defendants claim This is not sea JFhfe \ WnhfeW^^ 
TmiLHAM iiiight have been in possession as a tenant of the purchaser, 

« possession m such a case would mean nothing This story 
Kasbibat ^ . 3 \ p ^ ^ 

about notice is never set up jn correspondence before wo come 

to Court. See liord Cam's judgment m S^rcjps/me Unton Jiatl' 
toizyj and Canal Company v. The Queen^'^'^ 

Mirsa {Seialvad with him) for the respondent. 

The plaintiff is a trustee on behalf of the creditors The 
assignee cannot stand in a better position than the assignor, none 
of the creditors of the mortgagors were privy to the mortgage 
deed see Johns v. James 

On the question of notice we say the plaintiff had constructive 
notice ofour hen seo'\Vigram,V O.m/anesv Aldcrson 

B, m IFhtfhreadv Jordan v 7letd'‘^\ Doorga Naratn 

Sen v. Baney Madknb itozoomdar Oohnd Chnnder Uooherjec v 
Boorgapersaud Baloo <• • 

Possession has the effect of notice Kcndila v t^ana^^ If 
there is notice no question of estoppel can arise 
Batkei in reply 

Jenkins, C. J,— On the 7th of April 1904 Mahoraedali Abdul 
Huscin Gonawalla executed m favour of the plaintiff a mortgage 
of immoveable properly m Bombaj , and the purpose of this suit 
IS to restrain the defendant from interfering with the exercise 
by the plaintiff of the power of sale contained in the mortgage 
deed The luterfcrcnco is admitted, and is sought to be justified 
by the defendant on the ground that she has a charge on the 
ps-s^iy jwJ.vsw the cn® 

Property Act. 

Jlacleod, J , has pas'ied a decree m the defendant's favour and 
dismissed the suit with coits The plaintiff now appeals from 
that decree The charge claimed by the Idcfcndant is m respect 
of unpaid purchase money due under an instrument of transfer 

<» (1835) 7 6i n 401 (}) (1835) 111 Coll 303 At p 323 

U) (1S7.J) L B. 7II L.49Catp BIO (« (1813) 2 Ha 219, 

15) (1S78) 8Cb.D 741 (7) (188’) 7 Cal 199 

(0 (18U) IDa 13 (8) (1874) 22 V\ R (Civ Rnl) 2lg 

W) (1903) 27 Eom 408. 
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executed bj her in fjwour of Mahomcdalij the plamtifl’i 1^08 
tjiort„’agor, on the 3rd of April 1903, whereby the ownership of tsuilfam 

the mortgaged properly passed to Mahomcdali as the buyer. 

The actual consideration named in the instrument of transfer 
was Rs 9,000, but of this only Its. 4,000 was paid at the time. 

By an agreement of even date Mahomedali agreed to pay [the 
balance within one year, and it was thereby provided as follows ; 

“In case I*’ (that is Mahomcdali) “or my heirs sell the said 
premises in question and mentioned in the said conveyance the 
said Vendor should at once attach the sale-proceeds of the said 
premises and recover the balance out of it” A part of this 
balance still unpaid. 

The points urged by the defendant are, first, that she has a 
charge under section 55 of the Transfer of Property Act : secondly, 
that under the mortgage deed the plaintiff has no right to sell 
the property : and, thirdly, that if he has thot right, it is subject 
to the charge in the defendant's favour 

I Mill first consider whether the plamtiiT has a right to sell 
the property under the mortgage deed. 

The circumstances that led up to the mortgage aro indicated 
in the recitals, which run as follows t — 

Ills indenture made the 7th djyo£ April m the CbrUtian year ono thousand 
nine handred and four betireen hlshomcdili Abdul Huscin Goriawalla 
of Bombay Vorah Hahonicdan inhabitant of the one part and Holtani 
Tahilram Girdharidas of Bombay Hindu inhabitant of the other part n hereas 
the said llahomedali Ahdul Huscin GoriaT^uIla is seized of or otherwiso well 
and gufGciently entitled to the hereditaments and promises hereinafter more 
particularly described and intended to bo hereby gianted for an estate of 
inheritance m fee simple in possession free from mcumbrancei and irhereas tho 
said Multam Tiihilram Girdhandaa m a broker and Las been for some time past 
procuring loans of money from sea oral persona to the said Mahouedali Abdul 
Huscin Goriairaha hundis draora or payable by him and other negotiable 
instruments and on personal scctvnty and whereas (he Kud 3faltaai Tahiiram 
Girdharidas lias up to tho date of these presents procured various loans of 
money to him the said ilaliomcdili Abdul flnscm Conaoralla from different 
persons boeSo of vfhich have been paid off by the said hlabomeiali Abdnl Hnsein 
Gonawalliand that a hahneo of Ba 6«2CO nownmams due and owing by tho 
said Mahomcdali Abdul IIu«ein Gonawallaonaccount thereof and whereas it has 
been agreed by and betare^n the partus hereto that in oonudcration of the said 
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Mullam Taliilr'ini Qir3tari3^s itoconng so"lilo303 from timcto time^lucU 
loins siall not many case exceed in aggregate I’s 7»000 at nny time tlio siii 
Matomedili Abdnl Ilusem GoriairaLa aboald as a security fop sucl loins esocute 
a mortgage of the slid bereditimenle and premises for the sud sum of Rs 7,000 
to tlio sa d JIultini Tahilram Giidhandas for the use and benefit of the person 
or persons irho have ilreidy been or may or shall hereafter bo procured by him 
the said Multam Tahilrua GinlhariJis to make sneh loins to him the said 
Uahoniedali Abdul Hnsein Gornualb to tlio extent of the sud sura and in 
to inner heremifter appeiring now this lodantnia witncsseth thit in p n-uince 
of tho said agreement and cons deration of the premises the said ilihomedali 
Abdnl Huaein Goriawalla doth hereby for himself his heirs eiecnto’S and 
adininiatYa,toTB covenant with the «aid MnUvni Tahilram Gitdhandis liis heirs 
executors administrators and assigns that he the said Mahomcdili Abdul Unscm 
Goriawal a his heirs executors or admit istntors will on demand mido to him 
or them or left at the place of his or tbcir business piy to the slid Multini 
lahilTitnGitdhatidas h» heirs execntorsadministTatoTS op as* gn* the balinca 
which shall for the time being bo owing by him the si d MahomoJili Ablul 
Huseiu Gopiawalla his heirs executors or administrators m re pcct ofhundis 
biUs notes or drifts accepted paid or disoountod or loans or cred is or adtanccs 
mads through him tho said Multani Tahilraa Giidhandas too; for the use or 
accommodation or at the r«<)nest of the siid Mahcmelali Abdul Uuseiii 
Gofiawslla and foi interest commission or otheiwi e m trust foi the person or 
persons hu or their heirs executors administrators and assigns who have h therto 
accepted paid or discounted or may or shall hereifter accept pay or disconnt 
such huudia bills notes ordiifts or who have made or may o: shill thereafter 
niake such loans credits or a Ivanccs as afor ‘iid as his or their on n proper 
moneys m proportion due to him or them respectively and to be ass gned and 
disposed o! as he or they *hall direct 

Then Hahomedali covenanted to pay to the plaintifl the 
balanceforthe time beingoTingby him, Mahomedali, in respect 
of hundis, bills, notes or drafts accepted, paid or discounted or 
loans or credits 01 advances made through liim the said Idultani 
Tahilram Girdhandas to or for the use or accommodation or at 
the request of the said MahoxnedaU Abdul Husein Gomuala and 
for interest, commission or otherwise m trust for the person or 
persons, his or their heirs, executors^ administrators and assigns 
i\ho haie hitherto accepted, paid or discounted or may or shall 
hereafter accept, piy or disconnt such hunclis, bills, notes or drafts 
or who hai e made or may or shall thereafter maho such loans, 
credits or adi ances as aforesmd as his or their own proper moneys 
in proportion due to him or them respectively and to be assigned 
and disposed of os he ot they shall direct ’’ 
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Tlie transfer of the property is expressed to be to the plaintiff toes 
‘ m trust for the person or persons Ins or their heirs, executors Tbbildaji 

anl who have hitherto accepted or paid or discounted kasiubu 

or may or shall hereafter accept or pay or discount the said 
hundii hills or notes or drafts or who ha\e made oi may or 
shall hereafter make the loans credits or adsances through the 
said ilultani Tihilram Girdhandas ns aforesaid and whichever 
inoueja shall for the time being- remain due and owing in 
re pect thereof 

And then the tiusta of the sale proceeds are eipiessed to he 
after paj ment of costs and expenses to pay and satisfy the money 
then oning on the security of the mortgage«deed 

The defendant contends that the deed is voluntaiy and that 
there is no one ^^ho can clum the benefit of it 

The plaintiff on the other hand claims that he is entitled to 
the benefit of tiio security created by the moitgage deed, and he 
makes out hi::> claim as follows 

Ho says that at the institution of the suit them was and that 
them still i8 a sum of Rs 5 700 with interest due on the security 
of the deed Tins amount is made up of Rs 3,700 and Rs 2,000 
The sum of Rs 3,700 represents two notes for Rs 2,600 and 
Rs 1 200 and the sum of Rs 2,000 repre'jcnts two hundis for 
Rs 1,000 apiece, all discounted through the plaintiff as contem- 
plated hy the mortgage deed These notes and hundis were 
not met bj llahomcdali at ma'uiitj, and the holders were paid 
by the plaintiff, who tool from Maliomcdah promissory notes 
for the amour ts p ml by I im 

But i£ the notes and iiun lis paid by the plaintiff come withm 
the terms of the mortgage deed thin the plaintiff can m iny 
opinion claim the benefit of tlie sccuiity Tho e\idence shows 
that the notes anl liunlis weio discounted on the phmtiff’s 
assurince and the conclusion to which I come is that he guaran- 
teed lopaymoiit The notes and hondis hare been produced 
hy him and there cau (in my opinion) bo no dOubt that he 
held them hy way of ■secunty for the amount paid by him 
lloreorci, it appeals that by the cnrctll itioii of the specul 



60 


THE IITDIAN LAW REPORTS. [VOL. XXXIII 


1908 endorsements two o£ these instruments arc endorsed in blank 

TiniLRAu and are so hcl 1 by the plaintiff 

IvASHiBAi The conclusion to which I come is that the plaintiff on the 
payments made by him became entitled to the benefit of the 
security cieatcd by the mortgage deed, and that by taking pi6- 
missory notes fron Mahomedali for the amounts paid by him be 
did not intend to abandon and m fact did not gi\e up this 
security 

The learned J udge considered that iralltvyn \ Couitt and 
Garrard v Lord Lauderdale O' furnished an answer to the 
plaintiff s claim, bub in my opinion they do not m any way 
govern the present case, and it cannot be said that the mortgage- 
deed was a \ oluntary trust deed The recitals show whnt the 
consideration was loans were piocured by the plaintiff in 
accordance with whab was contemplated and one ol those by 
whom money was paid has stated m evidence that the plointiff 
told him that he had got a deed 

Moreover, the facts as to the Rs 6,200 mentioned m the 
recitals show that tho deed was not even in its inception volun- 
tary There can be no doubt that it was intended to secure 
this sum But of this amount Rs 3 400 had actually Been paid 
at that date by the plaintiff in respect of hundrs or notes on 
which Mahomedali was liable and of this Mahomedah must 
have been aware inasmuch as he had given the plaintiff a note 
for the amount 

This also serves to show that it was the intention of the 
parties that the plamtiff was to have the benefit of the security 
for all amounts subsequently to be paid by him m discharge of 
Mahomedali’s liability to those who had discounted notes or 
huudis for him through the plaintiff 

If tho plaintiff IS, as I hold, entitled to the benefit of the 
mortgage it IS not disputed that the power of sale is exercisable 
so it only i"eraams for me to deal with the defendants conten 
tion that the pouer can only be exercised subject to the charge 
in her favour m respect of unpaid pui chase monej 


(U (18151 3 Jler 707 


I ) (1830) 3 Sim 1 
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SecUoa 55 (4) (i), on which tho defendant relies, is m these 
terms — 

* The sell rw entitled — ^hcre the otroenlitp of the property lias passed to 
the buyer before payment of tbo nhole of tbepnrcluue money, to a charge upon 
tie prop»rty xo the hands of the buyer for the amount of the purchase money, 
or any part thereof remaining unpaid and for interest on such amount or 
part 

H’otwithstandm" the difference between the language of this 
6ul>section and that of sub section 6, I will assume that the 
defendant, under section 55 (4) a seller, has a charge upon the 
property transferred not only m the hands of the buyer, but also 
of one who claims under tho buyer, and that the decision m 
"Webh V '^(tephenorp-'^ did not turn on the special circumstances 
of that case 

But IS not the defendant estopped from relying on the facts 
necessar} to the establishment of her charge f 

Section 115 of the Evidence Act provides that 

' ^Vhen one persoa has, hy his JecUrstion aot or omiuioo i&tsniionttlly 
caused or permitted acotber penou to believe a tbmg to be true asd to act 
upon such bel cf neither be nor his representative ebail be alloiied in any 
suit or proceediog^hetireeiL himself and such person or his represeutatire 
to deny tbo truth of that thing 

In tho instrument of transfer of the 3rd of April 1903 executed 
by the defendant to Mahomedah it is stated that the consi- 
deration of Ks 9,000 had been paid on or before the execution 
of the instrument, and endorsed on it was a receipt for this 
amount signed by the defendant, and the title deeds in tho 
defendant's possession were delivered to the buyer 

The plaintiff has sworn that if ho had kaoivu tho purchase- 
money of the property had not been fully paid up he would not 
have taken the mortgage, and m the mortgage it is recited that 
Mahomedali was seized of the property free from incumbrances 

■\Vhy then should not the defendant be estopped by the state- 
ment in tho deed and the endorsement and her act of handing 
over tho title-deeds ? 

U) J19C)3)L n sol A 233 »tp 2W| SBom I, It SSS, 
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If the plaintiff knew the true facts then ho would not be 
entitled to rely on section 115, but on the evidence I hold it is not 
proved that in fact he had such knowledge In tho correspond* 
ence before suit it is diahnetly said that the first intimation to 
the plaintiff of tho defendant's claim Mas her attorney’s letter 
of the 13th of September 1905 (see lettei of the IGlh September 
190a), and this statement was not questioned 

The plaintiff in his evidence by implication denies knowledge 
of non-payment of the purchase money and the learned Judge 
does not find that he had this knowledge All ho does hold is 
that the defendant was aware of circumstances in connection 
with the defendant’s claim which put him on inquiry before 
the mortgage uaa executed to ascertain whether Mahomedali 
was in possession or not, and that having made no inquiry of 
any sort ho cannot now bo said to ha a mortgagee without 
notice of her claim What these cifbumstance^ aie docs nut appear 
from the judgment but all It comes to IS that he ought to ha\o 
made enquiries as to the mortgagor’s possession, and failure m 
this respect deprives him of saying that he is a mortgagee with- 
out notice of her claim It is argued that the learned Judge 
has tound that tho plaintiff had notice within the definition con- 
tained in section 3 of the Transfer ot Propei ty Act*’ But that does 
not appear from his judgment the issue on which the defendant 
relies is the 20th, but that falls short of the requirements of tho 
section, and I can discover nothing in any part of the judgment 
which amounts to a finding of actual knowledge, wilful absten- 
tion or gross negligence as required by section 3 

And on a consideiation of the evidence I hold that no case 
within that section has been established, so that it is unneccs 
sary to consider whether nnj thing short of actual knowledge 
would disentitle the plaintiff from relying on section 116 of the 
Evidence Act 


ilucli reliance has been placed on tho evidence of Moreshwai 
Yeshwont, N4 F Creado and Anandrao Ramchandra Uoredi 
war’s evidence is directed to showing that the plimtiffmust lu\c 
learnt o£ tho claim on tho 28th of Februarj lOOi, about file 
weeks before the c\ccution of the moitgage 
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One nitanlly a-slv? how could he in Scptcmbci 1007 bavo 1208 
remembered that the plaintiff was present at a conversation TrnitnAu 
between him and Mnbomedah on the 28th of February 1904 over Kisnmr 
three and half years befoic The date was evidently obtained 
from the endorsement of payment, and the witness’ version m 
examination in chief was that the plaiotifThad found the monej. 

If that had been true there would have been a reason for the 
witness’ recollection of the circumstance But the plaintiff 
denies the mcidentj and it was not suggested to him that ho had 
made any entry of the Rs 130 said to have been found by him 
on that occasion Before us the plaintiffs boolcs were produced 
for c'camination by the defendant’s advisers with the result 
that no trace could be found in them of any such payment 
having been made I do not believe that the Rs ISO was 
found by the plaintiff, and that being so I am unable to attach 
any value to Sloreshwars story of the 28th of February 

Creado too speaks to this same day, but I am equally uuablo 
to behevo bis story He is more cautious than Moreshwar, 
because he does not comiuit himself to the statemeot that the 
plaintiff found the money But how he comes to remember the 
plaintiff’s presence on that occasion I cannot understand end it 
would not bo safe to rely on his evidence for the purpose of 
bringing home to the plaintiff knowledge that tho purchase 
money had not been paid 

Anandrao’s evidence, if it means anything, means that tho 
plaintiff had actual I novvlcdge a comment which applies to the 
eviilenco of the two witnesses I have already discussed But it 
IS e’ear that the learned Judge did not believe actual knowledge 
w as brought home to tho plaintiff , tho furthest he goes is to bold 
that the plaintiff wvs aware of cirenmstnnces m connection 
with Kaslubai’s claim which put him on inqu rj to ascertain 
whether Mahomedali VTos jn po«scs ion or not and that having 
made no inquiry of any sort be cannot now be ‘‘aid to be a 
mortgagee without notice of the claim This appears to me 
to mean that he ought to have made cnquirj, and if he had done 
so, then he would have had actual knowledge I thirk the 
learned Judge went to the furthest limit possible, and I ccrtamlj 
will go no fuithcr, for Anandrao’s evidence ns well as that of 
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1908 lloresbwar and Creado fails to comince tnc that the plaintiff 

TeininAn knew that the facts stated in the receipt and implied by delivery 
KiSHiBAi 0^ title-deeds wcie untrue. 

No reliance has been placed on the other evidence of knowledge 
which has been disbelieved by Macleod J.j therefore, I need not 
discuss it 

Then Mr ilirza has urged on behalf of the defendant that the 
learned Judge has found against estoppel , and we, therefore, 
ought not to disturb his finding 

The issue framed on this point is ‘‘whether the allegations 
in para 7 of the plaint ore true " The case of estoppel is made 
m that para and the finding of the learned Judge is in the 
negative But nowhere docs he discuss the matters to which I 
have leferred and I am unable to see that he has come to anj 
definite finding on the facts necessary to the determination of 
this question. 

The conclusion to which I come is that the defendant by her 
declarations as to receipt of the whole purchase money and her 
act m delivering to the buyer the title deeds intentionally caused 
the plaintiff to believe it to be true as recited m the mortgage 
that Mahomedah was seized of the property m fee simple in 
possession free from incumbrances so far as she was concerned 
and that the plaintiff acted on that belief. 

It follows, therefore, that the defendant cannot be allowed in 
this suit to deny the truth of this. 

The decree of the first Court must, therefore, be roicrsed and 
a decree must be passed making a declaration in the terms of 
prayer (a) to the plaint, granting an injunction restraining 
the defendant from asserting, continuing or insisting on her 
objection so as to prejudice the C'rerci<<e by the plaintiff of his 
power of sale and from interfering with the plamtiff’s exercise 
of his power of sale contained in the mortgage deed 

There iiill also be a decree for possession in the terms of 
prajer (c) and the lespondcnt must pay the plaintiff his costs of 
the suit and appeal end the plaintiff will be entitled as against 
the defendant to add his costs to the mortgage security. 
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Dealing first with the character of the deed of 7th April 1904, 
Exhibit B, we find tliat the learned Judge was of opinion that it 
fell within the class of instruments discussed in Wallwyn v 
CouUt'-'^^ and Garrarl v Lord Lauderdale ** being merely a 
revocable settlement in favour of creditors I am mclmed to 
doubt whether decided cases are of \ery much direct assistance 
in this appeal which must be deterraiocd in accordance with the 
true meaning of the particular deed ExIubitB, but if reference to 
Uc desirable it seems to me Ihei the deed hero 
approximates more closely to that considered in \ Fiant 

than to that dealt with in Garrard a Lori Lauderdale ^ 

But 1 think that this deed should bo construed upon its own 
terms m the light of the actual relation there shown to ha\e 
been existing between the parties, and it may be well to recall 
the direction of the Pruj Council m Hunoomanpertaud i case 

0) (ISIS) 3 Urr 0“ d) USjj) 5 El i. BL 3C7 

aj (IS30) 3 S ra 1. <•> (l^SO) 6 Moo. 1 A- 503 at p. 411, 


Interest on the mortgage must bo calculated for the purpose 
of this decree at si\ per cent 

Batchejor J —On Srd April 1903 the property msmt was 
sold by the defen lint to one Mahomcdali Abdul Husem for 
Rs 9 000 and a receipt for the full sum was endorsed on the deed 
by the defendant In fact, however, only Its 5 000 had been 
paid and the balance of R 4 000 remained due bj Mahomedali 
to the defendant On 7th April 1904 the property was conveyed 
by ilahomedah under an instrument which the plaintiff describes 
as a mortgage deel in his favour Thus the present controversy 
IS between the plaintiff as mortgagee and the defendant as 
mortgagor's vendor The learned Judge below has dismissed the 
plaintiffs suit upon two giounds, namely, first, that the plaintiff 
was affected with notice of the defendants charge os unpaid 
vendor, and, secondly, that the so called mortgage deed was a 
mere voluntary instrument of trust in favour of unspecified 
creditors and gave the plaintiff no beneficial interest The 
plaintiff appeals, and the judgment of the Court below is attacked 
on both the grounds on which it was based 
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loos that “ deeds an^i contiacts of the people of India ought to be 

Tehildam libeially constiued The form of e^piession, the liteial sense, 

Kashibai much regarded os the real meaning of the parties 

which the transaction discloses 

How the deed on its face purports to be a deed of mortgage 
foi the purpose of securing a sum of Rs 6,200 duo on loans 
already procured by the plaintiff and any further sum up to a 
limit of Es 7,000 which the plaintiff may procure as advances to 
the mortgagor It is true that the plaintiff is not referred to as 
the person hy whom, but only as the person through whom the 
monej a are to he advanced , but it is proved, though proof was 
hardly needed beyond the internal evidence, that the deed was 
drawn by an inexpert clerk, and it appears further that the 
Us 6,200 were then treated as owing to the plaintiff, partly on 
outstanding Aandi* and partly on piomissory notes executed by 
MabometUh It is thefact that this particulai sum of Rs 6,200 
has since been paid off, but a turther liability of Rs 5, <00 has 
been incurred by Mahomedah towards the plaintiff in respect of 
hundu u bich the plaintiff has met on behalf of Mahomedah who 
has given promissory notes for the amount The deed purports 
to be a security for all persons who may accept pay oi discount 
any hinditj bills, notes or drafts or make loans, credits or 
advances to Mahoraedali I agree with Mr Raikes that it would 
bo a harsh construction to exclude the plaintiff who was the only 
creditor when the deed was executed and who is a creditor still 
in lespcct of such pajmeots as the mortgage contemplated 
Unless the deed be read with an abstract technicality which m 
mj opinion would be inappropriate, there is nothing m it which 
debars the plaintiff from making the advances himself, and, 
having done so, from claiming the benefit of the securit} There 
was ample consideration inoimg from tho plaintiff, und the 
deed was clearlj not one which it lay within Mahomcdiili’s 
power to rciokc. I am of opinion that the plaintiff as creditor 
18 entitled to claim the benefit of this security Though pro 
missory notes were taken from ilahoraedali there is nothing to 
mggest that the plamtiff intended to abandon tho security of 
tho mortgage, indeed the eaidcncc shows that ho had no such 
intention. 
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The «jime result follows if wo ha\e regard to tho plaintiff's 
position as surety under section 141 of tho Indian Contract Act. TBUItI^A^r 
For the evidence shows that the iuttdts now in question •were Kashidai 
paid by the firms of Wadhurain and Ussarali on the assurance of 
the plaintiff, and that, upon their being dishonouiedsulsequcntlj 
the plaintiff made good the amounts to the holders on behalf of 
llahomedali If, then, these holders would be entitled to the 
benefit of the security furnished by Eshibit B — and that, I 
understand, is not denied — the plaintiff, who has paid them off", 
becomes similarly entitled in their place. I may add that, despite 
certain phrases to which Hr Aliraa has called our attention m 
the account entries Exhibits d and iC, I am of opinion on the 
evidence that these moneys were paid by the plaintiff^ who jg 
shown to have referred at least in the presence of one of tho 
shroffs, to tho mortgage deed us his secuntj It is suggested 
that tho plaintiff put forward no claim as suretj m the Court 
below, but the judgment of Uacleod, J , clearly indicates that 
the point was mentioned and discussed before him 

Then there is the question whether the plaintiff’s claim under 
the moi tgage should bo postponed to tho charge over the property 
which IS given by sub section (1) (A) of section 55 of the Transfer 
of Propel ty Act The section gives the charge over the property 
‘in tho hands of tho buyer," but for the purposes of this case 
vv e raaj assume, though the point is bj no means clear, that in 
V Maej^henon it was intended to decide that the charge 
was extended to persons claiming through the buyer. Even 
upon this construction the defendant is not, I think, entitled to 
lely upon her charge as against the piniatiff, for she is estopped 
from doing so under section 1 1 ^ of the Lv idchce Act bj reason of 
the receipt for the full purchase monej which she endorsed upon 
the deed of sale That was a declaration by the defendant 
which intentionallj caused tho plaintiff to believe that the entire 
price liad been paid and to act upon that belief The declaration 
was made " mteutionally ’ withm the meaning of tho section, 
ns tho word has been esplaincJ m Sarit Clunker Dey \ Gopal 
ClunSer Liha^' , that h the declaration was so made that a 
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reasonable man would lake it to be true and boVieve that it was 
meant that be should act on ifcj and the evidence proves that in 
fact the plaintiS did believe the representation to be true and did 
act upon it. In my opinion, therefore, the defendant is estopped 
from relying upon this charge. Though the statutory charge 
given to the seller in India differs from the unpaid vendor’s lion 
under English Law, it may be observed that the conclusion I 
have reached as to the effect of estoppel is consistent with the 
Engli'ih decisions which have held that a vendor of immoveable 
property who endorses upon the purchase-deed a receipt for the 
purchase-money cannot set up a lien for unpaid purchase-money 
ns against a mortgagee for value without notice under the 
purchaser. Sec Rice v. Uice'^^. And as against o clear estoppel, 
such as we have here, 1 can see no reason to suppose that the 
statutory charge occupies any higher position than the unpaid 
vendor’s equitable Hen in England. 

As to the argument that the plaintiff should be affected with 
notice of the defendant’s charge, 1 am clearly of opinion that it 
must fail. 

Under section 3 of the Transfer of Property Act the plaintiff 
can be said to have bad notice only if be had actual knowled<»e, 
or if he wilfully abstained from inquiry oi* if he was guilty of 
gross negligence. It is plmn from the evidence that actual know- 
ledge of the defendant’s charge cannot be said to have been 
possessed by the plaintiff and that apparently is the finding of 
the learned Judge. But the Judge has held that plaintiff was 
aware of circumstances which should have put him on inquiry 
and that, since he made no inquiry, be niuat he affected witb 
notice. But, in the first place, it seems to me that the plaintiff 
was not bound to make inquiry, but was entitled to rely upon 
the representation in the sale-deed : see Red/jrave v. Eurd'--\ 
Then I find difficulty in ascertaining bow far the learned Judge 
did in fact believe tho witnesses called for the defendant on this 
point. He says plainly that in his opinion it is quite pos-iible 
that they have made additions to their story which are not 
founded upon facts, but in the main he finds that they were 
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tellmg tho truth Bui it is m tho mam that ho has disbelieved 
them> for the point of their story is that tho defendant had actual 
knowledge. If that bo disbelie\ cd, I think it is impossible to 
gi\e effect to the other \aguo c\idcncc guen after a lapse of over 
three years by witnesses ho had no special reason to recollect 
the commonplace events in question and who aro not free from 
the imputation of being interested in tho cause. It should bo 
observed further that the allegation now under consideration 
was not made against tho plaintiff until a \cry late stagehand 
the eridence on which it is now sought to be supported is, in my 
opinion, msufBcient I, therefore, come to tho conclusion that it 
cannot be said that tho plaintiff was guilty cithei of wilful 
abstention from inquiry or of gross negligence It follows that his 
claim under the mortgage is notstibjectlothodcfcndantschargc. 
The decree of the Court below must, therefore, bo reversed and 
there must be a decree in the terms stated by the Chief Justice 

Peeret reversed, 

Attorneys for the appellant JiUstrs Je/ian^P, and 

Bdmona 

Attorneys for the respondent ilessrs Bltr t, Mtrsa <t 
tjaldas 

B. N I 


ORIGINAL CIVIL 

Before 2tr Justice JJeauan 

r.UKHANBAT Vl.kW^s\Tf,^ AD VMJI SUAIK RAJCIUt xna oTjiErii, 

Dei endentb • 

Suit fo^ admintitration — Sef'.renee to Comm\ss\outr-^'PaTU'‘s 
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Procedure Code (del e/lS'^'*) s 3'o—AljuslntPe o/suite vKat{^‘ 

jyriffen suimtssion neceisaiy 

Tho parties to an arbitration suit cons ntoi to it hem; ref.rrj,! ta 
Oommuvioner to taho tho usual nceoints and to dcteruins their ** 

aharea In the usual course, the matter caiao hrfore tho Or "* 
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charges were filed by the Tations pirbiaj. Oa appearing before tbe Assistant 
Commissioner the parties came to an understanding that the matter in dispute 
should be left to be decided by the Assistant Commissioner in a summary 
manner without going into formal endenco beyond the accounts, objections 
and surcharges filed before him. The Jst and Gth defendants with their attorney 
were present at this meeting and after their attorney had agreed to the above 
course suggested by the Assistant Commissioner, the Assistant Commissioner 
himself explained to the Ist and Cth defendants m turn his proposal and told 
them that whatever award he made Would be binding on them To this they 
agreed, the Ist defendant even saying he w ould take one rnpee if that was the 
sum awarded to him It was also agreed that the Assistant Commissioner 
should draw up his findings in the form of a consent deeiee to be taken by the 
parties as that would save the parties a large sum in costs At another 
meeting before the Assistant Commissioner the latter recorded his findings 
and then proceeded to draw up the consent decree embodying these findings 
therein but tho dafeadantsl and 6 refused to be bound by hii decision Upon 
application being made by the plaintiff that an adjustment of the suit might 
be recorded under section 375 of the Civil Procedure Code on the basis of the 
Assistant Commissioners decision 

Stli, that there had been no adjustment of the suit There Lad been no 
written submiasiou to arbitration as provided by section 4 of tbe Indian 
Aibitntion Act, and, consequently, there had been no legal and valid refereues 
0 arbitration and the Assistant Commissioners award (for it leally was an 
tward and Dothiog else) had no legal foundation and could therefore have no 
egal consequences As there had been no reference to arbilritiou and no 
iward there could be no adjustment to giee effect to under section 375 of the 
hvil Procedure Code 

5affl»&«v.i’renv» Proy;»(«) and ProydciJ v. OtrcfharrfoeW considered and 
distinguished 

The facts of this case appear sufficiently from the headnote 
and judgment. 

fifrtiHynfliB for plaintiff. 

Davar for defendant 2. 

Chamxer for defendants 1 and 6. 

Beaman, J — ^This was an administration suit • a decretal order 
was passed referriug it to the Commissioner to take the usual 
accounts When tho matter came before the Assistant Commis- 
sioner Mr, Afodi, it appears from his notes (the substantial cor- 
rectness of aU the facts eonlamed in which is not disputed) that 

(» (IBD,,) 20 Eom ( 1 ) ( 190 I) 20 Bo n 70 
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wiib tlic oljcct of '"iMn" ptrtics considerable delaj anl cx- 
pcn c be propc^cd tbflt they should lea\c the settlement of all 
matters lu dispute between them m liis hands All the parties 
consented From Mr Modi’a ttcorJ, it is clear that they then 
agreed unre«ervcdly and without any qualification to allow him 
to deal summarily with all the disputed mattcis and to draft (as 
he calla it) a decree bj v.hich thej were to bo finally bound He 
says he fully explained every term of this proposal to the pai- 
ties and m particular impressed upon the defendants that even 
should his decree award them DO more than a rupee they were 
to be bound bv it To these terms all the parties assented. 
Thereupon Mr Modi made what he calls a draft decree 
Mr Strangmanforthcplamtin and defendant No 4 now moves 
thoCourt to confirm this report and givoadecrcc m its terms Dc* 
fendant No 6 represented by Mr Chamier objects on the ground 
ab I understand him that the principle upon which Mr Mo h has 
arm ed at his conclusion is incorrect and not a principle upon 
which he (the sixth defendant) thought he would act, ^Vben the 
motion came on Jlr Strangman asked the Court to record 
Mr Modi's report as an adjustment, compromise or satisfaction of 
the »uit under and within the meaning of section 375 of the Civil 
Procedure Code and thereon pass a decree m accordance therewith 
To this Air Chamier objected that he had received no notice 
of any such application, that he was entitled to notice , and 
that not having been giv en notice, this application could not now 
be proceeded with 

It appears, however that the snit was down on the board for 
passing a final decree in tenns of the Assistant Comm ssionct’s 
report, and I am not disposed to defer my decision upon what is 
substantially in issue m order to give effect to ting technical 
objection Mr Strangman for the plaintiff sliongly relies on the 
cases of V Prmjt Pragp UandPi«^da«v GiriharSas^'' 

The latter case v\ as decided in appeal by Sir Lawrence Jenkins 
0 J, and Starling, J There the suit was lor di solution of 
partnership and accounts The suit was called on for hearing 
on the 2tUi February 1899 and bj consent a decretal order 
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1003 as m'\clo Inferring it to tbc Commissioner to tal^e the accounts 

BcKH\NBAr' On th“ 31st ilarch 1899 before any accounts were brought 
. ® . into the Commissioner s office the parties referred the subject 

ArAiiji '' * 

matter of the suit to Mbitration and on the 28tn of June iJuU 
the arbitrators made their award On the 7th December 190^ 
the plamtitFa gave notice that they would moi e jQ Court, that the 
agreement and the award be recorded under section 375 of the 
Civil Procedure Code A decree was passed accoidiogly on the 
13lh December 1900 m which the submission and the award were 
lecorded under the said section and the terms of the award uerc 
embodied in it The Appeal Court held that the reference and 
the auard constituted an adjustment of the suit by a lawful 
agreement or compromise and upon that ground upheld the 
decree of the Court b«lon. Their Xxirdships referred with approval 
to the case of Samtbat v Premjt which had been decided 

in the same way and upon the same principle by Starling, J , on 
the Original Side of the High Court It is certainly not easy to 
distinguish the principle of those decisions from the principle 
upon which Mr Strangman now asks me to act And were I 
satisfied that no distinction could be drawn, notwithstanding 
that in some points the conditions of those cises and this case are 
different I should feel mj self bound by those decisions After 
haMDgciiofuUy studied not only those cases but many others 
dealing with the same question decided m the other Hi"h Courts, 
while I must admit that the weight of authority is heavily on 
the plaintiff's side I feel very graie doubts ns to some parts at 
least of the reasoning upon which many of those decisions rest 
Reference was made m Progitat y Otrdhardas^^^ to the Full 
Bench case of Sinhaw Pamanath W, ■nbere 

although the decisions of the majontj were substantially m accord 
with the 1 lew taken by Starling, J , in Samibat \ Trmjt Pi 
O'KincalyJ, in a di senting judgment, doubted the correctness 
of that deciMon For mj own part speal mg ujth all respect to 
the emment Judges who have adopttd the contrary opinion, I 
think that that Judge's doubt u ns u ell founded Again Jenkins, 
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C J , «aj s ‘ Uiat the decision m Simbat \, Premjt liQS met 

\\ ith the appro% al of Farroo, 0 J , lu GAeltabbat \ li^andubut ” rpsiiA'^uAi 

The pas'sago reforred to lionc\cr is merelj nn cltUr dteittm adamji 

So, too^ jn the case ol LttltJit tana C/clU \ Chtnnalhamlt in 

^^hlch Sir Li^\rcncc Jenkins sajs that Mr Justice Starlings 

Mev., if not affirmed, certainly was not rejected, the most that 

can be said is that the Judges there in an obtUr dtetum seem to 

have approi cd of it It la perhaps worth noting that the submis 

Sion to arbitration m Pragdat \ Qtrdkardat^* >\as made before 

the Indian Arbitration Act had come into force I do not myself 

think that that circumstance materially affects what seems to 

me the fundamental principle of the deenjon The learned Chief 

Justice says First it is said that Chapter 37 of the Civil 

Procedure Code, 1882, is an exhanstivo exposition of the power to 

refer to arbitration pending a suit I can find nothin" however, 

ID Chapter 87 which invalidates a proceeding not in accordance 
with its provisions bejond the result that non compliance 
deprives a party of a right to claim the consequences the 
Chapter prescribes ^ And I apprehend that the same process 
of leasonmg would apply to anj snhmission to arbitration which 
does not comply with the requirements either of Chapter 87 of 
the CimI Procedure Code or of the Indian Arbitration Act IX of 
1S99, But It seems to me that where o special proceduie is 
provided for extraordmary extrajudicial methods of settling 
disputed claims, it must have been the intention of the legisla 
ture that that procedure and no other was to be followed To 
saj that Chapter 37 was not, before the passing of the Indian 
Arliiration Act au exhaustive exposition of the powers to refer 
to arbitration and that a rcfeience to arbitration not made in 
accordance Mith its proMsions might ueiertheless be giien much 
more speedy anJ peremj torj effect to bj bringing it m under 
section 875 for the reason that "non compliance depru cs a partj 
ot a light to claim tlie consequence the chapter prescribes 
seems to me, speaking with the greatest lespect, a questionable 
proposition Because the reason advanced to support it will when 
closeh examined, become, I think, quite inadequate What la 
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1008 . implied m xt is that by not complym" with the statutory pro\ i- 
RukhakbaT sions regulating submission to arbitration, the worst that can 
AdImji befall a party so failing to comply is the loss of some advantage 
that he would have gained by compliance But if notwithstand- 
ing that he can take the benefit of section 375 so far from being 
in a worse he is in a much better position than if he had been 
bound by the provisions either of the Indian Arbitration Act or 
of Chapter 37 In both the latter cases a party, who, after making 
a proper submission, is dissatisfied with the award, has a right 
of challenging it before it can be converted into a decree or 
any further action taken upon it Whereas under the principle 
of Pragdai v Oirdhardat^^"^ no sooner has a party made an 
irregular submission, on which an award, no matter how full 
of defects, has been passed, than the other party can bring it in 
under section 375 and, without having any objections investigated, 
get a final decree upon it. This appears to me, speaking with 
all proper respect, one fatal objection to the principle upon 
which the plaintiff here relics Another objection which I 
rajselC feel very strongly, though I cannot deny that this does 
seem to hav e been present to the mind of other mote learned and 
eminent Judges who have nevertheless no difficulty m over- 
coming it, 13 that a mere agreement to refer a matter to 
arbitration, evnnot logically and without unduly straining 
language be fairly called an adjustment of a suit Nor do I 
think that that difficulty is removed by the fact that an award 
IS made. No doubt if the patties accept the award, then the 
agreement to refer plus the award which they had accepted, 
would constitute an adjustment of the suit by a lawful agree- 
ment But mere submission to arbitration cannot, I think, bo 
carried further than a step towards the adjustment of a suit 
This difficult} IS dealt with in Pragdat v Gtrdhardas^^), The 
learned Chief Justice, rel} mg upon Zteew/ey v Gtlmore^ \sQ.ya 
"But every submission to arbitration implies an obligation to 
p''tf orm the aw ard of the arbitrator , so that here there was an 
agreement to perform the award in adjustment of the suit, and 
that is an adjustment of the suit by agreement” One obvious 
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objection to tliat reasoning is that il does awaj at onco ivitli tho 
necessity for nlUbe special procedure prescribed m tbo Indian 
Arbitration Act and Chapter 37 of tbo Ci\ il Vroced ure Code For 
if that pTinciplo b“ •unitorinlj sound and uccepti,d, parlies sub 
mitting to arbitration vrould be under nn implied promise to 
accept the awar 1 ivhatever be its nature and bowci or it lias been 
arrived at That is in fact u hat they are obliged to do by applying 
the principle in the samo manner m which it bos been applied in 
those cases so as to enable a parly uishiog to enforce tho award 
to do so directly under section 375 It would be casj to pursue tins 
analysis further by nay of cxplammgand justifying tho doubts 
I feel about the correctness of the dcciciou m Frogdat v. f?ir- 
crrfiMh) But, as I hai e sai 1 unless I can distinguish that from 
the present case I should undoubtedly feel injself bound to 
follow it There is, howeier, one passage in the learned Chief 
Justice’s judgment, which does, I think, warrant me m saying that 
this IS a different case He aays * it is conceded, and I must 
assume correctly, that under the special circumstances of the 
case the sabmission is valid ” I will not pause as I might do, 
to amplify the imphcation contained in these words be- 
yond saying that notwithstanding what has preceded, the 
learned Chief Justice ciidently thought that a submission to 
arbitration, before it can be treated as an adjustment of the 
suit, must be ^ valid, ’ that is to say, made in conformity with the 
law governing arbitration proceedings I need not further 
dwell upon the difficulty which an accurate analysis of what is 
herein implied might introduce in logically and consistently 
interpreting the whole judgment It is enough for my present 
purpose to point out that tnd tho learned Chief Justice felt any 
doubt as to tho validity of the submission, it is at least fairly 
arguable whether ho would have come to the conclusion ho did 
In that case, as indeed in all the other cases to which it refers, 
there was a written submi«sion It is true that at that time, 
tho Indian Arbitration Act was not in force, and that presumably 
as this submission was held not to fall within the scope of 
Chapter 37, there was no statutorv need for a written 
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submission Now, howeiei, section 4 of the Indian Arbi- 

tration Act requires that wherever that Act is m force, 
submission to arbitration must be m writing In the present 
case there has been no such written reference or submission. 
I am not denying that this is a technical rather than a sub- 
stantial distinction because, from Mr Modi’s record, it is 
quite clear (that what he wrote down in the present case fairly 
and fully expressed all the wishes and intentions of the parties, 
and had they signed his notes there would have been, to all 
intents and purposes, a written submission of the kind required 
by law As the facts stand, there has been no legal and valid 
reference to arbitration at all Mr Modi's award therefore, (for 
it really is an award and nothing else) has no legal foundation, 
and can, therefore, have no legal consequences That, I think, is 
sufficient, in the view I take of section 875 and of the decisions 
upon It, to relieve me from the necessity of following against my 
ownjudgmeutthe majority of tho'.e decisions. As, then, there has 
been no lefereuce to arbitration and no award, what adjustment 
of the suit can there be to which I am asked to give effect under 
section 875 ? It appears to mo that there can be absolutely none. 
I como to this conclusion with great reluctance because it is clear 
that all the meriia are on the plaintiffs side There can be no 
question that all the parties did authorise ITr Modi to settle 
their disputes and did agree to accept his decision as finally 
binding upon them When, however, that decision came to be 
known, the defendant 6 repudiated it He has thus gone back 
upon hi9 own distinct undertaking and I cannot pretend that I 
feel the least sj mpatby with him because he has succeeded upon a 
highly technical point Indeed 1 feel so stronglj m this matter 
that although he is hero nominally successful, I shall order him to 
pay all costs winch may ha\e been incurred from the date on 
which all parlies, including himself, agreed before ilr Modi, that 
he should finally decide their dispute^, up to the date of the 
final order upon this motion 

Upon these terms I direct that the motion bo dismissed and 
thot the matter bo referred back to Mr Modi to take it up as 
and from tbo date upon which the parties agreed to make him 
their solo arbitrator. 
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Special Comtnj-!sioncr to pay the costs of the otlior pailics out 
of the share of defendant G. 

Attorneys for the plamliff 2Iet$rt, Jthatigir a td Seervat. 
Attorney for defendants 1 and 6 . Jfr. B. TaXiL 
Attorneys for defendant 2 : Mt tra. 21ehia and Shomji 
Altornejs for defeii Jant 4 ; JUetara. JeAatt^v and Seerpai, 


APPELLATE CRIMINAL. 


Be/ort Hr. Jvstie* Ciaiidatariar and Hr Justieg JTtaton 

EMPEBOR r TRIBHOVANDtS PaRSIIOTTAilDAS MANGROLE- 
WALLA • 

Cimtnal Broeedure Code {Ati V of I89S), ttiUone 32', SS3,3S4 S35, "ifl 
and SST’^CAarifis^Jovi'Ur of thirget^^Mujoinder of t'hargts-^lndtan 
Code (Act ZZiV of lSC0),4eetton$ tS^A, l53A-^Sedttton^Promottn<j 
enmdij, etc .letiBecn tlatsti — PulUtalton,tehaleon$tUiitet 

The accused was charged at one trial with having commi.ted offences punish* 
able under sections 12tA and 163A of the Indian Ponal Code, on two charges 
one with respect to ca hof the two Bit o<es he lubltsbedoa different datee in 
Ins newspaper called the JUnd Stoarajya At Iho trial there was no other 
eridecce of the psbhcation of (ho newspaper m Bomba/ except tlia declaration 
made h/ the aceastd under the Press Ad, and Ibo depositions of witnesses who 
received the nowspjper in Bombay as Goveinmont seivants in their capacity as 
such Tie accused was convutoJ on belli tbo cliaiges and aeiiteuced separately 
on each of them It v as contended m nppeal that there was no ct idence of the 
publication of the iiewspipci in Pombav, and that theic was a mujomclerof 
charges vitutiog the trial, 

Held, that the evidence on lecord was snfficieut to prove the publ cation of 
the newspaper in Bombay 

J 7 eW, further, tkal the tiial was not bad as there had been no misjoinder of 
charges 

Per CUAypAr^stJLS.J -'TtistruothattboJTagutrateframedtwocharges 
one with respect to caehof tbo two articles Butin each charge the offences are 
iiiantioned as being tho e pnnisliablo ond r sections 121V and 163A of the 
•Cr®'na1 Vppeal Jio S37ofl''03. 
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Ipdias Pflaal Code so that the acciiBodbftd dlsiuict iiot\co of the cbaiges ha bad 
to answer and be cou’d hardly hava ttfeu prejadiced liy the somewhat informal 
mode in which the charges ware drawn up Tbe defect if any was no more 
than a mere irregularity, cured 1^ the prorisioas of section 22j of the Code of 
Cnminal Trocedure 

There js nothing in the Criminal Procednro Code which directs that where an 
accused person is alleged to hate done two or more acts each of wl ich may fall 
Within the definition of an offence under one or another sect on of the Inaian 
Penal Code, the section or sections in cither case being the same the joinder of 
the charges under those sections is illegal Substouiiiilly the acts amount in 
such a ease to offences pnntshahle noder the same sections of the Indian Penal 
Code and therefore they are officoces of the same kind 

2^er ll£AToy J ->-&ecticia 234 of the Criminal Proeedare Code does not saj 
that at most a tnnl moat he \ mitedtolhieo charges it says it must he limited 
tothree offences and that the offences must be of the same kind The offence 
as defined by the Code itaell is the act or omission made punishable The offences 
in this case were two in nmnb r namelr the publication of two articles on two 
different dales These two offences were ns chaiged punishable under the same 
section of the Indian Penal Code, and were therefore offences of the same k sd 
The word ‘ section ’ in «eetion 234 of the Crimioal Procedure Code u not invan 
fthly to be read as singular Jt is not the inlention of the Code of Criomal 
procedure, either express or impl od, to exclude from the operation of section 234 
of the Code, an offence because it is made the subject of more than one 
charge 

Charging one act Of series of eels under more than one section of the Indian 
Penal Code is a proceeding proTided for in section 235 (clanao 2) and in sec- 
tion 23C of the CnminoIPrccedore Code and is also proridcd for m section 71 of 
the Indian Penal Code The Coart may charge an offence twice over under two 
different sections hut by so doing it cannot increase the sentence which may be 
unposed That principle is not offended by trying together separate offences for 
each of which there is more than one charge 

M:PTZAh from conyicUons smiis&aibiuxs passed by £[ S 
Aston Chtef Presidency Magistrate of Bombaj 

I’heaccTJscd'was the editor, pnhhshcr and proprietor of a news- 
paper called the 27r«d Stcaraj/a published in the Gujarati language 
He was charged with two offences punishable under sections 124A 
and IbSAof the Indian Penal Code, with respect to an article 
entitled ‘ Enghslitnea afraid of the pen " which appeared m an 
issue of his newspaper dated the 4th ApnllDOS, and also with 
reference to another article entitled “A grave warning” which 
appeared on the 11th idem in liis newspaper. 
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He was tried by tbc Chief PrcMtlcncy Magistrate of Bombay 
where he was charged as follo^^a — * Jbkbor 

“ I, A IL S Af'on, Ht'iuirei Chief Trom l<ncy MagWntc Bomb-Vi hereby TniMf^AW* 
charga joii Tribhorandas Pnrihcittamdas MAngrolcralli, n* folloxrg — 


“ That yon on or about the 4lU day of Apnl 1003 nt Bonilxiy by worJs in- 
tended to be read, namslyi an articlo m tbo Guj-iratt which u headed when 
translated ‘Englishmen afraid of tbepen* puhliebod in the Z7t»if ^'iKzriyys 
newspaper of which you were the editoMirintcr and proprietor brought or 
attempted to bring into hatred or contempt or excited or attempted to excite 
feelings of disaffection towards the Gorerement established by law in Pntish 
India and promoted or attempted to promoto feetlogs of enmity or hatred 
between diSerent classes of IIis Majesty « subjects, namely, between 
Native Indian and Enropean eubjects and thereby committed an offence 
punishable under sections 12-1 i and 153A Indian Penal Code 

•«2ndly —That you on or about the lltb day of Apnl 1''03 at Bombay by 
words intended to be road namely, an article printed in (be English audOujantl 
languages wbleh js beaded when corrected and tronshled ‘A grave warning' 
pnbbsb>(l in the Utni Swanfjna newspaper of whivli you were the editor, 
printer and proprietor brought or attempted to bring into hatred or contempt or 
excited or attempted to excite feelinga of disaffection towards the Government 
establubedby law m British India and promoted or attempted to promote 
feelings of enmity or hatred between different clsesos of IIis Majesty s enbjocts, 
namely, between Natiic Indiin and Earopoanenbjcctsand thereby committed an 
offence punishable under sections 121A and 153A of the Indian Penal Code 
and withm my cognisance 

“ And 1 hereby direct that you be tried on the said charges 
At the trial, the prosecuticm tendered into e\ idence tho dec- 
laration made by the accused under the Press Act before the 
Chief Presidency bIagi*trato of Bombay, ns the punter and 
pu'blis'her ol lbe'*J3rn5 Swnriyya” An5 ttiifre Tvexe VwowA- 
nesses on behalf of the prosecution, the Oriental Translator to 
the Government of Bombay and a clerk in bis ofEce, who deposed 
to having recen ed the copies of tho nownpaper m Bombay m their 
capacity as Government ser\ ants 

The Maf^islrate convicted the accused on both the charges, and 
sentenced tho accused to two years* ngorous imprisonment on 
the 6rst charge and to one yeaPs rigorous imprisonment on the 
aecond charge : the sentences to ton consecutively. 

Tho accused appealed to tho High Court. 
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Bapttsia for the occn«ed • — Theic is no evidence of puhLcabou 
of the newspaper m Bombaj Iho declaration by the Accused 
under the Vresa Act is no evidence oi publication 5 nor would 
publication ho proved by depositions of tuo witnesses who 
received copies ot the newspaper in Bomboy merely ns and m 
their capacitj of Government servants. 

Secondly, the trial is bad on the score of misjoinder of charges. 
The accused is charged with both under section 124A and section 
353Aof the Indian Penal ^Code m lespect of each of the two 
articles that appeared in bis newspaper on the 4th and llth April 
1908, respectively. The offence under section 124A is distinct 
frnm the one under section 16^A and a separate charge for each 
of them should have been framed The Criminal Procedure Code 
positively enacts that two charges are necessary, this is an 
illegality and not an irregularity which could be cured under 
section 537 of the Code See Emperor v. , Svhra/itnanta 

At/^ar V. Kinfj‘Etnjieroi Sukh Lai ShtiKh V. Tara Chand Ta , 
^^owaj V ar and Q^ueen-Cviprest v. Anant 

The forms of charges m the schedule to the Criminal Procedure 
Code distinctly indicate that there ought to bo separate counts 
fot separate offences , and ei en a separate head of chargo for each 
offence under the same section m the same transaction Seethe 
form regarding the substantiie offence and the attempt under 
section 2ll of the Indian Penal Code rurthermore, the form 
prescribes three heads of charge for section 382 of the Indian Penal 
Code. This IS a clear indication that legislature requires that the 
charges should be very specific, definite and distinct for each 
ofifince^ 

Assuming that the Jlagistrate has complied uith the provision 
of section 233 so far as charges are concerned, then the parti- 
cufars as required by section 225 are not gnen Ho on<»ht to 
ha\ 0 pointed out the passages in the first article that came w itbm 
the putMCW of section 121A and those that came under 
section 153A. 

11) tlOOl) 2) All 195 (3) (1005) S3Cai.C8»lp 72 

(2) (lOJJ) C6 5I«a.fll (4) (lOOO S9 M«a tea, 

( ) avOO) 25 B?id so . 



V*OL.XVSlII) DOMBU'SHUtS 

Section 233 of the Crmunnl Procc^lurc Ccili. snjs llmt cocli 
charge shall be tried scpanloK In tin-* ca«c there ore four 
otTences an 1 two cliargL® *5cction 231 is nn exception to section 
£38 But oQenc s un Icr sc tions ISIA nnd 1S3A of the Indian 
Penal Code are not offences of the same bind, and the articles of 
the 4tli and llth April are not parts of the same transaction 
^\Itlnn the meaning of section 235 of the Criminal Procedure 
Code 

(acting Adiocate Gencml) for lli-^ Crown —Sections 
231, 23''i, 235 and 239 of tho Criminal Procedure Code me excep- 
tions to section 233 of the Code Scciion £85 j<j put after section 
234 to meet Mith those cases where focts alleged show that they 
come under two or more different sections of the Indian Penal 
Code There is therefore no irregulantj in joining section 163A 
read with section 124A m the charge* 

CuA^D^^ AitKAit, J —This IS an appeal from the judgment of 
the Chief Presidency ilogistrate of Bombay, convicting tho 
appellant of two oifeoccs one under section 124A and tho other 
under section 1S8A of the Indian Penal Code arising out of each 
of two articles puhli«hcd in a Gujarati newspaper called ih^Uind 
Staarajya Several points of law l>a\e been urged by tho oppel 
hnt’s Counsel, Sir Baptists Ihe of them is that the learned 
Chief Presidency Magistrate had no jurisdiction to try the cose 
This objection to juris lietion is based upon the ground that there 
18 upon the record no evidence of the publication of the news- 
paper m Bombay But thiee witnesses examined for the Crown 
state that they recei> ed the newspapcrio Bombay , and there is 
the declaration made by the appellant himself under the Press 
Act 1 he mere fact that two of the witnesses are scr%ant3 of 
Go\ ernment w ho recex> ed the newspaper os its agents, cannot m 
law render then o\idenco inodinis&ible on the question of 
publication 

The second and tlio third point urged by Mr Baptisto ba\o 
hardlj any substance It is contended that the trial is rendered 
illegal because the learned Magistrate did not frame a separate 
charge for e\erj distinct offence os required by the first part of 
section 233 of the Code of Criminal Procedure It is true that 
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the Magistrate framed two charj, cs — one m rcspe''t of the article 
of the 4th of April and the othei in respect of the article of the 
11th of April, 1903, But m each charge the offences are men- 
tioned as being those punishable under sections 12 lA and 
153A, so that the appellant had distinct notice of the charges ho 
had to answer, and he couldhardly have been prejudiced by Ibo 
somewhat informal mode m which the charges were drawn up. 
The defect, if any, was no more than a mere irregularity, cured 
by the pro\ isions of section 225 of the Code of Criminal Pro- 
cedure It IS further contended that the trial is illegal because 
the particulars in respect of each of the charges were not given 
by tbe Magistrate by the specification m the charge «heet of the 
passages in each of the articles, which, according to the case for 
the Cronn, brought those articles withm sections 124A and 
1&3A of the Penal Code But the case for the Crown was m 
the Court below, as it is here that each of the two articles taken 
as a whole brought the act of the appellant within each of these 
sections TJndei those circumstances no specification of any 
particular passages was called for 
I pass on now to Mr Baptista's argument that the trial is 
illegal on the ground of misjoinder of charges The misjoinder 
complained of IS that the offence charged under section 124A of 
the Indian Penal Code arising out of the article of the 4tli of 
April, being distinct from, and not an offence of the same kind as, 
the offence charged under section 153 A of the same Code, arising 
out of the article of the 11th of April, and that the offence 
charged under section 153A as arising out of the former article 
being distinct from and not an offence of the same kind as the 
offence charged under section 124A as arising nut of the latter 
article, the learned Magistrate ought not to haa olned these charges 
together at one trial It is admitted by Mr Baptista that the 
charge for the offence under section 12 lA of the Penal Code m 
respect of one of the two articles m question could be legally 
joined to the charge fortho offence under the same section in 


respect of the other article And in such a case it is equally 
clcar'.^rom sections 235 and 237 of the Code of Criminal Procedure 
that if in respect of each of the articles the evidence recorded 
subslnnuated the oirciice under section 153 A, instead of the offence 
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under secHon the nccascd could be legally conNicted of the , 

former oflcnco, e\cn though it did not form the siilijcct-malterof Eupebob 

the charge. That being the case, tlie addition of the oflenccs under TaiBiiovii:- 

that section in the charge sheet cannot bo held to be illegal. On ® 

the other hand, it was an ad\antagc to the appellant in that ho 

had notice of the additional oflence charged, of which ho could 

ha\e been under the Code con\ictcd without any notice in tho 

charge sheet. It is true that, as urged by Jlr. Bnplista, tho 

offence under section 12JA of tho Penal Code is not an offence of 

the same Vmd as an offence under section 153A of tho Code. And 

the Ciimionl Procedure Code no doubt provides that those two 

offences cannot bo tried together. But there is nothing in 

the Code which directs that where an accused person is alleged 

to have done two or more acts, each of which may fall within 

the dednition of an offence under oneoranotlier section of tho 

Penal Code, the section or sections in cither case being the same, 

the joinder of tho charges under those sections is illegal. 

Subitantially the acts amount, in such a case to offences punishable 

under tho same sections of the Indian Penal Code and therefore 

they are offences of the same kind 

Mr. Baptista has not denied tho seditious character of the 
article of the 4th of April On the other band, ho has candidly 
admitted before us that he cannot defend the article id question 
so far as the offence under section iSIAof tho Penal Codo is 
concerned. Tlie other article, that of tho lUh of April, he con- 
tends, is a mere repubhcation of what came into the appellant s 
hands from outside, and was published by the appellant with 
remarks showing that he did not approve of tho sentiments in 
the article. It is clear, however, from the evidence of surround* 

ing circumstances that the so callid disapprov al was feigned and 
ironical and that tho appellant published tho article in question 
because it gave him on opportunity of banging the established 
Government of tho land into hatred and contempt. 

Under these circumstances it is unnecessary to consider 
whether cither of the articles can rightly come under section 

lb3A of the Penal Code. 
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150S "Wo affirm the convictioa nmler section and as lo the 

j-MrEBOs"" sentences we decline to interfere on the ground that they cannot 
TniMorw considered too severe 

I ® “ Heaton, J ‘—Mr Baptista's first argument was that pubh* 

calion m Bombay was not proved. There is no substance in 
that. 

His mam arguments were directed to the charge and were to 
the effect that as the chaise was contrary to Jaw the trial was il- 
legal a geneial proposition which he sought to make good by 
the authority ot the Privy Council judgment in Sxihrahmama 
Ay^ai^i case ''h 

In order to understand the argument it is necessary to set out 
. tho chai ge It reads as follows — 

"IiAtll S Aston, Bs^oiro, Obwf Picsjdcncy Magistr-ite, Bombay, hereby 
charge yon TnbhorAnda* Pur^hottatadae Mangrolewalla as follows —That you 
on or aboot tho 4th (Uy of April 190'^ at Bombay by words lotended to be read 
namely, an article m the Gujarati which w headed when trouslated * English 
mCQ ainid of the pen published id tbs -Ui >t2 newspaper of which 

yon were the editor, printer and proprietor brought or 'ittospted to bring into 
hatred or contempt or eseited or attempted to excite feelings of disaffection to 
wards tho Oorernmeot cslabl ibed by law in British India and promoted or 
attempted to promote fcchngs of enmity or haired between different classes of 
Hia Mftjostj a subjects namel*-, between ^at^vo lodian or European eubjeots 
aod tb rehy committed «n offonro puniehablo under sections lSlAandl£SA, 
Indian Penal Code 

' 2ndly — TJu^ you on or about tho 11th day of April 1903 at Bombay 
by words jutendcl to bo read, namely oa article printed in thoEnglieh and 
Gujarati langQSges which is headed when corroct“d and translated ‘A grave 
warniig* published in the ^UM«yya n-wspipjr of which you were tlio 
editor, prlotcr #nd proprietor brought or nttempted to bring into hatred or con 
tempt orexcited or attempted to excite fe lings of diuffs lion towards tho 
Goiemmcnt cstabluhed by Iiv in BriUah Indn and promoted orattcmptol to 
promoto feelings of enmity or hatred betireon different cusses of llis Stajestys 
subjects namely, between Jialire Ind no and European sabj-cts and thereby 
committed an offence pnouhablo uodersections I2IA and 1S3A of il o Indisn 
Pensl Code ind within toy cogDUance 
“ And 1 hereby direct tluit vou bo tried on the ti 1 cl srges 


(t) w^\) hisd. Gl. 
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First, it la paid that this charge is ualaw ful because it does not 
follon the form guen m Schedule V to the Criminal Procedure Eupfuor 
C ode for charges with tn o or mote heads, but instead o£ doing so -jj jcnoTAN 
combines in one uholc m each case the charges under sections 
124A and 153A The defect is a \ery formal one and is cured 
by section 215 of the Code which says — * No error m stating 
cither the offence or the particulars required to be stated m the 
charge, and no omission to state tho oficnce or those particulars 
shall be regarded at any stage of the case as material, unless tho 
accu-.cd was m fact misled by such error or omission, and it has 
occasioned a failure of justice * Tho Privy Council case referred 
to 13 not an authority for saying that such an error in the charge 
IS an illegality vitiating the trial It is only necessary to read 
the judgment in that ease to see that then Lordships of tho 
PtiNy Council were dealing with a grossly illegal trial, and tbeio 
IS apparent throughout that judgment as strict an adherence 
as possible to tho facts of that particular case, and as httlo 
generalization as is compatible with a true presentment of 
thoir reasons. 

Ml Baptista’snext objection was that though it was not illegal 
to charge the appellant on the articles as a whole, j et when 
charg‘“d m rc'spect of each article under sections 124A and 153 A, 
he w a«i prejudiced as ho did not have notice of tho particular pass- 
ages m each article on which the prosecution relied to bring it 
first under section 12iA and secondly under section 15SA. To 
this the answer is that as rcgaids these charges the prosecution 
did not proceed on seperate passages but on the articles ns a whole. 

But Mr Baptist! ar^jUGs m effect that lii^ client ought to ha\c 
had notice, before ho u as lequired to enter on his defence, of the 
process of reasoning bj s^hlch the prosecution brought each 
article under section 121'A and also nndci section I53A of the 
Ptnal Code Whate\cr application sudi an argument may lia\c 
to eases in general, it fails in its application to thu case, because 
the process of reasoning n Inch the prosecution followed, uasto 
deal with the articles as a wholo and not with particular 
passages and tho accusi-d had notice that he was charged under 
section l2JAand under section 155 \ m respect of each artick 
as a mIioIo 
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1008 The last o£ Mr. Baptista’s technical arguments ivas that the 

L'iPKi OB joinder of the charges i elating to the two publications of the 4th 
•rin*o\is and 11th April, was illegal and vitiated the trial IJo assumes for 

D4S the purpose of this argument that there were four charge^, two 

relating to each article , and he urges that as each of the four 
charges did not relate to an offence of the same kind, they could 
not be tried togethei. He bases his argument mainly on sections 
233 and 214 of the Code of Criminal Procedure which lun as 
follows — 

‘ 233 For erery distinct offcnca of which nay person, is ftccused there 
shall he a sapvate clmgc.anJeicry sneU clni^c shnll betned separately, 
except in the cases mentioned m sections 231, 2.,5 23C and 239 
“23t (1) "Whan a person w accus d of more offences than one of the sawo 
1 md committed within the space of twelve montlis from the fiut to tl o last of 
such uffcncesjhe may bo charged with, and tried at oao tnd for, onj Dumber of 
them not exceeding three 

“(3) OUencos are of the same kind when they are punishable with the same 
amount of punishment under the same section of ll e Indian Penal Code or of 
any epccial or local law 

Section 23 1 docs not say that ftt most a Inal must bo limited 
to three charges it says it must be limited to threo offences and 
that the offences must be of tbe same kind The "offence'^ ns 
defined by the Code itself, is the act or omission made punishable 
The ofTences m this case were two m number, namely, thepublica- 
tion of the 4th April ami tbe publication of the 11th Apiil 
These two offences w ero, ns charged, punishable und^r the same 
sections of the Indian Pi-nal Code and w ore, therefore, it seems to 
me, offences the same kind If the word ‘‘section*’ in the 
second clause of section 234 be tend as incapable oji muamn^ 
“ecclionV' that is, if it be read ns imnrmbly smgulni, then 
ilr. Baptista’s argument is good, not otherwise But I do not 
lliink it 13 the intention of the Code, either csprcs^cd or implied 
to exclude from the operation of section 281 an offtneo because 
it 13 made tbe subject of more than one charge. . 

Charging one act or senes of acts under more than one section of 
the Indian P«.nal Code is aprocctding proi idcd for in section 235 
(cl 2) and m section £30 of the Criminal Procedure Code and 
15 also prosidcd for in section 71 of tUo Indian Penal Code 17111011 
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'= 13 s •nherc anj tiun" i 5 nn offence fiillin" within t^\o or inoro 
'erarnte definitions .... the offender shall not be 
punished with a more set ere pumshment than the Court which 
tries him could nnardforanj one of such offences You may 
charf^c an offence tnicc o\cr under two different sections but by 
so dom" you cannot increase the sentence which may he imposed 
That principle is ro‘ o^'ended hj trTing together separate offences 
for each of which there is more than one charge Therefore I do 
not think the joinder of charges in this case was contrary either 
to the express words or the principle of the law 

On the merits there is little to he said A careful perusal of 
the article of the 4th April shows a deliberate design 
to excite feelings of disaffection towards the Go\ernment estab- 
lished by law in British India, or to bring that Government 
mto hatred and contempt The nature and tone of the article 01 
letter of the 11th, the general character oi Ihnd Swarajya as 
cMdenced by its own publications, the circumstance that the 
letter said to bo received from outside was translated into 
Gujarati, and th-* mtroductot} words printed before the trans- 
lation taken together, conMneo me that the publication of the 
11th also was deliberately designed to do the same. It is not 
^ ery material to consider whether the offences also fell under 
section 153A of the Indian Penal Code The convictions are, in 
my opinion, good under section 124A, and the sentences, I con- 
sider, are not too «cvere So I conenr in the order confirming the 
comictron and sentences 

Conviction and sentence confirm'd. 
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Hefore ce Chandaoarl,ir ani Jfr Juth * Heahn 

ro3. RAMAKUISHNA aliat KAMAS\\AJII Biy KUPPUSWAAII (oBIOI^A^‘ 
Septemler 9 PiaiKTIFp) AppsttAST, t» TJRIPUEABAI KOSI KUPPUS'N^ AMI JlOD 
• LTAU (OIlIOI^AI. DErEVDANT) Respo’tdsnt* 

Siniltt laiB — Adoption-^Adoption by a wutow^Alicnalion by the mdoio f'tof 
to i\t data ofadoftMK — Bijif of the adopted ton to dispute the alienation 

TTliero a Hin^Ti widow, wlio lias inlieritcd iei Imstand s properly, adopts "v 
son, the adoption bas the effect of divesting ber of the property and putting 
end to her estate as heir of herhnsbaDd The adoption has tho sflma effect as 
her death with this difference that after the adoption she has a right of mam 
tenancQ against the adopted son during tho rest of her life Bat tho nght of 
TaainUnance so long as it is not a cl argo on the estate or any portion of it, does 
rot confer on her any right to the estate orcniitle her to transfer it by way of 
sale or mortgage. 

Thus, if a widow, hefore the adoption sobers a portion of the mhentanco there 
from and transfers it to a stranger, without any proper or necessary purpose 
bind ng the estate absolutely according to Hui lu law, tho transfer logically 
speaking, must cease to have any effect after the ndoption sinca it could only 
operate dunng the time that the estate was represented l>y her ns heir and tho 
result of the adaption is to torminato that estate 

Zalthmanv ^edAaJaiO) and JUore t followed Sieeiamdtif 

Kritlamma^i), not followed 

SECOhD appeal from the decision oE T D Pry, District Judge 
o£ DbdtwAr, cotifirramg the decree passed by V Y. Yhadke^ 
Tirst Class Subordinate Judge at Dli'trwAr 

Suit for a declaration that tho plaintiff was the owner of certain 
property 

The property m dispute belonged to one Kuppust\ aim, uho died 
lca\ mg him surviving his widow Tripurabai (defendant No 1) 
She avent into possession of the property , nud mortgaged the 
same with the defendant No 2 for Tls 400 Tho rnoitgagco 
(defendant No. 2) obtained a decree on his mortgage • tho properly 
"ua 8 1 1 in es CUiiuii of the dccrtc and purcliusrd by cliftn nut 
No d. 

• Seeai d tprest ^o, 870 cf 1P07 

0) 11 Eoffl COO. (») ns 1) 10 Tom SOO 

(J) (1903) Su Sfa 1 1 r* 
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After tins, Tnpurabai adopted tlic plaintiff on the 28th 
January 1903 

On the 10th ATflTch 1905> the plamtiff as the adopted son of 
Kuppu wimi brought a suit, to obtain a declaration that he was 
the owner of the propettj. 

The Subordinate Judge held that the transaction entered into 
hy Tnpurabai v, as for good eonsideration and % alid, and w as 
binding on the plaintiff IIis reasons u ere as follows — 

“ Almost at the close of the trial the JefoDd-iBU prodoced s ceitified copy of 
fi dec Sion of the Bombay High Court (Dhaudirtt \ JsJiiecirdixitW) wherom ifc 
ha* Been Lrfi that an adapted son of a Hiodn nidowlmno right during: her life 
tune to ineatiott the valiJiti of tI coations eflbeted by the widow before h s 
a'loplion It ij clear that this decision Will bar the preseot smt This Conit 
je bound to follow a decision of t! o High Court but I bare got my own misgtr 
ingi owing to the fact that the decision lias not been reported oven in the Bombay 
Law Bfporter Thp<>e cases are likely to go before the High Court wbero tho 
d 0 8 on now rel oi on by the defendants may bo rerons dered 

On oppeaJ, this decteo uas confiimed by the District Judge on 
the following grounds — 

" I hare before me the decision of the Bombay High Court in the nnreported 
cas" referred to by tho Subordioato Judge Ildoosnot bowerenseemnecessgry 
lor zne to iiscusi the propriety of following an UDfepofted judgment as I 
propose to follow the hladraa judgment in ^reeraaiufu V Srntamml (25 lla3 
143), which appears to conclude tht- question at issue. 

It IS urged on the othei side that this mlmg is opposed to Iho Bombay 
niliDgsmiariiaar HoiAalai (11 Bom COO)anl Jfo o V Salajt (19 Bom. 
SOP) 

If this wero so I should of course, follow tho Bombay rulings, but it scoiss 
clear that tho Dlsdraa cose raises and deeid s fho point for the first bmo 

On page 14S of tho Hodr s j idoOicnt occi is tlio following passage i— 

In the few reported cases in i hieh ft eon adopted by i widow bmtigbt a 
suit during her life time to set iM.»dc ftfiei aliens made by her prior to tlo 
adoption, the decision pioceeded ou the assnmition that be would be entitled 
to ri.covcr possession of the property ■'lieDatcd. nnle*s the alienation were made 
for n puipo e n Inch would bo binding upon a tcTcrsionary heir In all the 
cnsc« in wli ch the al cnat on i> is frt aside at tl c instance of tho adopted son 
(ho decision jirocecdcd only on the ground that the widow esceeced her lawful 
po^erinmaUnsthealienstion In none of them was tho question distinctly 
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raised and considered, wl etlier tlie vendee would not in any o ent bo entitled 
to relam possession duiing ter Lfo time as the widow of 1 cr deceased 1 usband 
The point is then considered at length ond the suit brought hy the adopted 
son 19 dismissed as prematnre 

I thus have excellent authority for lioldmg that this decision is not opposed 
to any former decision 

That being the case it is clnrly my duty to follow this judgment nnlcss and 
until it IS dissented from by the Bombay High Court More especially is that 
course incnmbonb on mo when I find it rcmarl c I on page 155 that tl o rule 
IS not only sound m principle hut ismcomonance with justice and equity ’ 

The plaintiff appealed to tlie Hi/rh Court 

J 0 Besat for the appellant —The decision m Srecratnulu 
\ . Krista] i«aW is no doubt against me , but it is opposed to the 
rulings of tins Court Kadhahai^) , Moro\ 

^7hlch should be followed hero 

Q,S Mulfjaonkar for the lespondent — The question laised 
in this appeal was aigued m Ishoardixit^'*'), where 

the Madras case is followed It has however, not been followed 
an Itaajt Nana v Kesu Nana^^^ 

CiiASDAVARKAB, J» — ^Thc District Judge has rejected the 
appellant’s claim, holding on the authority at Sreeratiulu 
Krttlaima^'', that wlicre a Hindu widow, who has inherited 
hei husband's immoveable property, alienates part of it and 
then adopts a son, tho son cannot euo to recover possession of the 
property until the termination of her widowhood, even though 
the ahenatiou was not tor a proper or necessary purpose 
justified by Hindu law This Madras ruling is directly opposed 
to the decisions of this Court m LaKtRman \ Jtudfialai and 
J/bro v which Iho District Judge has misread m 

thinking that they are not conclusive on the point There is an 

earlier decision of this Court v llan 

which IS equally conclusive (Sec page 73 of that leport) 
Besides, these decisions have been followed in this Court except 
in one case {Mavdtxtl hltatlardtsit v, Ishicardixit fin 
Bhaslardiiti in which Russell and Batty, JJ, followed tho 
(» 0'X)2)2i5Mfc^ J43 (•} 8, A bo 14C of 10C5(Unffp ) 

n (I8S7» U bom. coo, W F A ^0 C62of ie07(Uorep.J 

P) a8'‘i) W (l871)8nom H C n.A.t 3 07. 
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Madras decision. It decs not appear to lia\c been brought to 1^03 

the notice of those learned Judges that tho law enunciated m Hama 

Kalliojt Ktithnaji \ Uari JoffojiW and^the other two decisions krishva 
{Lalslivtan a. Itaihalai''^ and Moro v. Balajt^^'>), has been TniPunADAt 
followed in this Court in a mimbei of unreported decisions and 
has been understood to be well established in this Presidcnoy 
since the year 1871. 

"Where a Hindu widow, who has inherited hei husband’s pro- 
perty, adopts a son, the adoption has the effect of divesting her 
of the property and putting an end to her estate as heir of her 
husband The adoption has the same effect as her death, with 
this difference that, after the adoption, she has a right of main- 
tenance against the aiiopted son during the rest of her life, but that 
right, 80 long as it is not a chaige on the estate or any portion 
of it, does not confer on her any right to tho estate or entitle 
her to transfer it by way of sale or mortgage These are mdis 
putable propositions of law and indeed they are admitted m tho 
Ma Iras judgment on the authority of the Privy Council ruling in 
Bhurm Bat Pandet/ v MtUiuma^ Shama Sooudrt Bilialt W 

IE the widow, before the adoption severs a portion of the in- 
heritance therefrom and tiansfers it to a stranger, ^without any 
proper or necessary purpose binding the estate absolutely 
according to Hindu law, the tiansfer logically speaking, must 
cease to have any effect after the adoption, since ifc could only 
operate during the time that the estate was lepresented by her 
as heir and the result of the adoption is to teimmato that estate 
But in support of then Mew the learned Judges who delivered 
the judgment in Sreerainulu > , rely on those 

decisions of the Triv y Council and o£ owe High Courts, in which 
it has been held that a Hindu widow lias *‘an absolute right 
to the fullest beneficial mteiest in her husband's property for 
her life,” that is, ‘ during the terra of her w idowhood " Now, as 
a general proposition of Hindu law, that is true. But the 
cases in which it has been so held and which are cited m the 

<1) (lS71)SIlc>m UCI'acjC' W (lS9l)19Dom 609 

( ) as&‘) 11 1 CO’’ ^ *1 r -^2- 

(5) (I90’i"i» XTal. H3 
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1908 Madras judgment, were cases m none of which was any question 
' of an adoption hy the widow and the effect it has on her estate 
iBisnN\ as heir of her husband, involved. It is straining the language 
BIP0I ABAi of those decisions, particularly the words “ during her 
widowhood ” to apply them to a state of facts not contemplated 
or covered by those decisions. That general proposition is 
qualified by the proposition hud down m other cases that such 
an adoption puts an end to that estate and divests her of it, 
though her widowhood continues 

The Madras judgment proceeds upon the analogy of an 
adoption made by a Hindu father after ho has alienated any 
portion of his ancestral property. Now, it is hue that the 
adopted son in such a case cannot question the alienation and 
that he becomes joint owner with the father only os to such 
ancestral property as the father was posscesed of at the date ot 
tho adoption Rut there can be no analogy between such n 
case and a widow making an adoption to her husband In tho 
case of tho father, at the date of the alienation ho was full 
proprietor of the property— he could do what bo liked with it so 
long as there was then no son to restrict his right of ahcnotion 
to purposes defined by Hindu law The alienee takes the 
pTOpertj absolutely and the subsequent adoption cannot affect 
it Hamlhat lidhshman Chtnlaman^^^ It 13 otlicrvviso 
with a widow Though she represents tho estate ns licir at tho 

date of an alienation bj her, her right is of a limited character 
and she has no absolute right over it except m certain ca cs 
defined bj law She can confer au absolute right on licr 
alienee onlj m those cases , otherwise the alienation has efft.ct 
onlj during the lime that her widow s estate lasts That estate, 
according to Hindu law, comes to an end cither when she dies 
or when she makes on adoption Iho nlieiico takes tho 
propertj from her subject to that law, provided the alienation 
was not for a proper or nccessarj purpose according to Hindu 
law It 13 difficult to S“e how lha case of n father can supply 
nnj atmlogj to the case of a widow, V’hich rests on different 
principles 


(I) (l«6l} C hem C30 
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But the learoed Judges m the Madras judgment rely on 
certain obser\atioa3 of the Privy Council la the welUhnown cose Kiuv. 
ol JIcntram Eoltta \ Kerry Kcitlany^i ns having "an unpor- 
tint bearing on the question novr under consideration and as Tniftninii 
lending support to their view The observations aro — 

‘ But, further the widow has a right to sell or mortgage her 
own interest m the c*tato If her estate ceases by an act 
of unchastity the purchaser or mortgagee might bo deprived 
of the estate, if the surviving brother ot the husband shoula 
prove that the widow’s estate had ceased m consequence of an 
act of unchastity committed by her prior to the sale or 
mortgage ’ 

Lajing emphasis on the word ‘ pnor the learned Judges 
in their judgment remark — 

"It will be noted that m this pas«sge the Privy Council 
distinctly assume that eveu if the widow’s estate should cease 
b} her committing an act of unchastity and the succession of 
her husband’s heirs should thereby be accelerated, the purchaser 
or mortgagee, from her, of her own life«mtcrest m the estate 
would not be divested of it, if the sale or mortgage had taken 
place prior to her act of unchastity, but only if it had been 
tubsequent thereto 

The observations of the Privy Council must bo rood bj the 
Ighlof the context in which they occur The question in 
Zloniram KoUta’s case^ J was whether unchastity in a widow 
causes forfeiture of the property which she has inherited from 
her husband where such unchastity is subsequent to the inherit* 
once After dealing with the tests ID the Hindu low hooks on 
the subject and concluhng on the strength of those texts tliat 
such unchastity does not cause forfeiture tlicir Lordships jro 

ceed to refer to Mr Justice Jacksonsjudgraent as pointing out 
“the mischief, uncertainsy and confusion that might follov/ujon 
the alTirmanco of the doctrine that a widow 'a estate U forftU I 
for uncha<»titj , particular!} , in the present constitution of Ilh Ju 

society and the relaxation of so many of the precepts nlallri/ 

0) (tS8iJ)Un 71 A 115 »tp Mk! ms, j, ij, 

f, 1C03— 0 
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to Hindu widows It is in tins latter connection that the ob* 
senations in question occur in the 3udgment of the Privy 
Council First, their Lordships point out that if unehastity in a 
widow were held to involve the consequence of forfeiture of her 
estate, the reversionary heir of her husband, if ho happened to 
ho her husband's brother, might lead her into temptation and 
thus occelerate the succession in his own favour That is one 
mischief Next it is pointed out that a person who had taken a 
purchase or mortgage from her after her unehastity might suffer 
The hardship, uncertainty and confusion, in such a case is obvi- 
ous. The purchaser or mortgagee might not know of the un- 
chastity at the tune of the alienation m his favour, and to be 
deprived of the estate because the unehastity is subsequently 
proud, IS hard upon the alienee, because, in that event, he must 
ho treated as a trespasser ab tntho, having taken the transfer 
without any title These considerations do not exist m the case 
of a purchase or mortgage before the act of unehastity There 
the purchaser or mortgagee takes a good title, subject to the con- 
dition that it will last until the widow’s estate as heir is termi- 
nated in any of the modes recognised by Hindu law. Upon the 
hypothesis that unehastity is one of those modes, the purchaser 
or mortgagee, who takes the property subject to that condition, 
cannot complain of hardship, if subsequently tho widow turns 
out to bo unchaste, because till then he bus the right to the 
estate. It is in this light that the Pri\*y Council uould seem to 
have made the observations above cited. 

There is nothing in the judgment of the Pnvj Council to 
Ai arrant ttioinlerencoVuabVhciT liurisbips inlended ttic obser- 
\at10n3 in question as more than mere ''arffuaenlum al tneon* 
or to coni ey more than they Iiaio said expressly by 
waj of illustration The loferenco drawn from them by tJio 
Madras High Court is directly opposed to tho decision of tho 
Pn\j Council in BamuntIo$t Uooktrjea v. Muttamut Taunee^'^ 
m which they entirel> adopted tho following dictum of the 
Bengal Sadar Divani Adalat *'In that case, the son, when 
adopted, became tho imdoubtcd heir, audit was of course the 
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correct doctnae that no sale made by a widow, ■who possesses 
only 0 verj restricted life interest in the estate, could have 
been good against anjy ultimalc heir, whether an adopted son or 
otherwise, unless made under circumslancea of strict necessity ” 
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Article 125 of the Second schednie to the Limitation Act, 1877, 
IS abo invoked by the learned Judges in the Madras judgment m 
support of their ^ len That Act, beinga law of procedure oliould 
not be presumed to have effected any change in the rights of 
parties given by the substantive Hindu law Article 125 applies 
only to a reversionary heir which indeed a son adopted by a 
widow IS not But Articles 118 and 119 specially provide for 
the esse of such a son , and where those Articles do not apply, 
the case must fall within Article 144 see J/bre v Balajt^^ 

It IS to be remarked that the judgment of the Madras High 
Court m Sr««ramiilu v Krutamma^ 1 throughout confines the 
principle of its decision to a case wh*>re the alienation by 
a Hindu widow rnade before the adoption of a son by her, 
is of only a portion of the property inherited by her from 
her husband If the principle js sound, there is no intelligible 
reason why it should not equally apply to a ca«e where the widow 
has alienated the whole and not merely a portion of the property . 
The distinction made throughout the judgment in that lespect 
js purely arbitrary No authority is cited for it and it rests on 
no principle derived from texts or decided cases After this, it 
IS not neee’»sary to follow the judgment m tho consideration of 
the question whether its ruling is ‘ m consonance with justice 

and equity Notions of justice and equity vary and the consi- 
derations on that head noticed at the cooclu«ioii of the judgment 
may well be counterbalanced bj others equally, if not more 
weighty Most of those considerations are inapplicable to the law 
of adoption in this Presidency, where a uidow is entitled to 
adopt a SOD, unless her husband has prohibited it, whereas in 
the Presidency of Madras she has to obtain the consent of her 
husband’s sajiindai to such adoption In any case, such consi 
derations as ara pointed out m the judgment cannot outn eigh 
tho established principles of Hindu law. 
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Foiitheie reasons we adhere to the decisions of this Court in 
Zalahman v. EadAahat^^ and Zforo v. Balaji not only on 
the ground of atare deetata, hut also as being sound Hindu law 
Reversing the decree of the lower appellate Court we remand 
the appeal for disposal according to law on the meiits Costs 
shall abide the result 

Decree reveraed 

R R 
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Stfore CKtef Ju$ttee Scolt and Mr Ju$i%cf Chandavariar 

KAYERIAMJIA *nb akothm (osiqihai PiiiXTiFps) ApPsrwirTB v 
LINGAPPA sir RAMA ard othbss (obioirai PsFBRrBRTs) Ebb 

SOKDEHT8* 

Tranter <if Froperti/ Act (lVofl8S2) section SO— Mortgage mth posses 
Sion— Lease to mortgagor— Death of the mortgagee and hts sJiroivmg 
undivided hroiher— Sitter entitled ae heir—Possetsion and management 
Symorlgagtee tatioto—Fayment tf the rent hg the tenant %n good faith to 
mortgagee s viidoxB— Suit hy euter for recovery ofrent—Aesignment ly 
Xetsor nor necettary 

On the 14th Decemher 1895 Lingappa mertgagod with possession certain 
properly to Sabraya who on the »amo day let out the pioperty to Lingappa for 
twelve yean Snbso^nenlly Snbraya having d ed h s intorcat as mortgagoa 
snrriTed to his undivided brother Ramlonshna Ramkrulnadied mthe year ] 001 
and thereafter possession and management of the property was taken by 
Subrsya a widow Gown. She got her name placed on the kJ ata as ownor of the 
property and recovered rent from the tenant for the years 1902 an 1 1903 Tho 
person entitled to the property was Esveriamma as the eislcr lud heir of 
Snbnya and Ramkxishna and ehe broogbt a euit against the tenant for the 
recovery of rent of the BSid ) cars oathogrounl that Goi n Lad no anthortfy 
to receive rent and give discharge for the same 

ZTcW, that the defendant was not chargeable with rent snod for Section 50 
of the Transfer of Property Act (IV ofl8SS)was applicable inAsmne! as tie 
defendant in making the payment to Gowri acted in gwl fa th and luul no notice 
of tho plaint C s iDtcrest in tho property Th* langnngo of tl o section is general 
and to asM gnment by tho lessor during tho tenancy w^s necessary 

• Second Appcsl Lo. 576 of 1900- 
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Secovd appeal against the decision of C C Bojd, District 
Judge of Kfinara, confirming the decree of E F, Hego, Subordinate KivEnuMvA 
Judge ol Hon&var Li^airri 

The plaintifis alleged as follows — PJaintifl I's fatlicrParame- 
shwar Bbat died possessed of landed estate the khatfl of which 
stood in hi3 name m the revenue records He died leasing him 
surviving two sonsj Subra}a and Bamknshna, and a daughter, 
plaintiff 1 Bamlcnshna was a minor and he lived m union 
with Subraya. On Patameshwar Bhat's death the khata of the 
lands wa« transferred to Subra j a*s name. Subsequently Subraya 
died leaving a widow Qown On Snbraya's death the khata 
was transferred to the name of Ramkri«hna Thereafter Ram- 
kriahna also died unmarried and issueless Plaintiff 1 was thus 
entitled to the property as heir, «be being the sister of Ramknshna 
While Snhraya was alive the three defendants and their two 
brothers executed to him a mortgage*deed of the hncls m dispute 
for Rs 800 The mortgage was with possession on d was dated 
the 14th December 1895 and on the same day defendant 1 took 
up the lands on a Chalgeoi lease for twelve years and passed a 
kabiilayat to Subraya The plaintiffs, therefoie, brought the 
present suit against the tenant defendant 1 and his two brothers 
defendants 2 and 3, who were all in possession of the mortgaged 
property to recover arrears of rent for the years J902 and 1903. 

Plaintiff 2 was joined as a party because he had purchased from 
plaintiff 1 a moiety of her interest m the estate 

Defendant 1 answered inter aha that the suit was untenable, 
that he had no privity of contract or privitj of estate with the 
plaintiffs who were not the lawful owners of the lands that the 
lands belonged to his family and were mortgaged with possession 
to Subraya from whom the dclcndant alone took them on n 
lease and paid rent to Subraya and after his death to his widow 
Gown, that he had no sort of juris with the plaintifisj 

that Ramknshna had no interest and he was not Ramknshnas 
tenant that defendants 2 and 8 lived separate and they had 
nothing to do w ith the leaseholds that he had paid the rent in 
suit to Gown and had taken receipts from her, that he was not 
aware of the purchase hj pkintilT 2 from plaralifl ] that the 
purchase u as ms alid and that the riuit wM collusir e and r eiatrons 
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1908. Dpfendant 2 ■was absent 

Katebuhma Defendant 3 stated that the mortgage'debt which they had 
LivoAjpA contracted u as the family money of Subraya and Ramkrishna 
but the bond was passed to Subraya alone, that Subraja and 
Ramkrishna lived in union, that he was willing to pay the 
mortgage debt to a rightful heir declared by the Court and 
that ho was not liable to pay the rent in suit as the lease was 
taken by defendant I alone. 

The Subordinate Judge found that the Chalgeni lease alleged 
by the plaintiffs was proved, that their title to recover the 
arrears of rent was not proved, that the payment alleged by 
defendant 1 was proved, that the payment was binding upon the 
plaintiffs, that Subraya and Ramkrishna lived in union but the 
8um advanced for the mortgage-debt was the self-acquisition of 
Subraya and that the plaintiff was not entitled to recover the 
arrears of rent claimed. The suit was, therefore, dismissed, 

On appeal by the plaintiff the District Judge raised the 
• following issues j— 

(1) Was plaintiffs evidence wrongly excluded ? 

(2) Was the mortgage amount the self-acquhed property of 
Subraya or the joint family property of Subraya and Ram- 
ktishna? 

(3) Can plaintiffs recover the rent sought? 

(4) Do the payments of rent by defendants to Gowri hind 
plaintids ? 

The findings on the said issues were t— 

0) No 

(2) Self-acquired property of Suhruja. 

(3) No. 

(4) No finding necessary. 

The District Judge, therefore, confirmed the Subordinate 
Judge’s decree. 

The plaintiffs preferred u second appeal 

iV. J, Shhe$kTiiriar for the appellants (plajiititr-}). 

S. S, Pafkar for the respondents (defendants), 
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The second appeal ^vos heard hy Chondavarkar and Heaton^ 

JJ., ^Tho,OIl the 19lh July 1907, dchtcrcd the following inter- KAmiiuuA 
locutory judgments — Lisoatpa 


CuANDUARKAR, J — Thcrc ate two points urged before us m 
support of this second appeal First it is contended that the 
evidence of the oppellants was wrongly excluded bj the Sub 
ordinate Judge The exclusion complained of was under the 
following ciTcutcstancc’’ It appears that the Subordinate Judge 
and also the parties to the suit were under the impression that the 
onus lay in the first instance upon the defendants Accordingly 
the plaintiffs pleader put in an application on 8th September 1904 
praying that the plaintiff's witnesses might be ®ummoned 
after the defendants' witnesses had been examined Now, the 
order passed by the Subordinate Judge which is in ICanarese is 
clearly to the effect that as prayed by the plaintiffs their apph 
cation should be brought before him at the conclusion of the 
defendants* evidence for the purpose of ordering sunnionses to 
issue to the plaintiffs witnesses That meant that the prajec 
was granted e think that it was a wrong order to pass 
5uch on order is calculated to create unnecessary delay m the 
disposal of cases However that be, here the plamtifls were led 
by the Subordinate Judges order to believe that their witnesses 
would be summoned after the defendants' witnesses had been 
examined and therefore they were entitled to the summonses 
when the event contemplated occurred But the bubordmale 
Judge declined to issue summonses fien, because one of the 
plaintiffs had not como into Court and gone into the witness box 
though summoned by the defendants What happened was the 
defendants wanted to examine one of the plaintiffs , the plaintiff 
would not come forward ond for some reason or other stayed 
away But that might be a reason for drawing a presumption 
against her case on the ineritsr It is not sufficient to deprive the 
plaintiffs of the right thej had secured under the Subordinate 
Judgc'sordei IhelearuedDistrict Judgehastreated therefusal 
by the Subordinate Judge to issue summonses as a matter of 
discretion But the preMOUS order of the Subordinate Judge left 
him no discretion at all. We think therefore that the first point 
must be decided in fas our of the plaintiffi 
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Secondly, the point ui^ed in support of this appeal is that the 
District Jud£;e boa decided the case under the erroneous impres- 
sion that there is no evidence that Subrao and his brother had 
any joint property : the appellants* pleader Mr. Nilkanth has 
read out to ua the deposition of defendant No. 1 in which he says 
that the two brothers not only lived jointly but ho (defendant 
No. 1) has seen their field and their house. This could only 
mean that there was a house which Subrao held jointly with his 
brother. There is also evidence to that effect in the depositions, 
Exhibits 34 and 35. We also notice that in Exhibit 6 defend- 
ant No. 8 says “we borrowed fandly money of Subrao and 
Rumebandra ” which clearly means that Subrao and Ramchandra 
had some nucleus of joint property from which the money came. 
If all this evidence is believed, then Subrao and Ramchandra 
must be regarded os having been the members of nn undivided 
Hindu family and in that case, Subrao having pre-deceased 
^Ramchandra, on Ramchandra’a death the first plaintiff os his 
sister and therefore potraja tapinda would be entitled to the 
property. 

Tho appeal must go back to the District Judge who will remit 
the case to tho Subordinate Judge. 

The Subordinate Judge should resume tho suit from the point 
where tho defendants* evidence having closed, tho plaintiffs bad 
to begin their case. The defendants’ witnesses should be sum- 
moned and examined. The Sulwrdinatc Judge will then remit 
the record to the District Judge who will after hearing tho parties 
record his findings on the issues already raised ond submit thorn 
to this Court. 

Tho findings upon tho issues must bo returned within four 
months. 

Heaton, J. !— I concur in tho order proposed. Tho case was 
disposed of by tho Subordinate Judge after refusing to grant nn 
adjournment. I am exceedingly reluctant to interfere wiih the 
discretion which Chapter HI ot tbo Civil Procedure Code confers 
upon Judges in gr/inting or refusing adjournments. Tho law 
gives to them tho power and it b not for us in any way to limit 
it, hut In this particular case the Subordinate Judge gave what 
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from the record Appears to ha^e been preetzcall^j on undertakio" ^^03 
that the plamtiHV witnesses abonld bo smumoned after the Katboiisiua 
defendants’ witnesses had been examined It seems to me that LmoIrrA 
in so doing ho made a grievous mistake ; but having done so, ho 
had of himself hunt d the di crction which the law gave him as 
to adjournments and when tho time came and the plainiifl 
requested an adjournment to enable him, in fulfilm''nt of the 
Subordinate JodgCb own undertaking, to obtain the attendance 
of the witnesses , I consider the Subordinate Judge was buund 
to grant it 

The first issue raised by the District Court being disposed of 
by the High Court, the Ju Ige after the remand found upon the 
remaining issues as follows ' 

(2) The mortgage amount was the joint family property of 
Subraya and Ramkrishna. 

(3) Th- plaintiffs can recover the rent nought from defendant 1 

(4) Tho payments of rent by dolendant 1 to Gown did not 
bind the plaintiffs 

After (be said findings woro certified to the High Court, they 
were objected to by the respondents (defendants) 

The appeal was heard by Scott C. J , and Cbamlovarkar, J. 

S S. Fatkar for tho respondents (defen Innts) — We object to 
the findings armed at by the Judge He bos found in ihe 
plaintiffs* favour on tho question of title hiving come to tho 
conclusion that the mortgage debt o Ivanced to tlio defendants 
was the joint family property of Subraynand Ramkrishna and 
they having died, flamtiff I, their sistvr, was entitled to tho 
property as heir But in thi> ca e Subraj e’a ivi low 0 >wrj, to 
whose name the khata of the lands was tran ft^rred in tho 
revenue records is not a party and n euit for the decfamtion of 
riglit 13 now pending between her and tho plaintifi We have 
already paid rent c f the yesrs m sO«t to Gown and taken 
receipts from her Wo should not be corapelJod to pay it twice 
over. Tho property was mortgaged with possession to Subraya 
for a period of twelve years ou th© 14th December 19ii5 and 
defendant 1 look po 9 ses'*ion of tho property under n Icise for the 
same period bubsequently Subraj^a and Ramknahna died and 
a IMS— 7 
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Gowri took lip the management of the property and the lands 
were transferred to her khata. She, as the widow of Subraya, 
was the"^ apparent owner and the lands also being transferred 
to her name, we, in good faith, paid the rents to her and took 
from her receipts for the same. We had no knowledge that 
plaintiff 1 was the heir. As tenants we were estopped from 
denying the title of our landlord Snhraya and his widow Gowri. 

We further rely on section SO of the Transfer of Property 
Act. The ruling in Jaifindji Sorahji v. LaiihiJtiram Hajaram'^^ 
supports ouc contention. It lays down that a person taking a 
lease from one of several co-sharers cannot dispute his lessor^s 
exclusive title to receive rent ot to sue in ejectment. 

A SAieetAvariar for the oppellents (plaintiffs): — On the 
bases of the fre<ih evidence recorded after the remand the Judge 
came to the correct conclusion that our title was proved and 
that the defendants were liable to pay us the rent claimed. 
From the begioning the case has been fought out on the question 
of title. At ffrst it was found that we had not proved our title 
and consequently the suit was dismissed. Now that the 
finding on the question of title has been returned in our favour, 
it is not open to the defendant, at this iato stage, to set up 
land fidet on his part which he did not set op before. 

Section 30 of the Transfer of Property Act does not apply. 
It cannot bo made applicable as observed by tho Judge with- 
out unduly straining the meaning of the words u-sed The 
illustration to tho section indicates the doss of cases cootomplat- 
ed by the section. 

Defendant 1 held the lands as tho tenant of Subraya and any 
payment wade to him in good fuitb would exonerate the defewl- 
ant from liability to tbo rightful heir. Hut directly Subrtvya 
dic<J, the defendant could not claim tho protection of the section. ' 
It was his <iaty to ioquifc and to ascertain what persons wero 
entitled to the reoU 

II I ^ 

, dk/Arr, in reply. , . i i 

' Sc6tt/ C. J, r—Tliis hnit was brought bytb® plaintiffs to 
recover from the first defeudant on tho ground that he 
' * ' n> 13 rioai. 323. ' ' ‘ ‘ 
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n the le««eo of cortnin propertj towlncli the first phxintjfT 
had become cntjllcd os heir of her dcccn.«cd brothers. 

XbepTopetiy had come into the possession of the first plaintiff's 
family by a deed of mortgage, dated the 11th of December 1895, 
ivhich nas esccutcd with possession m favour of Snbrajn 
although the mortgage money was advanced by Subraya on 
behalf of himself and his j ounger brother. On the same date, 
the 14th of December 1895, Subraya in hts own name granted 
a lease of the property for 12 years to the first defendant 
Subraya after some years died, his interest os mortgagee surviv* 
mg to his younger brother Ramknshna Ramktishna Ihcreaftct 
died and the person who became entitled as his heir was the 
first plaintiff. The first plainlifi, however, did not live with her 
brothers and upon the death of Bamknshna the properly was 
taken possession of and managed by Subraya^s widow Gown, 
who after Ramkmhna’s death m the year 1901, got her name 
placed on the kiala as the owner of the property While she 
was thus the apparent owner of the property she demanded rent 
from the first defendant and he paid her rent for the year 1902 
and the year 1903 It is for these years that the plaintiffs now 
seek to recover rent from the first dcfend'int on tho ground 
that Gown had no authority to receive rent and give a 
discharge for the same 

At the time that tlio first defendant paid these rents to Gown 
the tenancy was still continuing and he was, therefore, estopped 
as against Subrayn, the nominal lessor, and Subraya's heir 
Gown from disputing their right as landlords He could not 
have defended a suit for rent brought against him by Gown 

It IS also apparent from the findings of the District Jadgo 
that the defendant in making the pajnient to Gown was acting 
in good faith He had no notice of the plaintiffs interest m the 
property. We think that it is a cose calling for the application 
of section 50 of tUo Transfer of Property Act which runs as 
follows- — 

No person stall bo etargeatle wHb avy wnli or jiroeia of any imtnovemWe 
iiToperty, which \ e haa la i, -od fa ih pa d « delirwed to any petsoa of whom 
ho m good faith heU sncli propert), nctwitbstaadiop it max afterward* appesr 
that the person to whom snch payment or delirm was mad© ha I no rifht to 
reoeno inch rents or profits. 


1?03 
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r 
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It has becu contended oa behalf of the plaintifis that section 
50 has no application to a case m which there has not been an 
aSHigntnent by iht lessor duimg the tenancy 

The seettou, however, is not m terms limited to such cases 
an 1, we think its language is general etioiij,h to cover the case 
before us We must therefore hold that the first defendant i9 
nof chargeable wuh the rents sued for, an 1 we therefore confirm 
the decree rf the lower Court and dismiss the suit 

The defen lant in the course of the suit rai ed contentions ns 
to the right of the plaiotiS as heir of her brother Raiokrishna 
and it becnme necessiry to investigate closely the rights of 
Subraya and RamKnihna with reference to the property in 
queiiion In those contentions the defendant has failed For 
these reasons we think that the proper order ns to costs will bo 
that each party do bear her or hia own costs throughout 

Decree eonjimed 

o B n 
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lltli, that BO appeal lay Tb« Ih^toct Judge* order wjs passed tinder 
eectjon &05 of the CiM rroMdiiro Cod* (Act XIV of 18*^3) and not under jjj,j 

eeclion 603 It wa* therefore an order whidt not af peiJahle not being r 

eptrcifiej in the list of onlera in (cction hnistctlA^ 

J?ira;an Kootr t Ram CAvm JaU Mahata W, foUoved 


Appeal a"ain«»t an orlerpa-^ed by W Baker, District Judge 
of SarAt, in dliscellaneoas Appheau m No 33 of 1003. 

One Sa'aichand Ichhachand died on tlic 27th Jnly 1002 lea%- 
ing him sarviTing a widow Bai Mam and a minor son Rhimehand. 
Bai Mant bping an illiterate woman and being nnsble to raanngo 
the property which included a sum of Rs. 23, ( 00 of her minor 
son, appointed four trustees to manage the property. The name 
of one of the trustees was Khimchand Gokaldas Subsequently 
Bai Mam for heiaelf and as nest triend of her nunnr son brought 
a suit, No 35 of 1907, against Khimchaud Ookaldas and the 
other trustees in the Court of ihe First Class Subordinate Judge 
of barat, for an*8Ccount and for carrying out the irusfs undei 
the deed by which the defendants ha<l been appointed trustee^ 
Before the suit came on for hearing Bai Mam applied under 
section 503 ot the Civil Procedure Code (Act XIV of 18''2) foi 
the appointment of a receiver. The Suboidinste Judge aftei 
hearing both the parties nominated defendant Khimchand 
Gckaldas himself as the receiver and in case of his not consent- 
ing to accept the office, appointed the Nazir of his Court to be 
the receiver and submitted the nomination to the District Judge 
under section 505 of the Code 

The District Judge declined to make the appomtmeut holding 
that there was no necessity lor tln^ appointment and that * to 
appoint a receiver is to commit the Court to the view that the 
plaintiff’s interpretation <l the document and not the defendant’s 
interpretation is correct.” 

Against the said order Bai Mam and her minor son appealed 
J/(IkkWo» and JV K Sle^(a) for the 

appellants (plaintiffs— petitioners) 

Hranmfi (with E. V. E.jr.j. and U V KcM.ri) for tlio 
respondent (Jerendant l-opponontj -Me raise n preliminary 
0» il6Sl)7CaL71'* 
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objection that the order of the Pj&lrict J jdge is not appealahlc 
The order was passed under section 605 of the Civil Procedure 
Code and section 6S8 of the Code does not provide for an appeal 
agaiD'jt such order 

Selahad for the appellant —The governing section is 503 of 
the Code It is the substantia! Section lO the Chapter m which it 
occurs Section 505 only extends the powers given by section 503 
to Subordinate Judges Looking to the policy of the Code 
it allows an appeal against an order appointing a receiver 
Therefore there x-* greater reason that an appeal should be allow 
ed against an order refusing to appoint a receiver Again wl cn 
an order is passed by a competent Court under section 503 
either appointing or refusing to appoint a receiver, an appeal 
Will he against th it order Necessarily then an appeal will ho 
from an order refusing to appoint a receiver on the recommend 
ation of the Sul orlinate Judge under section 505 Ihe District 
Judge in the present instance really acted under section 508 and 
the order passed by him is appealable Venkatatam v SlmJa* 
Sin^appa v 8?trhaiawa^^, Botdpn yath JS^a \ 
2Jalha i Lai ddya*’!, KKagtndra A tram S\nph v, 6hashudhar JhaW 

Branson, la reply, referred to Btrajnii hooer \ Barn CAttr* 
Lall 

Scott, C J — Tins w on appeal from an order of the t) strict 
Jo Igo of Surat m Miscellaneous Application No 33 of 1903 of 
the District file That application was one m which the Dis 
tnet Jud e considered the recommendation of the First Class 
Subordinate Judge of Surat that the defendant Khinichand 
4hoa)e} ho spppwtcd a rceei'cr jd a suit No 36 of 1907, and, 
m case of the rc"oniroendotion not being accepted, that the 
Nazir of his Court should bo appointed 

Tli« District Judge hoMiig considered the recommendations 
refused to authorise the Judge to appoint cither of the persons 
so rccominondcd 

O ITT cn flBOO) 17 C*!. CSiJ*t p. C«S. 

tn as c» C ''o») si oi <3'* 
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The application was made to him under the proviso to 
section 605 of the Civil Procedure Code, and under tliat s ction 
he had power to authorise the Subordmato Judge to appoint one 
of the persons recommended and ho had also powtr to pass an} 
other order The order which lie decided to pass was to refuse to 
allow the appointment of an} rccciv cr at all 
Me are of ojinionthat that was an or«lcr passed tinder sec 
tion 505, and not under section 503 It is therefore, an order 
which 13 not appealable not being specified m the Ii^t of orders m 
section 53S \Sc are supported in this conclusion b} the decision 
of Btrajan Aeorr v liatn CAtim Lall llahaU'K 


M e, therefori., thmL, that the prchminar} objection which has 
been taken that no appeal lies is a gooil one, and we dismiss the 
appeal wiih cost« 


Appeal d\in\tttd 
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1908 AppeaIi against the decision of Pandurang Shridhar Pathak, 

First Class Subordinate Judge of Dhulia in the KhSndesh District, 

.. ' m Suit No 407 of 1907 
Mill VDcr 

The plaintiff, who was a minor represented bj his next friend 
Vithal Nnroba Shiropi, sued fora declaration that he was the 
legally adopted son of his maternal grandfather Sada^hlv and for 
n perpet lal injunction restraining the defendant fiom doing anj 
acts prejudicial to the plain itTs interest and inconsistent with 
hi3 rights of ownership over Sadashiv s property Thopliintiff 
alleged that his natural mother Bhagi was tl e only child of 
Sadashiv and that she and lier husband Anne lu cd with Sadashiv 
anl the plaintiff' was bom in Sadashiv^s honse, that Sada hiv 
brought up the plaintiff' as his son after obtaining the consent of 
the plaintiff’s p ircnts for his adoption, that the plaintiff’s father 
hod amhorized before his death his wife, that is pluiitiff's 
mother, to perform the ceremony of adoption whenever Sadashiv 
wished t J do so that after Sa laihiv^s death his divided brother 
Balu having laid claim to his property the claim was resisted by 
Puth who was the fourth wife of Sadushiv, that the litigation 
between them went up to the High C urt and Path succeeded 
in securing the property from llalu that the plaintiff* was adopt- 
ed by Path as son to Salasbiv or the 2lH April ,1900 un ler a 
registered deed of a lo| lion an \ he was i,i\en in ad >ptiou ly his 
mother Bhflgi anl that Vulh having subsiquently ilcnied ibe 
legality of the plaintitrs adoption, Im brought the pre cut suit 
The defendant liaving foiled to file a written statement she 
was examined by the Court and she made a statement denying 
the f telum of adopti m nn I the execution of the dtcd of a loption. 
At the hearing it was contended on her b«half that th ugh the 
plnmlifTa adoption was proved, it was ilkgal inasmuch as the 
plniniiira mother Dhagi had re-mirncd n second huslaiul before 
the ad {tim, the plamtifT was nt the time of the o loption nn 
orphan and so incoj able of being taken or gi%cn tii adoption 
The Subordinate Judge found that the pUm'iff was 
lulnpt d by the defendant and the rd piion wa4 legal, that the 
deed of adoption war proved and that the pl^imtifr vms entitled 
to ilie reliefs claimed He, therefon, male a declaration that 
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the mmot plaintiff was the legally adopted son of Sadashiv and 
granted a perpetual injunction prohibiting and restraming the 
defendant from doing any act in connection with her husbands 
estate that would in any way interfere with the plaintiff s right 
as the adopted son of the deceased Sadashir In his judgment 
the Subordinate Judge made the following observations — 

I aha!! now address in3s«Ifto tbo consideratioa of tte contention senonaly 
pressed by Mr Chandorkar foi tbo defence. JIw contention is that, olthough 
the adoption is proved, it is illegal jnasnnieh as the hoj — the plainti5-*'Wa3 an 
orphan at the date of the adoption and so incapable of being legally taken or 
given in adoption. In oonnbction with this mgument it mnst be borne in mind 
that the natural mother of the plaintiff had contracted a mohoixir or pat 
marniige with Vithal before she gave the plaintiff in adoption to the defendant. 
It 13 argued that by her le marnago Bbagi lost aU her rights in her late 
husbands (»«, plaintiff’s natural fathers) family and had consequently no 
dupoaing power left in her and the miooi plaintiff must be boated as an orphan 
The Hindu law ae well as the Statute I<aw (Act XV of lSo9 sections 2 osd S) 
bearing on the point have been discussed by the Bombay High Couit m i’artci- 
appar Sanpaniaaatoa (I L E 24 Bom, p 89) wherein earlier authoriliei on 
the saioe question have all been considered It is held by the High Court that 
a Hindu widow has no power— after her re marriage— to give m adoption her son 
by her first husband, unless he has expressly authorized her to do so It is 
remarked by Eanade, J , at page 94 that if '‘she (Hindu widow) cannot take in 
adoption she cannot for the earns reiso i give aeon in adoption after re marriage. 
It IS true section 6 of the Act reserves to the widow certain rights of inherit 
ance not covered by the exceptions m clauses 2 Sand 4 It cannot however 
ha contended that the right of giving a sou in adoption is of the nature of a 
right ras‘’rved to her hy section 5 It is a right subordmato to the right of 
inheritance from her husband and the guardianship ot her sons, both of which 
rights are excepted by name in sections 2 and 3 of tbo Act .. • Tbs right to 
give a boy in adop ion is a right of disposition a portion of patri* which 

comes to the widow byieason of her connection with herdeceised busbands 
estate, and, being a part of the riobts'ind interests the Ucqaires ns a wilow, it 
js included within the proiisionsof sections 3 and 3 of the A<.t, and is not a 
leservation which the Act concdis to the widow The adoption of the plaintiff 
would, no doubt, be ill gal on the authoiity of this case The case under cons!- 
deration w bowever, disticguisbable from the one quoted above in two or more 
important particubrs la the first place tier# u evidence in the case to show 
thatBhagiMasauthonsaJbyber first busbind Jfana (Anna ) to give the boy 
jn adoption The authority is, no doabt, not m wntmg, but already 
remarked I am not pr pared to disbelieve the oral evidence on the point. It Is 
the evidanco of Bhegi herself In the second place, it seems qnitc clear from 
tho evidence furnished by extracts from the ach’d teg 9‘ers that tb bov wxi 
B 1C03— s 
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treated by Sadasblv hiroBelf as his son as long smeo as 1901, « e , long before the 
death of plaintiff’s natural father Narayan (Anna P) Thudly m Panchappa’s 
ease the adoption disputed not hy tho person rvho made the adoption 
as 18 the COSO in the present ca e hnt by the sister of the person to whom the 
adoption was made In this ease it rms the defendant who made the adoption 
uadir competent legal adsice She is lu my op nion legally estopped from 
disputing the validity or legality of the adoption The revereioners o! the deceased 
Sadasl iv may do so, bnt thedefcndant cannot Fourthly, it must be noted that 
even apart from adoption, it is the plaintiff who w the legal heir of tho deceased 
Sadoahiv and la na much entitled to inlierii his estate unless of course tie 
defendant made "i a ahd adoption in wl uh the inheritance would go to the hoy 
adopted However is I hold that Bhagi had anthonty from her first husband 
to give the hoy in adoption and that the adoption is therefore legal and vahd 
the contingency of second adoption hy the defendant cannot ari^e 

The defendant appealed. 

ilf r Bhttt for the appellant (defendant) -»"We do not contest 
the/ac/tt« of adoption but we impeach it os illegal The plamt- 
ifTs mother Bhagi had taken a second husband before his adop* 
tion by tho defendant Ihercforo at the timo of the adoption 
the plaintiff was an orphan At that time Bhagi was no longer 
the widow of the plaintiff’s father By her second marriage she 
lost all her rights m the first husband’s family and had conse- 
quently no disposing power left in her in that family. Three 
things ate essential to a a alid adoption, namely (1) the capacity 
to take m adoption, (2) the capacity to give m adoption and (3) 
tho capacity to be aalidly token in adoption, that is the capacity 
of the odoptia e mother to lake, tho capacity of the natural mother 
to give and the capacity of the bo\ to bo adopted Tiio Hindu 
Law as -ucll ns the Statute 3.aw, namely , tho Hindu Widow Ro- 
mamage Act and earlier nnlhontiM bearing on the point mvolr- 
cd m the present caso have been fully discussed m Bane7iajij}a \ 
San^anbataioa^^ and tho observations of Ranadc, J , fully support 
our contention Owing to Bhngi’a re marriage she censed to bo 
tho widow of her first husband and so far ns the plninlifT was 
concerned, sho became tv mother civilly dead Thereforo llicre 
was no capacity m her to give the plamtifT in adoption when he 
was adopted by Pollt. 


p) rta*9)2»r-5tn.6‘’ 
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S R GolJialo for the respondent (plaintiff) ‘--Tboycc/i/^i of 
adoption being admitted, the only importmt question to be 
considered is whether the plaintilTs adoption nas, ns held bj the 
lower Court, legal First of all the evidence in the case clearly 
chows that the plaintiff’s mother Bliagi Was autliorized by bei 
first husband, that IS, the plaintiffs father to give the plaintiff 
in adoption to Sadashiv and that Sadasliiv all along treated the 
plaiutifl as his son Only the ceremony of adoption was not 
performed during Sadashiv*s lifc>timc and it was performed 
subsequently by his widow It is true that at the timeof the 
adoption Bhagi, plaintiff’s mothei, had taken a second husband 
but by her re marriage she did not cease to be the pkintifTs 
mother and that being so, she as mother had full authority to 
giv 0 the plaintiff m adoption to Foth 'liie Hindu Widow Fc- 
inamage Act disqualifies a re married woman from claiming 
certain rights in hei fust husbands family, but it docs not affect 
blood relatiOQship4 It has been held that a re^married woman 
IS entitled to succeed os heir to her son by tbe first husband . 
O^amar Sam y Bafappf\, Rayata^^ 

Certain observations o! Raoade, J, m Paiic^irppa v Satipan* 
were relied on foi the appellant, but tbc point involv^ 
in that case was similar to the one now under consideration and 
it was therein held that the adoption was invalid for absence of 
nuthoritj from the first husband, while such autboritj has been 
proved in the present case Therefore that ruling supports onr 
contention 

It has been held that conversion to ilahomedamsm does not 
debar tbe couvoit father fiom sanctioning the adoption of his 
Hindu son Shamsinp v Santabu*^ Ihough such a convert 
cannot bimself go through the ccrcmonj of giving the son m 
adoption he cau sanction the odoptiou and get the ceremoD^ 
performed by someone cUc Tliercforo giving the plaintiff in 
adoption bj Ilhagi being sanctioned by her first husband, tbe act 
of giving was merclj a continuation of tbc sanction 
Bhai m rcpl^. 

(1) flOOJ) £0 B.'JU as^ W (I *«) 21 Hoik. fO 

(•) (1901) 29 13o H 91. (•''01) 25 Boa. 551. 
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Scott, 0 J — The question in this appeal is whether the 
plaintiff has been vahdiy adopted as a son to his deceased 
maternal grandfather Sadoshiv. The question has been answered 
m the affirmative m tho lower Court 

The material facts arc as follow — 

The plaintiff is the natural son of Anna and Bhagi Bhagi is 
tho daughter of Sadashiv Anna, Bhagi and the plaintiff^ lived 
with Sadashiv Bhagi says that her father intended from the 
first to adopt the plaintiff, that her husband asked him to do so 
and when attacked with plague told Sadashiv that the boy was 
guentohim. Xhia story is highlyprobable for Salasbivwasa 
well to do mail possessed of property woitb Rs 26,000 or 80,000 
while Anna had no pioperty whatever At inteivols of a fen 
months the deaths occurred of, first, Anua, then, Sadashiv and 
lastly, Bhowani. Bhagi s mother Sadashiv had another wife 
Putli, the defendant m this suit After Sadasbiv^s death Puth 
ond Bhagi and the plaintiff lived together m Sadashiv^s house 
until they wore driven out by Balu, the divided brother of 
Sadashiv Balu'a action led to litigation between him ond Path 
in which Putli eventually rsccured from him all Sadashiv's 
property For about 8 years Putli continued to treat the plaint- 
iff ns before as tho sou of Sadashiv She also m April 1906 
w ent through a formal adoption ceremonj m which the plaintiff 
was given by Bhagi and taken bj Path os son to Sadashiv, A 
deed of adoption wovthen executed by Puth m the plaintiffs 
fav our 

At this time Bhagi was no longer tho widow of Anna having 
rc-marned about a jear previously In August lOOC previously 
Putli denied the validity of tho adoption and tins suit was then 
filed on behalf of the plaintiff to establish it 

The plaintiff’s adoption is challenged by the defendant on the 
groan 3 that he was owing to hia mother’s rc marriage an orphan 
in the eye of the law at the lime of tho adoption ceremony , with- 
out any parent capable of giving him in adoption. 

e w ill fir«l consider the right of a mother to giv o her son in 
adoption according to the Hindu I.a»r, 
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According to the te^ts the tight of the female parent to give 
her son in adoption lebults from the maternal relation and is not 
deriNcdby delegation from her hasband Thus Manu IX 168 
' that (bo^) equal by caato whom his mother or his father affec- 
tionately gneswith water m time of distress as son must be 
considered as an adopted son * 

Yajna\alkya II 130 ‘the son whom hia father oi mother gives 
becomes Dattaka Vashista \V, 1 , 2 'man formed of uterine 
blood and \irile seed proceeds from bis mother and his father as 
effect from cause, therefore the father and the mother ha\ e power 
to gi\ e, to sell and to abandon their sons ’ The Mitaksbara which 
13 the paramount authority in that part of the country to which 
the parties belong has the following comment — Bk. 1, Section XI, 
9 and 10 —‘9 He who is given by his mother with her hus- 
band’s consent while her husband 13 absent or incapable though 
piesent or without his assent after hei husband’s decease or who 
is given by Ins father or by both being of the same class with 
the person to whom ho is gu en hccomcs his giv eu son , so Munu 
declares “He is called a son given whom his father or mother 
affectionately giv cs as a son being alike by class and m a time of 
distress confirming the gift with walci “ 10, By specifying 
distress it is intimated that the son should not be given unless 
there be distress This prohibition regards the giver, not the 
taker’ 

Thus apart from the effect of special legislation which v\c will 
next consider, the maternal relationship of Bhogi justified the 
gift in adoption 

In Handliks Hindu Law p 468 we find the followiag passage 
v\hich accords with the conclusion at which we have aimed. 
“ The widow s power of giving m her own right has, by •‘omo, been 
questioned, but, os it seems to me, on very insufficient grounds. 
In point of fact, even the texts by themselves are moreclearly In 
favour of her competency to give, than her ability to take, and 
oil the Digests held eutliontativ e on this side of India, are equally 
pronounced in her favour. Xondn Fandita himself, though he 
would wish for permission for a widow to lake, u obliged to bold 
that Maau’s text being express in favour of the mother or the 
father being able to give, the widow bos the right to give,” 
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It lias however bcenaigucl before us that the effect of the 
Hindu Widow Rc'inarriagc Act XV of 18£)6 is to depriica re- 
married widow of all rights resulting from hci fir&t marriage and 
c\ en of the right to act as guardian of her child. We are unable 
to agree ^Mth this conteutioii. 

Section 3 of the Act is as follows — • 

Ou tie re-Miniago of n Rmdu widow, if neither the widow nor any otliar 
porsoQ has lecn expreesty couslitaUd l>y the will or testamentary disposition 
of the deceased husband thegainlian of his children the fitlisror pitemal 
grandfather or the mother or jnlcrna' grandmother, of the deceased husband, 
or any male relatiro of the deceased Inuband, niaypetiUon tho highest Coirt 
having origin’ll jurisdiction m civil cases in the place where the deceased 
husband w IS domiciled at the time of his death for the appointment of some 
proper person to logidnlian of the sau) children, and thereupon jC shall be 
lairfuHor the said Court, if it fholl think 6t, to appoint sueh guard iaii» who 
when appointed shall ho entithd to have tbocire andcust^y oftbo said 
children, or of anr of them dsriog then miuorily, lO the place of their mother , 
and ID making such appointment the Court shall be gnided, bo far os mO} be, 
by the laws and rules in force louchuig the guardianship of children who have 
neither father nor mother 

Trovidcd that, when the oaid obitdrou haic net propertj of tlioir own 
auOicient for thoir support nuJ proper ©ducation whilst n-mors, no such appoint* 
Xflcnt shall bo made otherwise than with the consent of tho mother unless tbe 
propoecd guardian shall have giicn security for the support and proper 
rdnentmn of theeblhlrcn whiNt imncn 

It is to be ob3cr>cd first llmt tho rroMso preserver tho right 
of tho rc*niartic(l mother to the guardinnsliip of her chiUlren 
when they Iia>e no properly of tlicir own cien from tho inttr- 
fcrcnco of the Court except m cases where n grandfather or 
mah reyatne /.W ibwi? Saihvr Aw? 
security for the hup[>ort ami education of the children : secondly 
that c%cu vherc there js a properly of ihechildrcn the Court has 
« discretion to refuse the application for the rcmo^nlof the 
children from the guardianship of the mollicr. 

Her right ns mother to act as guardian of children net posacs.*, 
cd of property is Ihcrcforo but slightly affected by the Act. 

Assuming that the mother has by Hindu Law a right to gi\ c 
her son in adoption, we do not think that the Act affords any 
indication that the legislature iiilcudcd to deprive her of it. 
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Section 5 says that a widow, except as in the three preceding 1^^ 
sections is provided, shall not by reason of hoi re mainage forfeit Pcuabii 

any property or any light to which she would otherwise be 
entitled Accordingly are married woman has been held entitled 
to succeed as heir to her son by her first husband see Chamar 
//ffritv Eathi^^ Saiappa \ Rayaia^ 

The right of guardianship which under the provisions of 
section 3 (one of the sections excepted m section 5) may under 
certain conditions be transferred from the mother to one of the 
other relations of the child does not carry with it the right to 
gi\ e in naoption, for that is a right which can only be exercised 
bj a parent 

It IS however contended that the matter is not open to argu- 
ment because it has been held by a Bench of this Court m 
Panel appa v Sansanhaiawa'^'^ that a ilmdu widow has no power 
after her re tnarriago to give m adoption her son lyher first 
husband unless he has expressly authorised ! cr to do so These 
are the terms of the head note aud appear to express the opinion 
of Parsons, J one of the Judges who decided that case 

In our opinion the evidence to which we have referred in the 
earlier part of the judgment is good evidence of nn express 
authority from Anna to Bhagi to give the plnmtitT in adoption to 
badashiv. The adoption would therefore according to the opinion 
of Parsons, J, be valid 

For the above reasons vve disii iss the appeal vvitli costs 

Apif idttntiied vtth eeiti 
0 B It 
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APPEI/LATE CIVIL. 


before JxtHice Batchelor and Mr JuHtee Jleaion 

ADAM UilAR S^LE (oRiomAi Defevdant No 1) ArPELiiKT, v 
BADD BiWAJI AND OTHERS (oricisal Plaintiff and Defendams 
N os 2—8), Respondents.* 

Shagdan Act (Z?ojwiay Act V of 1SG2) tea S—Bliag — Umecognued mi 
divtiion of a Ikag-^Ahenation — to set aside the alienation — Limita 
tlon 

PossLSaion acquired cader an aUeoation made m contraTention of section S of 
the Bhagdari Act (Bombay ActV of 1862} can become adverse so as to bar a suit 
for recoTCpy bj the individnal alienor or his representatives in interest 

The Bhagdan Act (Bombay Act V of 1862) contains nothing which by express 
provuion or necessary implication abrogates the law of limitation in favour of 
B private person 

Pofa V Paroyfi) and Jethahhai \ diitingauUed 

Second appeal from the decision of G D ITatlgaonWar, Dis 
tnet Judge of Broach, confirming tbo decree passed by K V. 
Dcsai, Subordinate Judge of Broach 
Suit to reco\er possession of land i 

The pieco of land in dispute formed an unrecognised sub- 
division of a Way The ancestors of tho plaintiff <iold it to the ' 
ancestors of defendants Noj 1, 2 and 8 m the j car 1863, that is, 
after tho introduction of the Bombay Bliagdon Act in 1862 
The sale was opposed to tho spirit of section 3 of tho Act 
The plaintiff filed this suit m 1905, to recover tho possession 
of tho land from tho defendants, alleging that tho sale having 
been void under sections of tho Act could confei no right or 
tiOo on tho defendants 

The Subordinoto Julgo decreed the plaintiff's claim It svas 
upheld on appeal bj tho District Judge on grounds which ho 
stated as follows ~ 

Ai to the ] Ica of advene ponnstoo it U to be obierrol that the defenjanta 
rx!«e4 no luth liine In Utf lower Court. Th* plim* lt»/-lf no donl t itatM tluit 

• fc*oa I Appeal J»o. U5 of 1W3 

tl) (IJOS) iCom un. ?»- n {Wl SSIlon SWiCDjc LILACS, 
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defeitdAnt Ita 1 bis boon la U c posscssioi sineo the saIc, tbi* U considcrablj 
over twelve years prior to the suit. But there u no e’ear issue nor cvidcnco os to 
how fir this possession was adicrso to plaintiff apart from onj presumption that 
may ho made from plamtilFs ancestor being one of tho vendors 
Futh r, it IS now settled law that adterai. possess on for hotraver long a 
period IS no bar to ejectment by tho Collector under Motion 3 of tl o BhagJan 
Act CoXltclor cJ'Broa'‘]i ^ Tijj<xra't,\ L TL 7 leom Gil, BailJtlar. 
Tiiroij 4 Bom L. E 797 t/rtr^fcaiv AuA-iA&ai. I L R. 23 Bom 390 
Bat the English ru’e Prescription runneth not affWlit tho Crown ’ docs not 
1 old good n India , in point of 1 mitation except «li re spo lally protected by 
law, the Crown an I its officers stand on Uia sani' foo’lng os any other parties 
'Iherc 13 no such special exemption m tho ChagJaii Ac* the words ' nhenever 
ho shall, upon duo inquiry Ae , can K.td1y bo said (oeitcnd tho period of 
limitation In the cases cited above the ratio demJtndt sras really tho fact 
that tie legislature for spec alrcsscns of policy, had aUoln'ely mado illegal anti 
invalid air ini^io all atienatio is of unrocognis d sub divuio a , so that possession 
under such alienations by a stranger non bhagdar CO Id never by mere lapse of 
tune be recognised by the Courts as legit possession If so, there seems no clear 
reason why the pbuitiff instead of moving the Collector to take notion end, if 
aetioo were taheii in his favour, of leaving tho appellant to apply to the Court 
to Bet aside the Collectors order i1 ou'd not himself directly apply to the Court 
toieinsta ‘0 him in p s easion, or, when be so applies, why possession of itself 
should lar tus remedy dmet aoy more than it docs so indirectly through the 
Collector The paint of adverso possesuoa cannot t us really arise in the cose 
To use tho words of Chandararkar, J, itt JetAaMiat V A’atdaJXoiv I L E S8 
Bom 407 * xt u of the ess nec of aivcrso possess on that it must relate to somo 
property nhieh is recogtiiS d by law But here thoio is no such prop''rty, since 
the lOoiilaturo has proicrihod tho hind of property on which tho plaintiffs seek to 
found their title hy ail etM possession’ In respect of the tesullvng hardship, 
if any> to defendants, ouo can but quote tho words of Jcnkiua C. m Halo, v 
i*(irtij{lBom L R 799) ‘Great hardship may possibly arise from timo to 
lime by the exercise of tl osa powers, but llus is not an unfrequenfc result of 
legislation of this class and are cannot on this ground help tho pLaintilT, for 
** Courts must look at hatidships in thef ceratb rlhai break down rules of law 

Jj A Shah, foi the appellant (defenJant No I)*— It has been 
found as a fact that the sale took p'uc-* m the 5 ear 1803 a d, 
and ever since the possession has been with the defendant llio 
piesont suit, which is brought more thau forty years after that 
date, J3 therefore time barrv.d ('ce section SSandArticL 114 of 
the Lumtation Act), unless there is gomelhmg in the Bliogd u 
Act (Bombay Act V of 1862) to c\cla(lo the operation 
provisions of tho Limitat on Act, 1377 
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■\Vc submit there js nolhing^ jn the Bhe^dari Act, 1862, to 
e\clude the opoielion Ihc eases of Dala a. uml Jt(ha‘ 

bhai V. Na'halhat<^^ arc distinguishabb from the present ease 
inasmuch as there the Collector had mitmtel tliu procicdiDgs 
and the question ^\as whether Ins action was subject to any 
proMsions of the Limitation Act, 1877. In the ease of fAe Collec- 
tor of Broach v the proceedings were under 

section 2 of the Blmgdnri Act (Bombay Act V of 18C2) In Data 
\ Paraf^'i t)ic leained Chief Justice relied upon tlic t\pression 
‘^wliencsci it •'hall app ar” in section 3 of the Bha^uljri Act, 
and held that the plea of mUerse possession touUl not p^o^all 
against tlie Collcc or*s oi kr In the case of Jethahhai s Natha 
also the Cilkctoi had passed the oidoi and the plaintiff 
^rlls seeking to get rid of the effect of tint order. Uhe general 
remarks ot Chandas arkar J , must be taken w ith reference to the 
facts of the case, the point arising m this appeal not lu^ mg boon 
argued in that cose 

G iV Thalore (for M» A. ZJthto) lor the respondent — Tho 
Limitation Act dots not contiol the transactions in question in 
contravention of the Bhagdan Act ‘c Ihe OulUctor of Broach 
\ B'sat Iiaghunath'^\ where the Collector's action fell under 
ecctioii J of the Bhagdan Act. In Dala v. Paiaf^^ and Jelha- 
hhn \ Ifathabhat^ the Collector’s action fell under section 3 
of the Act* These cases ore not distinguisluble from the present 
case on the ground that the Collector's action interv cned m each 
of them, wlnle in the present case there is no order of the 
Collector. Besides, the leinarks of Chandavarkar, J , which form 
part of the decision of the case, are clearly in favour of the view 
that the policy of the Act is to make the transaction contraven- 
ing iti provisions unlawful, and null and v oid in law. I sti ongly 
rely on the said remarks 

Batcheloii, j — ^This appeal raises a question as to the coa- 
fitrucfcion of the Bhagdan ^t (Bombay Act V of 1862) Tho 
plaintiff sued to recover possession of a parcel of land alleging 
that it formed pact of a bhag which was his ancestral property, 

(') (IDO’) Aoni L.B 797. « (IDOJ) £8 Bom SOD C Bum L T 4-’3 - 

^ (?) (ISS"*) 7 Bom 61(5 
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And that m 1833 it and some other land were sold in contra\en- 
tion of the Bhagdnn Act, by Ins ancestors and tbo^e of defend- 
ants 4 and 5 to the ancestors of others, of the defendants. It is 
admitted that the land in smt is an anrecognised sub dnjsion of 
a Ihjg, and it is found as i fact by the Court below that the sale 
to the defendants’ predecessoi s took place in 1863, that is, aftci 
th« coming into force of the Bhagdau Act. 

Iho learned District Judge has allowed the plamtifl’s claim on 
thegiounds that the sale of 1863 was void under sections of 
the Blngdan Act, and that no adverse possession of the land 
could bo acquired by the first defendant so os to oar the suit 
under the law of limit ition Ibough other questions nave been 
slightly discussed before us on behalf ol the first defendant, who 
IS the appellant here, it appears to me that the onlj point of 
substance is that which has reference to the Liinilation Act It 
js coinmyn ground that the sale of 1863 was void under section 3 
of the Bbagdari Act, an 1 upon a consideration of the pleadings 
and the general conduct of the suit 1 am satisfied that the suit 
must be held to be barred limitation unless it can be saved 


virtue of the special provisions ofthcBhagdan Act Though 
no 1 sue as to limitation was raised m the trj mg Court, the point 
vrastalcnin the first dcfculanti written statement, and has 
been discussed by the Judge below, having regard to tbeso 
circumstances and to section 4 of ilic Limitation Act, I tbm< 
that Mr. tohab is entitled to argue the question of limitation m 


tins appeal 

Non the argument winch found favour with the lower apptal 
Oouit, and which accoidmglj the npicllant has now to diqdnce, 
js that posbcs'-ion acquired uiidtr nii alienation iiindo in con ra 
scntion o£ section 3 ol tlio Bhng.lnr. Act cirn ncsci Iccoino 
edverso so ns to l)ar n suit Cor iccorcry b, Uio indiri lu«l nbeiior 
or l,.s rcprcscntslircs .» ...tercsl Tins nreucent .s troomlcJ 
Itn csboral scheme nnd pol.c> of the Act, nnj upon ccrtn.n 


judicial decisions. 

As to the ■cheme of tlio Act, .1 la opperent from the title, tlio 
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the lej^islaturo directs m section 1 of the Act that no portion of 
a lAaSi other than a recognised sub diusion of such May,sho'l be 
liable to seizure under tho process of on} TivjI Court. Then bi- 
section 2 it 13 proMded that on the issue of any such process for 
the seizure of any unrecognised portion of v,bha^^ thcCiUcctor 
may ino\o the Court tosctosilc tho process, and if the Couit fin Is 
that the ea*c falls mthin the Act, ^^it shall set aside 'ir quash such 
process, and cause the provisions of this Act to be put in force*' 
Then follow® section 3, with which no arc more immeJute!} 
concerned in this appeal. It begins bj reciting that ‘‘it shall 
not bo lawful to alienate or incumber any portion of a 
other than a ri^cogntsed sub-div ision of such Haj , and the second 
paragraph enacts that any alienation contrary to the provisions 
of tho section “shall bo null and void , and it shall be lawful for 
the Collector . ... whenever ho shall, upon due inquiry* find 
that any person is m possession of ouy portion of an} i/ia^ .• . 
other than a recognised sub-division of such in violation of 
anj of the provisions of this section, summarily to remove him 
from such possession, and to restore the poisession to tho person 
whom the Collector aball deem to be entitled tl creto '* Then by 
the third paragraph it is laid down that any suit brought to trj 
the validity of any ordei made by the Collector la the cscrcise 
of Ihe above powers most be brought wifclnn tbiee months after 
the execut on of such order. 

It has been held by this Court m decisions which are bindinor 
upon us that under section 3 of the Act the Collector may take 
action at any time , that his ucliou is not subject to the law of 
limitation , and that the plea of adverse possession cannot prev ail^ 
against any order which he may make: see Dr^a v ParagW 
and v. NathdbJtat^. A loference to the former case 

will show how tills' pimciple is deduced from the general scheme 
of the Act and from the parttculai woids authon mg the Collector 
to take action whenev ei ho shall find any person id apparently 
unlawful possession But lu this case no action has been taken 
1 y the Collector It is the plvmtifF lumself who now seeks to 
i disturb a possession extending over ^Oyears, and tho question 
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by the Scriptuies of the /oroAefrian rclipon 
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worship praise, and adoration for tho Snprcme Deity, and a thanksgiving for 
all hu mercies They contain petitions for benefits, both ternpoT'il and spiritual, 
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long wa 7 to maintain tUs pneslly cb'sea whoio exi»*oac3 is neoessiry to tho 
■community of Zoroastnaiis. 

Acurding to the b"Uof preruliag amongst tho fiitUtol followers of the 
Pfophat Zoroaster, tba performance of tli6 jiulvbd catamonias confers piblio 
b netits— banatita on Iba Zocontnaacimoiaaity, oa tlie paoplai amongst whom 
thay lire and opon tbs country xrbicb tluy have choajn ai tlcir 1 ome. The 
fnidaracntal pnnapla undetlyinj tbs b.lief iifa,tb m thecffi acy of p lyara 
adJressid to the Great Creator. 

A Judge B tting on tbs original Bide is bound ordinarily to follow the jodg 
ment o! anotbe* Judgs when be bss decid'd a ooint of law or laid down 
■ ’ ' jadic ■’lly construed nay provision 

ft eiogle Julge is unt bound to 
■ otiie l•ClitfSl;• rtevidhy him, 

ro a Judge ma K'ercisa may be 

folltr or more reliable and mar tend to load him to adiffo-ent coi'clusion. 

Zi»\}i yoxi.fO}iBamjiy.I!jpnji Buttonj Ximiitttjf/a {iSSyjllBom fil not 
followed. 
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IS whether the immunity from limitation, afforded to the Collector 
under the Act, should be extended also to a private part} I 
can find no uarrant m the Act for that opinion, on the contrar}, 
the policy of the Act, as I lead tho sections which X have 
endeavoured to summarise, is to vest in tho Collector alone the 
special powers oE interference conferred, leaving private parties 
to the operation of the ordinary law. And this view denies 
support from the consideration that tho Collector is m a better 
position than tho Civil Court to carry out the special objects' of 
this particular Act wilh dtiQ regard to the mins of tho Govern 
raent Its well as to any cijuitics which may exist hctucen the 
parties But theie is I thml nothing to indicate that tho 
exceptional position coaferied on the Collector can he acquired 
by a party who after standing b> foi 40 years comes direct to 
the Court instead of availing himself of the special remedy 
provided by tho Act Bclianco was placed by Mr Thahoreupon 
a passage in Chandftvarkar, J judgment m case 
where it was said that, on principle, such a title as the plamtilfs 
in that suit claime I to have acquired, co il 1 not be acquired b} 
adverse possession B it this passage as the following sentences 
clearly show, hud reference to tho particular claim alvanced 1} 
the then plaintiffs who piofesscd to hold tho land ns forming part 
of a narva holding and as subject to all the incidents of the tenure 
No such claim is put forw ard here and tho passage is therefore 
inapplicable to the present facts 
Then it was said that tho posscssiou obtained by the first 
defendants predecessor was possession obtuned through a trails 
action which the law both prohibits and declares to bo null and 
void That is aadcubt^dij’ so, but it supphei no reason for 
supposing that such possession v\ould not be adverse to the righ* 
ful owner On the contrarj, it is just such possession as thi-* 
that is possession originating without colour of title, which is 
contemplated by tho law of hmitilion so m th^ Prendtnt and 
Qocernors 0 / Magdalen Hatpttal y AaotU^ poisoasion obtained 
under void leases was held to be adverse It is important to 
distinguish between the sale imd lie po c s on The sale, no 
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rloiiM, wui voi(J, and Iho law allowed tlio \ciKlors omplo time in 
which to have it Kot aside But the appellant docs not rest upon 
tho^-nlo ; ho tnkcH Ids Htniul on tlio lonp; possession following the 
and tho effect of that |>o<sc'»sion is not displaced by reference 
to U'l origin. So far ns I can discover, the Act contains nothing 
whl( h hy I'XproHK provision or necessary implication abrogates 
tho law of liniilnlton in favour of a private person. 

I'<jr th(f(o nnsons I am of opinion that tho appeal should 
ho fdlowid aii'I Uinl tho nuit should bo dismissed with costs 
Lhroii|/hout. 

Appeal allotced 

J. r. 


OHIO INAL CIVIL. 

7tf/o*e Sir Jiiiliet 2>avar 

JAMHJIKDJI OUlJSbTlBK TAUACIIAND, PiAiNTirf.t SOONABAI 

Jiftimhr'j. DePliNDiNTs.* 

Tfuili to pa form Mullad ceremontes, 9a2$dit>j of—Tenett of Zoroattrian 
/a«A— A’a<»i<i and vieantny of MuUad ctremonies—Cejemontes tending 
lovardt the adtaneemettl of rrA^/eon— /’/•trenee — How far deetsion ly sinste 
Judge lindtrg on /<>? tuettetore. 

Trusts And bequests ofbinila oi mon»j for tlio purpose oE devoting tbe Incomes 
tlioroof in perpetuity for tbe purpose of performing Muktad, JJaj, lejnshni, 
and otlicr like ccromODiee, nro Valid **cbantable’ bequests and as suck exempt 
fiom tlio Application of ike role of law foibiddmg pei-pctuities 

Tho Farvardigan days arotko most holy days during tho Zoroastnanyeir and 
tke performance of JInktadceronioiiici during the Farv ardigan days is enjomed 
by tho Scriptures of the Zoroastnan religion 
Tlio perforraanca of tke Mnktad eeremoniea is a reUgioue duly imposed on 
tke Zoronstriao" by tho proved tenets of the religion they profess 
The ceremonies themselves ato acts of leligious worship. They include 
worship, praise and adoration for tbo Supremo Deity, and a tbanksgiving for 
all h 8 mercies Tlioy contain petitions for benefitB, both temporal end spintnal, 
for all Zoioastrians—’forall holrandrirtuous men of all other communities — and 
thev'tomprise prayers for tl e well being and long reign of tho sovereign, for 


• O C J, Suit No 311 of 1307. 
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gocd government lum, aul fjrxiclori to htm over oil Ins enemies Tho 
Mnktad ceremonies (o id most enm stakftbly towaids tho advancement of fbo 
religion promulgated by tlio Persian Propliet Zoroaster, and there can be no 
donbt that the j erformanco of these ceroinonics is an act of Divine Worship 
m its highest and ttuc<t sense 

The monies paid to tUa priesti for the poiformancQ of the Muktad ceremo 
mes forms » good portion of their oidinary income The priests make a higher 
income dnring the parvardigan days than they do daring any other period of 
the jeir, and tho Mnktad ceremonies form a sort of endowment which goes a 
long way to maintain tho priestJj classes whoso esutonce is iiecesjury to tho 
community of Zoroastnans 

According to tho belief prevailing 'imougcst tho faithful followers of the 
Prophet Zoroaster, tho performtn o of thoDIaktad cereinoniescanferspiiblii: 
benefits — ^benefits on the Zoroostrian comronni'y, on the peoples amongst whom 
they Ine and upon the conntry which they hare cbosos as their home The 
fundamental principle underljmg this belief is faith m the efSeacy of prayers 
addressed to the Great Creator 

A Judge sitting 00 the original 6ide IS boand ordinarily to follow the jndg 
meiit of auother Jndge when he has decided a point of law or I-ud down 
certain principles of pmetice or ptoced ire or judicially construed any provision 
of the law jro%ailing in tho couniiy Cot a e iigle Judge is not bound to 
follow, another Judges /fndinys of fact la$cd oii\e endcnce recorded fiy 
/iiffi when tl e evidence tl at may be avail ible before a Judge m a later case may 
he fuller or more reliable and may tend to Icid him to a diEfercut conclusion. 

Xi»y» Jioteroj* Sarajiv Undo /i Liml>n»(tUaO> not followed 

DiNDti, Widow ofJelmngu Cmsctji Lil imna otherwise known 
as 1 irachand, a Parsco, on the 21st day of December IS7l maden 
seUlcmcnt of certain raoveab’e and immoveable properties bclon" 
mg to her, and appointed her sons Cursctji Jchan"ir Tarachand 
and Morwanji Jchangic T-vraclinnd and her son m law Sorabji 
Zlormusji Bottlenala, all since deceased, the trustees thereof 
The deed of settlement pro% i Icil aha that tho trustees and 
the survivors oi siuvivor of them and tlic c^cculora anj admi- 
iiistntois of such aurvivois should stand possessed of and inter* 

ested in all the iimnov cable and moveable properties therein 
moic patlicularli mentioned and thereby settled upon certain 
trusts, Unit s to saj , *' in tr ist to ncciv e tK interest an I income 
ihcreof and to paj tho same to Djobui dunn" her hfe, aoJ 
nfeer her death upon trust to purchase or set opart out of the 
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said trust funds promissory notes of the Go\ crnment of India for 
the sum of Hs 16,000 bearing interest nt 4 per cent per annum 
and to pay the annual income 11 ereof to coch of them the said 
Curactji Jehangir Tnrachand, Alerwnnji Jehangir Tsrachand 
and Hormusji Sorabji Botllenal la and after the death of any of 
them to Ins or their executors or administrators alternately m 
regular rotation c\ cry third year in the order named abo^e to 
enable him or them to defray the expenses of annual ATuktad 
ceremonies of the dead members of the family in both sects of 
Shanshaya and Kadmi 

The deed of settlement male provision for the payment of 
certain sums of money to t* c persons and for the purposes therein 
mentioned and then piocccdcd “and to pay and divide tbe net 
residue thereof unto md betneen the «aid Cursctji Jehangir 
Tarachancl and Meraaoji Jcliangu Tatachand, their executors, 
administrators and assigns m equal shares” 

Cursetji Jehangir Taracband died on the 15tb of December 
1S87 at Bombay leasing a uill, dated the I7lh January 1S87 
whereby he appointed Ins svife Bai Meherbai Cursetji Tarachand 
the sole executrix thereof. As this will was aftci the death of 
the testatoi lost or mislaid^ the High Court of Bombay granted 
on the 15th Maich 1888 probate of the draft thereof to Bai 
Mcherbai until the original will was produced 

BaiSIcherbai died at Bombay on the 16th February 19Q0 
without fully admiDisteiing the assets belonging to tho estate 
of Curgctji Jehangir Tarachand On the 3rd August 1900 letteis 
of administration with the «;aid draft will annexed of the un 
administered property, property and credits of Cursetji Jehanf»ir 
Tarachand tveic granted by tbe High Court at Bombay to the 
platntifl as one of the sons and one of the two stirviviu" 
residuary legatees na ned in the will of the said deceased limited 
until the ongmal will tviIS produced 

The settlor Bai Dmbai died on the 5th ilarch 1889 At the 
lime of her death Sorabji Hormusji Bottlewalla and Mcrwanji 
Jehangir Tarachand were living and after her death they 
continued to manage the moveable and immoveable properties 
mentioned in tbe deed of settlement In the course of such 
management thev, in pursuance of the terms of the settlement. 
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sot apart out of the trust'properties in their hands Government 
promissory notes of the valne of Bs 15,000 for the purposes of jAMsu^nji 
the Muktad ceremonies in the settlement directed to be performed 

Bai Dinbai left a will dated 16th July 188G whereby she 
appointed the said Curselji Jehnngir Tarnchand, Merwanp 
Jehangit Tarachand and Sorabji Hormosji Bottlewalla executors 
As the said Cursetji had predece«ed the executrix the will was 
pro^ ed by the sur\ iving executors on the 18th iJay 1899 After 
the death of Bai Dinbai, the said Sorabji ETormusji Bottlewalla 
and Merwanji Jeliangir Tarachand, as the surviving trustees of 
the scltleraent, went on pajiDg the interest of the said Govern* 
inent promissory notes of Rs 16,000, alternately each ycai to (1) 

Bai Meherbji, the e'^ecutrix of the will of Cursetji Jehangir 
Tarachand, until her death m the year 1900 and after that with 
the implied consent of the plaintiff os administrator to Bai 
Batanbai, the eldest daughter of Ciusctji Jehangir Tarachand , 

(2) to Sorabji Hormusji Bottlewalla until his death, which took 
place on the 31st August 1902, and after his death to his 
executors , and (8) to Merwanjt Jehangir Tarachand until his 
death, which took place on I6th March 1905 

Smee the death of Merwanji Jehaugu Tarachand his exeeiitois, 
who held the said Government promissory notes, have not paid 
the income theieof to any one, as they entertained doubts ns to 
the V ability of the trust declared m icspect of the said notes. 

About the end of the year 1890 tho whole of the estate of Bai 
Dinbai was administered and the whole tiust properties under 
the deed of settlement were properly distributed, except the 
Government promissory notes which were set aport according 
to the deed of settlement. Bj no Indenture dated 36th April 
ISQl, Mciwanji Jchangii ianclmuJ, MeherLai, widow an! 
ciccutiix of Cursctji Jehangir Turacliand and the 3rd, Uh, Crib 
Cth, 7tli, 8th, 9th defendants hereto passed a rclei'C in favour 
of Merwanji Jehangir Toiachand and Soralji Hormusji Bottle- 
walla, the executors and trustees ohovenaiaed, with Iho proviso 
at tho end thereof cscludiug the Government promissorv notes 
ofBs 35,090 from the operation of the release, m the event of 
the ti-usts being found or dcclan.d to be loopcrativ e or v oul 
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The plaintiff therefore filed this suit and obtained an origimt 
irg summons on the 18th April 3907 for tho determination of 
the following questions — 

(1) 'Uhelhertbo trusts declared in re‘‘pect of Go% eminent 
promissory notes for Rs 15,000 mentioned in the plaint arc 
^alId ? 

(2) If the trusts abovenamed are \alid, nhonre tho persons 
entitled to get the interest on the «aid notes and to perform the 
Muktad ccremomes ? 

(8) If the trusts abovenaned aie void, who arc the persons 
entitled to the Government promissory notes for Rs 35,000 and 
the interest which has accrued and will acciue duo theieon 

(4) Whether the agreement embodied m the release of the 
3Gth December 1891 and referred to in paragraph 12 of the 
plaint IS not binding on all the parties hereto ? 

(5) M helher in the event of the said trusts being held to be 
void the first and second defendants herein are not haWo to 
account for the promissory notes of Bs 16,000 and the interest 
thereon ? 

JT h larachand for the plaintiff 

Kanga, foi defendants 3 and 2 

Sahadu}]t, for defendants 10 end 11 

The summons was aigued in chamber's on 29th June 1907, 
when the learned Judge (Davai, J) adjouruel it into Court for 
further evidence and argument and made the Allocate General 
a party 


The 1st and 2nd defendants nerc the evccutri’i and executor, 
respectively, of the last will and testament of Merwanji Jehangir 
Tarachand The 3rd, 4th and 6th defendants were the daughter® 
of Bai JlonccUbai, the eldest daughter of the deceased settlor Bsi 
Dinbai. Defendants G, 7, 8, and 9 were tho daughters of Bat 
Bachubai, the y oungest daughter of B u Dinbai Defendants 10 
and 11 were the surviving executors of the last will and testa 
ment of Sorabji Hormusji Bottlcwalla The 12th defendant was 
tho Advocate General. 
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J K, Taraehand^ for the plaintiff — Muktad ceremonies are 
ceremonies fir the benefit of the deal I refer the Court to 
the following cases — 

Zmtji Noaroi* Sanajt \ Bapuft Rttltonjt LtmhuicaUci^^^ , Cotoasjt 
JT FocMJtanaualla \ B. B Selia^, Bhnnlaiji, v Nawron 

Bomanji'>^ , Coicatji Byratfiji Goreioalla v Perrothai^'^ , Zlaneckjt 
Ldulji Allbless v. Str Buiiha Maned jt , Badtna v Ihe 

A hotaie Gen-ral’^'^'^ These are ^11 the coses, and thej decide 
that trusts in fa\our of Aluktad ceremonies are loid all creating 
perpetuities 

See also Badj \ Adtocate General^'''* 

Isay that the trust i3\oid on the basis oi these cases as 
offending against the law of perpetuities 

[Da\ ar, J —Show me that this rule applies to Parsis ] 

We must refer to 43 Ehz^ch 4, to see what bequests 'irc. 
charitable 

JJoorojt Beramjt decides that the rule against 

perpetuities applies to Farsis 

[Dai ar, J —In order to prove j our case you must prove that 
the English law applies to lluktad The Rule of Perpetuity 
IS English Law , so far as succe'sion goes it may apply to Parsis, 
but can you say that it opplies to foreign religious institutions ?J 
The common law applies to India and there are certain excep 
lions with regard to Hindus and Mahomedans, but there is 
nothing to exempt the Parsis, see^J etf/i C^ec/I ZVifo i Ong C^eng 
This IS enough to shift the onus on to the other side. 
If they allege anj custom I shall be allowed to call evidence to 
contradict tl at custom 

Kongo, for defendants 1 and 2 — T represent the trustees, the 
executrix and executor of Mernanji Taraehand There is no 
dispute as to the fact?, the tnislcts are n tiling to carry out the 

{!) (ISS ) ll Bew III () (Unrr{rrtril}Sc tI<o OC of ISO? 

(*) ( 0 )’ 01 rn en w lUawportid) So t >0 40 cf IS 05 

(3J (Ui-wpcrled) Suit Nc EC- cf 1*6" D (190-) 7 Boro L P S"! 

(0 (Lnr portent, ‘No ZSlcf JPO* ( 9 ) (lS67j I Boro n C n.(OCJ)l 
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trust and place themselves in the hands of tlic Court ThoParsi 
jAvauBnji law has been in an undecided state since the decision of Naorojt 

cniHD Beramjt \ which applies English law to Parsis In 

toovxBii Bombaj Parsisoro goxemed by the Charter, in thoMofu«sil they 
are governed by Bombay Regulation IV of 1827 There are four 
cases in which the English law bos not been applied to Farsis 
These cases arc — Dhanjtlhat Bomanjt v Navashat^''^ where the law 
of advancement was held not applicable to Parsis, Pefhotam 
lloTtnasjt Bailoor v Mtherbatf^^ where infant marriage though not 
valid m English law was held by Scott, J,tobo valid among 
Parsis, Sftthtfat v Lt»jt Notorejt where Bajley, J , held 

that the rule in Shelly s case docs not apply to Parsis, and By ramp 
BhxmjxlTiovv JamuijiNoxrojx EajiaiixaS^^ It is rather difficult 
to say what is the law and by what law Parsis are governed 
Jardine, J , is not supportable when we consider the literature 
of the community The Transfer of Property Act makes the 
Law of Perpetuity applicable to Parsis but not to Hindus and 
Mahomedans Section 17 of that Act saves perpetuities for the 
advaucement of reli.,ion and chanty In England all religious 
trusts have been regarded as charitable There Roman Catholic 
and other religious trulls were forbidden on some State exigency 
Before the Reformation trusts for the souls of the dead were 
valid, but afterwards they were forbidden as being superstitious 
see Statute 1 Ed VI, Ch 14 In England no religious trusts 
have been held void on the ground of perpetuity as being for 
superstitious purposes or foi non charitable objects 

Jardine J, relies on Cocky h J/anncirW^ but that case had 
nothing to do with religion In the same case there is a bequest 
to certain sisters of chanty and that was held valid See Colgan 
\ AdmiixMtraloT’Qeneral of Madras^ In England thesQ gifts 
have been held valid not as religious but as gifts to certain 
voluntary association 

In Ifajj OheaJiNeox Otg Chtny it will be seen that 

the Judge had the idea of superstitious uses in his mmd 

(i) (181* ) 4 Bom n C B (O C J ) 1 (5) (189*) 15 Bom. C30 

() (1S7 )2Bom 'C W (1871) L. B 12 Fq 674 

U) (1831)13 Bom O'* (0 (189'’) 15 Mid 4‘*l 

(1881) 6 Bom C C W (1875) I B C P C S81 
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Trusts for masses are valid m Ireland but not m England. 
There are decisions to say that Jadges aro not to decide 
that one religion is better than another. lUloond Lai Stngh v, 
Nolodig Chtxnder In Knglaud trusts can be grouped 

undei the following heads (1) Forbidden Religious Trusts j 
(2) Superstitious Religious Trusts , (3) Valid Religious Trusts , 
(4) Gifts to Voluntary Aasoeiations , (5) Trusts for erecting, 
repairing or maintaining monuments or tombs 

(1) "With Forbidden Religions Trusts we ate not concerned, for 
tl e Proclamation of 1857 gives full liberty of religion 

(2) The doctrine of superstitious uses does not apply to India. 

Advocate-General v. Ttshvanalh Atmaraa^^, 1 Eil VJ^ Ch XJV, 
only applied to trusts then created, I ater trusts are void because 
of the in\ ahdity due to that Statute Demnua lies v. Lady 
Forlxngton'^^'^ affords a clue as to what is meant by superstitious 
uses Attorney-General y shows that tbospint of that 

btatuto u as carried on after tho Beforroation. I rel> on four lines 
nt p SCO On tho question of masses the cases are very few, see 
TFett V ShnUlevorth'-^^ hire ElltoU'f’^, The Aitomey General v. The 
Fiahmongers* Company'''^, In re PUelmod'-^^ Heath v Ohapman''*\ 
In re hlundelVe Truati JFeal \ Shnltlevorlh^^^ and Heath v. 
Chapmon^^^ are doubted by the Master of Roils in In r/ Htchel'a 

and see Snell’s Equity, 12tli Edition, pages 12-1-125 
Las Merecs v Cones^^ is an authority showing that the doctrine 
o' superstitious uses is not lecogoized in India Tins is followed 
in AfidretPS v seeahsoLoseph Judah \, Aaron Jtida&^'% 

Lhitsulchand y MahadevgirtV^), Itupa Jagshet Knshnejs 
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(8) Valid Religious Prusts These aio tiusts of Prolcitants 
The ca^es are Jiaier\ Satlon^^\ loionsend \ Cart!S^^\ Farbah 
Fihee \ llam Barm Vpa^kgaS^ 

Section 17 of the Transfer of Property Act and 43 Eliz , c IVj 
both say that bequests to religion are valid 

A gift for the maintenance of religious ceremonies is a good 

gift 'iiirnfr V A legacy towards, establishing a Bishop 

in His Majesty’s dominions in America w as held goo 1 in Jllornes* 
General ^ The Buhop of In Atlorney General ' 

a diiectioi to pay into a certain bank a j early sum of 
£100 for the maint’^nance and support of the Ir\iugitc3 uas 
held vaho In T\ orn*on \ a trust for printing and 

circulating religious wotl s was held to bo valid 

Slrane \ Gold»n%i'<*^ is a cose \cr} like the present case 
This decided that a bequest to enable persons professing the 
Jouish religion to observe its utes is good 

Trusts for all religions are valid charitable trusts prouded 
they ate not opposed to morality or positively harmful to the 
State An mstauce of a trust hold void as being coutraiy to the 
policy of the law is Be lliemmv.ee v Be 
(1) Gifts to Voluntaiy Associitions in perpetuity aio not 
valid, see \ Jf<i««er<Oo> vhich isieliedon in Atwij* Noioxo)e 
V Rfl^iyt Rutlonjt Limhuwalla^^^ If the object of the associa 
tion IS private the tru&t is bad but where it is public it is good 
Came v decided that a gift to a public library is not 

charitable See the ED"yclopcedia of Laws, v ol XI, p 314, under 
the head of ' Roman Catholic where all these cases are collected 
Fease \ Faittntonl^i decided that trust for the relief of sufferers 
by a certain collicrj accident is \ oid In Tn rc Sheralone Trvtle^^*^ 
a bequest to the Sassoon Mechanic Institute was held void 


(l) (1830) 1 Kc n 224 
U) (18tt)3Hare2a7 
W (1901) 31 Cal 895 
(I) (1787) 1 Cos Eq C 316 
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In reClarVs Trust'-'^) decided that a bequest m aid of a society 
for iiising funis for the benefit of persons in sickness was 
void 

Thf \lto} General ^ Tie IlaieriaaJier^s Con pant/^^"* relied on 
6y Jardme J" litnhtwalta's casePJ is more a commercial case 
than a rel gious case, 

() Gifts for erecting repairing and maintaining tombs are not 
^alld see Snell’s Equity p 113 (I2tli Edition). Inrc Rickaid^'^ 
laid down that a bequest otmone^, the interest ofubicliuas 
to be apphe I m 1 eeping up the tombs of the testator and his 
family, is void as a perpetuity Hoare \ Oshornc''^'' decided 
a gift foi the repair of a lanlt was void See Shephard J, 
in CoJ(jin\ AdmiHtjiratoi General oj" ila Iras^^^ Fisl Ailoriiej/^ 
Getf'ral^'^^ Fowler \ Ftmler^^ Fatiton SmaW'^, Tudor on 
Ohirities and Mortmain, Cb V, «^ection 4 p 131 (4ih Edn) 
These bequests are held void because they do not odvanco 
religion 

Indian legislation cceins to include lehgious puiposes In the 
word charity This is borne out by section i7 of the Transfer 
Trep^riy Act Ja the Aci VI cS 1^90 secliea I, there 
13 a detinition of chanty In Wdsons Maho edan Law 2nd 
Edn , page 393, the distinction b tween icligion and charity is 
esplnincl Wo ha\e to distinguish the three Indian cases 
Colgatt', AdmtmstratovGenrral o/ Madraa^^'>\3 idccisionon Masses 
and proceeds on the principle of Wests S’^n«/eiperMP'‘>nndisthLrc 
fore of very little use As to w bat is o mass, sec Allomejf General 
s FelaJte)^^^ In Cplyai v Adottnutra or General of lladras^'^ 
Shephard J , was of opinion that trusts for masses should be htld 
valid but he follow ed J r p Cheak Neo \ Onj Cheng Keo^^ and held 
them void 1 eap Cheah Neos Ong Che ig Keo^ can be distinguish- 
ed The question is are these religious ceremonies pious uses or 
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religious u^es? In LtmhuwiUa^s case<‘J they aic held to be 
jA5i3n«DJi pious uses. 

cnivD for deCendants 10 and 11, the sur\iving executors 

boo’tADAi Sorabji H. Hotticwalla, one of the three trustees of theonginal 
deed of settlement —The suggestion in Zxmjt Noxorojt Banajt 
\ Bapxijx Rniioaji Ltmhutoalla^'^'* that Parsis are governed by 
English law has no authority for its support All the Judges 
uho decided cises about Baj Rojgar trusts have woiked from 
the Christian point of view and they could not dissociate them* 
selves from the view of the pious ceremonies of the Christian 
Church, roleratioa of religion is the basis of the English Rule 
here (1780) 21 George III, ch. 70, sections 17 and 18, said that 
Courts in India should have regard to the religious usages and 
customs of the natives of India 

37 Georgo III, ch. 142, section 12, is very similar. 4 GeoigO 

IV, c. 71, High Court Rules, page 13 Tho policy from the 
earliest time seems to be to grant entire freedom in respect of 
religion to the natives of India Westropp, J, in Naoroji Jieraufjt 

V. 'Rogers^^'* 8a\ s that the Par'sis are governed by English h" I 

submit that law contemplates equality and freedom of religion 
sec Letters Patent, High Court Rules, page 67, cl 19 Bombay 
Regulation IV of 1827, section 28, relates to tho mofussil 
According to these statutes the Porsis m tho mofussil aro go\ erned 
by the law of India os to usage and custom but not tho Parsis in 
Bombay who are governed by the English law, and he has only 
to step out of the jurisdiction of this Court to establish such a 
trust as is now in dispute as valid. If a trust does not come 
within the spirit of 43 Eliz, c 4, it can he upheld as valid vvithm 
the jurisdiction of this Court, I propose to cite a series of 
cases to show that the High Court hero lias not followed 
consistently the principle laid down in Limji NowTOji 
Ranaji v Bapvjx Rultonjx Prior cases are tho 

following •—Ard'aicer Cnnetjie v. Perozeloge^^^ decided that 
80 far as the ecclesiastical side of tho Court was concerned tho 
English law did not apply to Parsis. llomahaee v Runjealhace 

{») aS07) 4 Bom H. C E. (0. C. J ) 1, 
(3) (1SS6)CU(» I A SIB. 
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Dotahhate^^'^, liodee Kaxlhooietow llormutjee v CooverlhaeeS^'^ 
laid down that there 13 the restraint upon the testamentary power 
oE disposition by a Parsec, page 353 of Sorabjee Bengali’s book 
onParsoe Acts. In ^tlkibsi v LtmjtNo«rcjilia»ajt^'‘ arQlexQ'aCQ 
is made to Ohetsla's case where an illegitimate son was held 
entitled to succeed to lus father’s share following the Hindu 
principle. Mikxritanjee Nimktrwanjie v Awaa Baee^*''^ referred 
to in Jtabax v Jamttsji Jnmahedji^^K 

There 13 another case 2faneAart/ia Aahpandtarji v Samrxxnua 
5ey<Tmf®Jwhich decided that English law did not apply Jn its 
entirety to Parsis , and see Baylcy, J’s judgment in Jtvandas 
Kesiavft \ Framj% AfanaHai^^, liat Maneekbat v Bai Mcrhai^'’^ 
decided that section 7 of the Statute of Frauds applies to Parsis 
Fulton, J , in Navrojx llayxoclcjx Tadia v. Pemhat^''^ and m Shapurjt 
V, Batchelor, J , said that the law governing the 

Parsis m the raoEussiI is the customary law of tho Parsis 
modified by jU'tice, equity and good conscience. 

So far therefore as religion is concerned there is no established 
Church in India as there is in England and ne ha\e hero 
perfect freedom of religion. I mean by “established Church" 
the Church ns established and tnamtamed by the State Tho 
doctrines of the Established Church of England arc always tho 
considerations entered into wlicncvcr there is o contest on 
religious matters, but here there is no particular church mam* 
tamed by the State See Ilberts Government of India pp P55~ 
259, 53 Geo III, clause 155, section 33, 8 and i Will IV, eh. 85, 
sections 92—102 and ecc also West, J 'a observation in Fatmahtbi 
V The AdcoeafcGeuernl ^ 

As to the cases decided m the Bombay High Court tho decree 
in tho case of Ziwji iN’oKriyi Bano;t \ Bappjx Jluttonjt Lmlu- 
Kalta^'*^ was practically a consent decree (Read ot p 417) The 
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oudenco I shall pioduce Will sliow that the ceremonies arc for 
tbo public benefit; of all Zoioastnans Benefit is derived by the 
whole community If evidence had been given before Jardine, J , 
he would have been of the opinion that the bequests were not 
for the benefit of individuals or of families but of the whole 
communitj In ZT/rdifftf there was not contest , it was o 
friendly suit OorewaUas Caggi*>, IJ adtd*g Cate^^l, JloStteaUa'! 
Cate^\ AUhlit^ Ca^c^^, ilarler^a Case^^^, all followed itmiuicalh* » 
CaSi^^'> I refer to the Irish cases for the performance of Masses 

[Davah J — I should hke to 1 now any case where English 
law applies to Parsis in respect of religion ] 

The Statute of Mortmain does not apply to India, theieforo 
if auy question on religion crises it should be judged from 
tno standpoint of the English /aw prior to the Keformafion 
See Tudor on Chanties and Mo tmain, 4tli edition, p i, 23 
Henry VIII Ch 10, 1 Edwarl VI Cb 14 6 and 10 Viefc Ch 5, 
23cnd24Vict Ch 134, section 1 Theobald on Wills, 6th edition, 
pp 350—858 Gifts to perform Masses would be void as being 
superstitious See Tudor, p 8 9 and 10, Vic Ch 69, referred to 

Jews, 1 Will and Mary Chapter 18 referred to Roman Catholics 
and Dissenters, 2 and 3 Will IV, Ch 31o nnd £3— *4 Vie 
Oh. 184 section 1 referred to Roman CathoJic<j A bequest 
to a Jew to observe the rites of that religion was held valid 
in Slraus v Ooldmtd^^ This was before 9 and 30 Vic 359 
In te Mxchel^s Irusl^^^ If the Paisis aic not governed by 
English law then tbo rale against perpetuities does not appjy 
so far as religious trusts are concerned Once the religious 
liberty is granted then the rule against perpetuities has no 
application even if such religious trusts are not for the public 
benefit If these trusts aro for the public benefit then it matters 
little by what law we ore governed, but even if they are not for 
the public benefit, then os the rule against perpetuities does not 
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apply the tiusta are valid Hindus and Blahomedans can make 
private religious trusts which are valid Mulhek v. Mnlhcl'-^h, 
Jujgu^ MoJnni Doiue v Mmsamat Soiheemone^ Ifossee'^\ 
Talmahilh v The Alcocate Qennal of Bombay*^, Kumara Astma 
Krishna Deb v Ktimara Kum ira Krishna Beb^*^ 

If I estahluh that the perfortaance of Mulcted ceremonies 
amounts to an act of divine worship, then although if it is a 
perpetuity the trust would he good I wish to establish five 
propositions (1) Ihe doctrines of the Zoroastrian religion enjoin 
the performance of MuktaJ ceremonies (2) The performance of 
these AIuLtad ceremonies amounts to the performance of an act 
of religious oi divine worship (8) According to the doctrines of 
the Zoroastnan religion the peiformancc of Muktad ceremonies 
results in public benefit, cither temporul or spuitual, and that it is 
believed to bring divine blessings not only on the party performing 
these ceremonies or his household but upon the whole community 
and on tho world at large. (4) Muktad ceremonies, or at all 
events tho essential paits of such ceremonies, can only ho per- 
formed by priests (5) Payments received by the priests for tho 
porformancQ of such ceremouies foim a portion of then ordinary 
income and means of hvehliood 

AilevisO to charitable and pious uses generally was held 
good in iUornej General v. Iletncl^^K In Potcer^couri v, Bowers' 
a deviso to trustees to lay out at their discretion 2,000 jC 
“ in tho sei V ice of uiy Lord and Master was upheld Totensend 
\ . Carni'-^ decided that a betjuest for spiritual purpos-s was good. 
Farqnbar v Darling^^^ upheld a devise ‘*to the poor and tho 
sen ICC of God ' In hnnerv OgJen^^ it was held that o bequest 
foi preaching a strnion on Ascension Pay, for keeping the chimes 
of tho Church m repair, and for a payment to bo made to 
the singers in tlio gallery of the Church are all bequests to 
clantable uses withm 13 E iz 
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In Ihe CommxmoMn for S^tctal purposes of Income Tax 
Pemsel^'^ Lord Uacnaghten discussed the meaning of the word 
charity. Story^s Equity, 2nd edition, page 790, section 1155 

Payments made to clei^y for the performance of religious 
services ha\o been held to be good gifts os tending to the 
advancement of religion Holb and Reii v SorTtan ^"^ , Thornier 
V. TFi/jo»t*h 

Trusts for the performance of Mulcted ceremonies stand on the 
same footing as gifts for Masses for two reasons • — (i) All 
religions m India arc on the same footing J)as Merces \ , Cones^''^ 
This case was followed m Andrews \ ■^^hlch decided 

that a bequest in a will of a sum of money for tho performances 
of Masses in Calcutta was valid O' Hanlon v, overruling 

JUorney-Generat V decided that a bequest for masses 

in perpetuity is a good charitable gift, whether there is a 
direction that the Masses '•hould be celebrated m public or not. 
(u) There is no application of the doctrine of superstitious uses 
m India just as there is no such application m Ireland Adtoeate- 
General v, FtthvanalA w , Tudor on Chanties and Mortmain 4th 
edition, page 791, AltorneyGeneralv Hall'-^> 

Prior to the,Reformotion of 1828 bequests to perform Masses 
weio held valid in England and Ireland, but since 1823 private 
and public masses v\ere distinguished and bequests for private 
masses were held to bo void The Commissioners of Charttalle 
Honaltons and Begtiests v TJ'aWtW decided that trusts for Jfasses 
held m public or piivatc were valid trusts Aflorne^-General 
v Belanep^ decided that Masses in public were valid on the 
giound that they tended to the edification of the congregation 
but trusts for Masses held in private are void 

Fadsha —This was overruled Ihirty-one years after by tho 
same Judge m O’Hanlon v Logue^^. 
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The performance of Masses amounts to an act of divine worship IW. 
which IS believed by those belonging to the faith to bring benefits Jausdemi 
and blessings, spiritual or temporal, to the public at large within 
the spirit of 43 EIiz See PoUes C B 's judgment in 0 Hanlon 
V. Logue''^'^ at pages 274-276 and FiUGibboa L J^s judgment 
at page 280 and Holmes L J at page 286. 

The test is the belief of the testator or settler as to the spiritual 
or other benefits This Muktad ceremoney is an act o! religious 
worship which amounts to on act of praise, adoration and 
thanksgiving involving a petition for benefits both temporal 
and spiritual on all Zoroastrians and all good people belonging 
to all other communities, including always a prayer for the 
ruling Sovereign of the country and for good government by him. 

jFeii V decided that a bequest of perpetual rents 

of property to two Vegetannu Societies was good FitzGibbon, 

L J,, there saj s that the essential attributes of a legal chanty 
are thatitahould be unselfish, public benevolent or philanthropic. 

Qtotiy London Anti vtvttceiton Soctetg^^^ dtcided that societies for 
the suppression and abolition of vivisection are chanties yeaj> 

Cieakii^eov OiyC/ie/iy JVroW turns upon irw? V Shullletoort^^ > , 
it referred to Penang where there was no nativ o population n hen 
the British settled there In India there was a population uhose 
customs and usages had to be taken into consideiatioo In 7Fo$t 
V SAiiitletoorlh^^^ no evidence of custom was taken , it was decided 
not on facts but on the English Statutes See also Canj \ 

Ablom. 

In Colgan v AdmvnttralOf’General of J/crfrai’^J though the 
Judges say that the law of superstitious uses does not apply to 
England still they follow Wett \ ShultlevorU^^^. 

As to the ceremonies which are performed during the Muktad 
days they amount to an act of dn me and religious worship and 
result m ocnefits to the communitj and also to the world at 
lar^o, ami I cite passages from the Zoroastrian Serptures to prove 
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that Muktad ceremonies arc enjoined m the Tarvardm Yast which 
IS dedicated to all Furohurs. As to Furohurs see Sacred Books 
of the East Vol 23, page 179 Fnr\ashis are the same as 
Furohurs, There is a distinction between Fra\ ashi and Ravan 
Haugh's Essay on Parsis, SrdEditiODj page 206, (Civilization of 
the Eastern Iranians in ancient times by Geiger, Vol 2, 
page 113 , Zarathastra and Zoroastrianism by Bustomji Edulji 
Dastur Peshotam Sanjana, page 242) The ceremonies enjoined 
during the Muktad dajs are based on paragraphs 49-52 of the 
Farvardm Yast, see Sacred Books of tho East, Vol 23, 
page 192 These ate the only references as far as Ai esta literature 
IS concerned but there are other references m Pehlvi Dinkard, 
Vol 87j Secied Books of East page 1T» There are further 
references m Bahman Yost (Vol 5 of bacred Books of the 
EastpageSOS) Thatrefers to thelUh century A. D. (Seeolso 
Shayast La Shayast (what is woithy and what is not worthy to 
be done), Vol 5 of Sacred Books of the East, page 351, para- 
graph 31 , Sad Dar Book, Vol 24 of Sacred Books of the Ea«t, 
page 264, written in the 16tli century Patet Pashemoni Spiegle^s 
Avesta, page 157, paragraph 18 ) 

The next question is what arc the usual and essential cere- 
monies performed on these Muktad daja ? 

According to some people five ceremonies are essential, , according 
to others these are four (i) Afiingan (n) Baj, (m) Saturn, (iv) 
Farokshi, (v) Yezeshno. 

(i) Afringan consists of prayers e’rprossing nothing Lut 
praise, adoration and love for tho Almighty and the Furohurs 
It IS diMded into three parts (o) Afringan Dibacbe, tho 
introduction and the most important part because it contains 
universal prayer 'and is universally said, (5) Afnngau proper, 
(c) Afrm or benediclioo Of Afringan pi oper there are in all 
eleven kinds Afringan Ardafarv ash, Afringan Dahaman, 
Afringan Surosh, are performed during the Muktad days 
Afringan Dahaman is taken from the sixtieth chapter of Yasna 

(ii) Baj ceremonies consist of recitals of chapters 3—8 of 
Yasna in Vol 31 of tho Sacred Bool s of tho East, pages 207— 
230 Verses fi, 6,8, chapter VIII, page 220, arc i crj important. 
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(ill) Saturn I c, pniso, sec Yasni, cliaptei XXVI, page 278, 
clauses 1, 2, 5. Mr Kaaga’s Kbordali Avesta pages 382— 391. 

(iv) Furrokshi ceremonj begins with Saturn and the whole of 
the harvardm Vast follows Sacred Books of the East, Vol. 23, 
pages 179 — 230 Furrokshi is a ceremony for all the Furohurs 
Farvardm Vast is a portion of it and a Vast which is dedicated 
to all Farohara 

(v) Yezeahnc is said to bo the highest and most solemn of all 
the cercroonios performed duung the iJoktad dajs and consists 
of the whole of the Yasna of 72 chapter which includes 
17 chapters of Qathas, chapters 3 — 8 of the Baj, chapter CO of 
Afringan, and lastly part of the Saturn see Vol, 81 of 
Sacred Bools of the East, page 195 Yasna and Iczcshnc arc 
the same 

As to tho application of English law to Parsis I omitted to 
cite a caso important as ehowtog what tho Frny Council said 
Jiani Sia^Kati Kuar Yo^entlra Chandra 

Padsfia for thoAdiocato General —Trusts for the performance 
of Muktad ceremonies arc notsoid because of the proliibition on 
tho ground of superstitious uses As to what are superstitious uses 
SCO Bacon's Abridgment Vol 1, page 68X (5th edn ), Chapter on 
Moitniain and Superstitious Uso» Muktad ceremouics haio 
nothing to do with the souU of the dead but with their Furohurs 
and tbeFinoliurs of the dead Thcdoctunc of superstitious uses 
relates only to the souls ot the dead and would not appl) to Muktad 
ceremonies cicn though it were in fore in India Superstitious 
use is. defined m Tudor (edition of 1906) page 4 All religions 
not subacrsiio to moinlitj arc tolerated m India Dr Vliitley 
Stokes Vo} J, poffoSJO, vototosectioalO^ofSacce^^onAct sajrs 
that there 13 no prohibition in India of what English lawyers 
call superstitious uses And at page b3J not*. t>, he says * In 
ludia a trust for what English lawjers call superstitious U'^es, 
c y , saj ing JIasscs for tho dead, nmj be \ ahd ” i>Ji JIrret$ \ . 
Cone$^\ -ii’idrers JJrcca*e-Oeneral \ Vitirana’A^^^ 

(0 (1^03) L It SOI A 2J3it pp 253— 2.S. <*) (1S5U)2 B.o L. R. {0 C.3^ 145 
P) (ISGl) 2 C: “> 0*55) 1 C. Am- U p. rr. 


139 

1907 

jAUSnBDJi 

0 Tapi 

CUIM) 

V 

Sooirisii. 


140 


THE INDIAN LAW REPORTS. [VOL. XXXIII 


*1D07. 


JAUsnepJi 

C.TAB4* 

CHJjrD 

*• 

S?OXABir. 


Colfjan V. Administrator-Genefal of Madrasf'^, followed in KaU- 
loola Sahib v. Nuteerndeea Sakib^^^i nil these cases show that the 
doctrine of superstitious uses does not apply to India, and if 
trusts for Masses have not been held valid it is not because of 
superstitious uses but on the ground of perpetuity. Though it 
might possibly be held that the English Civil low applied to 
Parsis ag in yet the religious law of England 

since the Reformation has not been held to apply to India. It 
was held in Milford v. ReyroldA*'' and in Mayor of Zyons v. 
^att India Comyany^^^ that the statutes of Mortmain have not 
been extended to India. These were followed in Yeap Cheah 
Neo V. OiiQ deny Ifeo^^K Superstitious uses were created by the 
Reformation’: sec Tudor, page 4. Jarman on Wills, Vol. 1, page 
163 (5th edn'o, 23 Henry VIII, Ch. 10, 1 Edward VI, Ch, U, Hoff. 
V. Covmiutottert of Income The English Judges followed 

those statutes and extended their policy. Trusts to say Hasses 
wore held to be good religious trusts before the Reformation : 
sec the arguments of Browne, K. C., in O^Hanlon v. Loyuc''^'* at 
pages248— 254 and Coke on Lyttleton, Voi. I, sec. 160 (10th edn.). 
The rule of perpetuity was in vogue at the time also but still 
such trusts were held valid. I argue therefore that even if we 
are governed by tbo common low of England and apply the same 
to our religious trusts and even if it is held that our Muklad 
ceremonies resemble Masses still such trusts according to the 
common law prevailing in England prior to the Reformation 
would bo held valid. 

In re MieheVt Trnit^^ shows that the English law though it 
relaxed its severity in other matter still it retained its severity 
with regard to trusts to say Mosses for the repose of the dead. 

Tbo question then is wliat Religious Law would apply to 
India. Ifaoreji v, Rogen^ lays down that only as to civil rights 
English Jaw would apply; os to religious trusts whether it is or 

W (1832) 16 u*d.424. W (183C) 1 Moo. I. A. JW. 

<») (1804) 18 M4d, roj. W (1875) L. R 6 P. C. SSL 

(’1 (1867) 4 Bom. U, C. B. (0. C. J.) !• (1888) S2 Q. ». D. 230 tl p. 310. 

(0 (I8il) 1 Phil. 165. [1300] 1 1. R. 247. 
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IS not good must be decided by a secular jndge upon the c\ idencc IQO? 
of witnesses professing the same faith as the settlor or testator Jaw hedji 
In Yeap Cheah Neo v 0«y Cheng Neo^^ English law was applied 
because no eiidence as to the customary law of the Chinese soovisu 
was taken This case was rv.ferred to by West, J, m raUnahbt 
V The Advocate Genetal of Bo ihag'^ In O Hanlon v Iiogite'^'> 

FitzGibbon, J , says the ceculai Couit must act upon cMdence 
of the belief of the members of the Community concerned In 
India all religions stand on aii equality 'except that Episcopal 
and Presbyterian Chuiches ha\e some benehts from the Indian 
Revenue 53 Geo III, Chapter 165, section 38, Ilberts 
Government of India, pages 25G — 269, Advocate General v 
rtahtanaih^^^ The Lex Loct applies where the country acquired 
18 inhabited until the Crown or Legislxturo changes it 

The next point is to show that a religious trust is a charitable 
tiust In Bakery Lord Langdalc SI R says all the 

cases with one exception go to support the proposition that a 
religious purpose is a charitable purpose " This was followed 
m Towmend v Carut^‘^\ a very important caso and tho judgment 
of tho Vice Chanccller is \ cry instructii o In that case a bequest 
to trustees to pay monies to certain societies ha\ mg regard to the 
glory of God in the spiritual welfare of his creatures, was held 
a good religious purpose Fowertcoait \ Foicerieouri^'^ cited m 
/« rtf where a gift by will ‘to the poor and to tho 

service of God ” was upheld as a good chanlable gift Attorneg* 

Generals Bearson^^^ , Commtsstoners/crepeetal piirpotet of Income 
Tiv \ Fristf'/f*®! 

Muktad ceremonies aio acts of religious oud dnino worship 
and tJjcj also S&rm an importAnt aourcc of rcniuncration to tho 
priestly class , in other w ord% thev are for the bencht of the 
Ministers of the Ptu«i religion Such a benefit is clearly wilhm 
the clehmtions of religious or chantahlo uses in section 105 of 
the Indian Succession Act hlogttlralctff Dundee s Pretlgierj 

(I) (1S?5) L 1 0 1’ c SSI »t r 305. 0 ) (IMS) 3 t,- 

(J) (l<81)CBom 42*lp 50 O GS*1) I Mdluj C16. 

(5) iioocj u n. ‘' 1 ’ »t p i 0 t > I ch, Kv 

l‘) (is^5) I Tow H C. Appi. 5s (ISU) S iler 5,S 
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0 / J)unilee^^^ upheld a gift for the benefit of the ministers of the 
presbytciun religions ot a particular town In Grieies v Case^^ 
a gift for the mimteanancc of preaching ministers was hell 
good Middleton v Clttheroio^, Qibson v. Represetitative ChuTcl^ 
Sody^*‘\ Tudor, page 54 

There are two points of resemblences between Itfuktatl and 
Masses, both arc addressed to a large congregation and parts of 
the ceremony of both can only be performed bj priests The 
Parsi religion stands on the same footing as the Roman Catholic 
religion does in Ireland Therefore the Irish cases are important 
I rely on the o\ idence of the high priests 

J, K. TaradhandfoT the plaintiff in reply —The Zoroastnan 
religion is the religion revealed by God to Zoroaster and then 
promulgated by him. Interpretations by priests or interested 
person are not part of tho Zoroastnan religion The Gafchas do 
not say anything about Farvashis Muktad ceremonies ore not 
religious ceremonies but ceremonies sanctioucd by custom which 
arose after the Tarvardm Vast was written which was long utter 
the religion had been revealed to Zoroaster What is custom 
IS not religion Section 50 of Parvardin Ya^t asks for 
prayers on the Purohurs themselves and not on God or 
anyone e'se (Sacred Books of the Past, Vol 23, page 50, 
sections 8 — 11, Vol HI of Khordah Avesta, section 21) The 
Muktad ceremonies are not, and were never intended to be, 
for the benefit of the souls of the dead This is an eironeons 
belief and engendered in tho minds of the ignorant Parsis by 
priests for the purpose of putting money into their own pockets 
The evidence lu jAmhwaUa*s caset®^ shows clearly the difference 
between ruroliurs and tic souls of the dead (sec Jardine, J s 
judgment at page 446) I submit Jardine, J, nas right and 
that ho had the proper evidence before him. 

In Millets’ coso^®^ the Advocate General did not object to tho 
matter being rc opened Tho question is does the English Ian 
apply to a perpetual trust for the performance of Muktad cere* 

II) (leci) 4 Waeq IT’S OS81) 0 L. K Ir 1 

(*) (1792) 4 nro Cb Ci»i C7. t > tlBST) 11 Horn 441 

(1793) 3 'Icscy 7S1 W (Unreported) Su 1 1*0. 90 of 169- 
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inomes Jflaclemv (7fw?fll/^‘^givcsahistoryof how English law 
'ft as introduced into India The Court must decide whether, and 
what part of, the law applies to this case The element of public ^'cnisD 
benefit is wanting although it may be a religious trust althouo-h „ *■ 

it may be necessary to employ a priest to perform the ceremonies, 
although it might amount to an act ot dnine worship, still the 
trust would ho bad in law as offending against the rule of 
perpetuity Transfer of Property Act, seUions 14—17 There 
must be piescnt the clement of public benefit If a trust is for 
the advancement of religion it would be for the public benefit, 
but every religious trust is not for the public benefit Queens 
Proclamation, Ilbert’a Government of India, page 572, Comma- 
tionera /or ajiecial purpotes of Income Tax \ Peaaei^'^, Dolan \ 
Maedtrmot’^'^t Je/ne» \ Alexander^*^, Mortee v The Dtshop of 
Dv.rhain'^\ Aiiorney General v Delaney'^^ 0 Hanlon v, ZoyritfW, * 
Tudor on Chanties page 3’, leap Cheah Hto Oig Cheng 
iV^o{8), In Thornton v ifaiceW, 7» re Utcheh' 

Strans v Ooldtmtd^^^^ and Turner \ the trusts nere for 

the public benefit The statute of superstitious uses merely 
naaclo these e^tisting trusts void and afterwar Is the Courts would 
not uphold the trusts of the same nature The doctrine of 
superstitious uses made trusts illegal but did not make them 
non charitable If the trusts aro illegal but charitable the 
doctrine of Cypres would npplj I sumbit that the Court is 
bound b^ the decision in Yeap Cheah heo v OngCleng 
0 Hanlon \ Logne''^ was not a decision of the highest Court of 
appeal nor A\cre the Judges who decided it uuoninious 

I further submit that the trust is imposaible of performance 
because certain objects arc uaascerlaiuable , therefore the tru<<t is 
> Old for uncertainty both as to the ctremomes to I'C performed 
and the time at ^\llciltllCJ m to In. lerformed Tlic Parsis 

( 1 ) (1 I'’) r o c ' St I So (o (is'oii r IOC r iol 

r) risoj] A c C 31 n [i«0(,j 1 1 n. -r 

(3) (isco)i 1 6Fq CO r ii« )L r cr g: 1 

(») (ISCO) S n L C at ^ Gl» W tlS") 31 D«t 14 

(5) (1*01) 0 s'^'* *1 r n > ii co)**!>i<aT s'* 

(l^OS) 10 \ r«oy *1 1 615. OD (1S3“) 8 ‘5 m C14 
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have lost their Calender, according to some, the new^ year com 
inences in September, others say it commences in August, and 
others again sayit begins on the 21st March The commence 
ment of the year being unascertainable the last ten dajs of the 
year cannot bo ascertained The Farvardin Yast directs that 
these ceremonies be performed at the end of the Parsi year 

I further say this trust is void as being opposed to public 
policj See Sir Charles Tarran^s notes The Legislature was 
approached to make such trusts valid and after due consideration 
came to the conclusion that these trusts are \ oid by not passing 
any legislation to disturb the judgments The Court should 
therefore uphold these decisions 

Davah J — Dmbai widow of Jehangir Cursetji Likimna, other- 
wise known as Tarachund a member of the Parsi community of 
Bombay, on the 21st of December 1871 executed an Indenture of 
Trust whereby she appointed her two sons Kharsetji and ilerwonji 
and her son-m law Sorabji Hormusjt Bottlewalla Trustees aod 
conveyed to them certain immoieable and moveable property 
belonging to herself upon Trusts which are therein set out All 
the three original Trustees are dead The first defendant is the 
widow, and executrix of the wall, of Merwanji one of the original 
Trustees The plaintiff is the son and administrator with the will 
annexed of the property and credits of his late father Kharsetji 
who was another original Trustee. Defendants Nos 10 and H 
are the surviving executors of the will of Sorabji Horrausji 
Bottlewalla the third Trustee under the Settlement made b} 
Dmbai 

The portion of the Trusts created by Dmbai witli winch the 
Court IS concerned in this case is la the following terms — 

In trust to rccei%e the interest Bod income thereof and to pw 
tie said Bai Dinhai during her lifetime and sfier hcrdoith ipon trust to 
purchase or set apart ont of the said Trust Funds Promusorj liolcs of 
the Oovemtaent of Ind» for tie sum of Its. Fifteen Thousand bearing 
interest at the rate of four jw cento n per nuunni and to pay the annual 
income thereof to each of tlcm tie snid Kharsotji Jehangir Tanchund 
Sonbji Ilorrausji Boltlenalla anl Merttanji Jel aog r Tancinndand after 
the dentil of any of them to hw or thcif Eaecntors or Administnvton 
alternately in regnlar rotation eteij third yinr m lie older mmed abore 
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Dinbai died on the Cfch of March 1889 Previous to her death 
ihe executed a will bearing date the l5th of July 1886 By the 
said will she directed that certain silver utensils which were m 
her possession and which arc used in the pcrfotinauce of the 
hluKtad ceremonies should he kept in trust by her executors and 
each of the Trustees of the Settlement of 1871 were to ha allowed 
to use the same for the purposes of the Muktad ceremonies 
The Executors of the will were the same as the Trustees under 
the Trust Settlement of 1871 Kharsetjt predeceased Diuhai 
Sorahji died on the Sl&t of August 1902 The third Trustee 
Merwanji died on tbo ISth of March lOOa After Dmhai's death 
the Trusts an respect of the Muktad cereoionies were earned out 
up till the death of Merwanji m 190^ The first defendant is m 
possession of the Qovernmeot Paper of the nominal value of Rs 
15000 mentioned in the Trust deed of 1671 and the silver 
utensils mentioned m the willof Dinhai The Muktad ceremonies 
were admittedly not performed m the j ear 1908 The plaintiff 
filed the suit aud obtained an originating summons for the 
purpose of having certain questions arisiug under the Trust Deed 
settled by the Court The first of these questions is — 

“ Whether the Trusts declared in respect of the Government 
Promissory notes for Bs 15,000 rocntioncd in the plaint are 
\aha» 

This originating summons first cam© on for hearing before mo 
in Chambers on the 22ii(l of Juno when counsel for the parties 
appeanog at tho hearing took it for granted that I would follon 
the decision of Mr Justice Jardine lu Ztmjt Nctrrojt \ Baptjt 
declaring Trusts for Baj Rojgar and Muktad cero- 
rnonies to bo in\ ahd In recent years I had, howei cr, occasions 
to consider that case commonly spoken of as Ztahtiralla’* case 
and I entertained gra\o doubts os to the correctness of the 
application of tho mlo against perpetuities to trust relating to 
Muktad aud BajKojgar ceremonies prcAoiling amongst the Par^n 
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■professing the Zoroa^tnau rcligioo I haJ weighty reasons for 
jA«sijEDji declining to follow that deci«ioo and desiring to judge for myself 
^ciairo w bethel the doubts I entertained were well founded At this 

SoovArAi hearing the only question that I was asked to consider was 

raised by ilr. Kanga for tho 1st and 2nd defendants nho con- 
tended that the plamtiflTs claim was barred by limitation 
This contention was based on the decision of Mr Justice Candy 
in Gow/ttjt W Pochihan walla \ 2i J) andon the assump 

tion that the Trust m question in this suit was had in law. On 
my expressing my unwillingness to follow the previous decision 
referred to above Mr Bahadurji who appeared for defendants 
10 and 11 was instructed immediately to say that he would be pre- 
pared to support the Trust The matter w as after some argument 
adjoumed to the following contested Chamber day and came on 
again for further hearing on the 29th of Juno when I adjourned 
the summons into Court for evidence and argument and directed 
that the Advocate General bo added as a party defendant At 
the hearing in Court Hr Kanga for defendants 1 and 2, Hr 
Bahadurji for defendants 10 and ]1 and Hr Padsha for tho 
12th defendant, the Advocate-General combined forces and 
waged uncompromising nor m favour of tho Trust against tho 
plamtitf whose counsel Mr Torachaod bore the brunt of the 
attack with remarkable courage and attempted with much abilitj 
to Uphold Ins contention that the Trust cieated by Dmbai for 
the performance of MuKtad ceremonies was not a Charitable 
Trust and was bod m law as offending against the Bulo foi- 
biddiog perpetuity 

It IS not easy to leoin or undcistand tbo truo meaning and 
import of the cereironies involved m the comprehensive word 
Muktad or Dosla Though a Parsi myself it took me considerable 
time before f could correctly understand the real meaning and 
nature of the ceremonies — their origin and effect — and tho true 
aim and object of tho performance of those ceremonies dunog 
the Muktad days. As tho case progressed before mo I realised 
how much patient labour roust have been involved on tho part 
of counsel for all parlies before tliej wore able to place the 
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case before me in the mannei in which it Mas placed before the 
Court and not a httle credit is due to the solicitors mIio norked 
and laboured to mstruct them so efficiently. 

Before I proceed to consider the mam point in the case it is 
necessary that I should deal with the contention of Mr Tarachund 
forcibly pressed upon me by him that I was bound to follow the 
decision ot Mr Justice Jardino more especially as other Judges 
had followed the same m other eases 

Sitting on the Ongiml Side of this Court I concede at once 
that I am bound ordmatilj to follow the judgment of nnothee 
Judge when lie has decided a question of law— or laid down 
certain principles of practice or procedure — or judicially construed 
any proMsion of the Hm prc\ ailing m the countrj But surely 
there the matter must end Is a single Judge bound to follow 
another Judge's ftnitnijt o//acls hated on Ihe ctideitee recorded 
iy when the evidenco that may bo available before the 
Judge in a later case may bo fuller and more reliable and may 
tend to lead him to a difTcrcnt conclusion 7 I am full) an arc that 
one of the manims governing a Judge madministeringjustice is — • 
" Omnts mnovatto pint novttaie perlurlat ^van xdthtale 
prodesl/’ — “ Every inno\ ation occasions wore harm bj its nos city 
than benefit bj its utility." 

This Judicial Rule Stare Dccisis" is discus«ed ot page 60 of 
the first volume of the 21st Edition of Blockstone's Common* 
tones where it is said — 
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' It IS an ostiWisheJ inlc to ibjdo former prccc^eut* wl ero tic Kims 
pomU come agam in liligation aswcllfotwp tic Male of jnslico t\tn anj 
Bteidyj nn'l i ot 1 able to w»>ei nih cverr otw judge » opinion as r1»o b«»0M 
the lin m tl it CMS being eolcmi Ij- iJ«lared and Ictcrra oc 1 whit bcfoni was 
iiiiOcrUiO and pi-rhiips InJiIIircnt, i» n>w bwonie n pennanont rul whi h it i» 
not la the IrciSt of any •ub»e<iw«nt judgelo alter or 'arr from acorJingto 
1 pnralo sentiments 1 o being sworn to determine no are* rding to 1 it own 
j rI«to judgment, but according to tbe known U»» an 1 cnstomi of tl e land , 
not delegated to pronoutes a new Uw, but tonumtam aud cipound Ibe eld 
one Yet thii rule admits of trefjticm, wLerv tbe fermtr dr'^rntnofiea u 
riorf mitHlli/ contrary to reaion, naeJl nore tf it ir eoafniry fa tie 
rfirinefrtw. JJ it even iii such cases the sulwc^neit judges do cot fretead to 
insho a new law, W to Tindicate the old otos from tsurspre^nU'ton lor if 
it bo found that the former ihxi‘ioa umani/VsffyflSfwnf 4rp»;ait t‘ is dtc^*rd. 
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1907 not that BQch fl sontcnco was (ad /ai9 but tbat ifc was noHaw, that list it 
~Jam9UedjT ** established eastom of the realm, as has been oiToneon«lj detennioed. 

*^c^ASD The course I thought fit to adopt in this case was not adopted 
SooKABAi without the most anxious consideration. I have carefully 

studied every line of the judgment of Air Justice Jardine I 
have carefully perused the proceedings in the case and studied 
the learned Judge's notes of the arguments addressed to him hy 
counsel and the evidence recorded by him The more I ha\o 
thought over the case the more convinced I have felt that his 
** deUrnmatton is mott evidently contrary to reason and ts eleailjf 
• conlrary to the dittne law *’ as it prevails amongst the believers 
of the Zoroastrian tenets It is a decision which to my mind is 
tnani/eslly unjust'* 

The error of the judgment of Mr Justice Jardme is proied to 
demonstration by the ciidenco both oral and documentary ro 
corded m this ease. As this is the first case that came before 
the Court, and as the judgment is reported m the authorised 
reports of our Courts, os other learned Judges baie accepted the 
fiudiag 83 correct and followed it, I think it is very necea- 
sary to ozamino the circumstances under which the parties to 
that suit obtained the decision, and see whether the learned 
Judge was not misled into arriving at an erroneous conclusion 
by the way m which the case wos placed before him 

The plaintiff, as the Committee of the estate of a lunatic, 
goes before the Chamber Judge and applies for leave to join 
certain other parties m stating a case for the opinion of the 
Court under section 527 of the Civil Procedure Code. In sup- 
port of Ins application he niado an afBdavit m which he states 
as follows — • 

* (3J Th« EAid Teatstor set sparl Ibe income of the esid one Ibinl aharo m 
lbs said Khetwod^ Bungalow for the performance jn perpetuity of certain 
PriTslo Bcligions Cerfroomes, namely, tho Baj rojj,nr ccrcmoniea the con 
ecentton of the Hirnngdin, tbs TccilnUon of tho Vsjusni, and the nnnaul 
Ohamlrar and Posla csrcmonict ** 

** (C) 1 hm aJcMfil that tbs doTtee of tbs anid one third sbaro m tbo 
raid Kbetwaly Bungalow m \oi«I as being in perpololty and not for a 
cbaritabla uac " 

\ 
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On the plaintiff being authorised to state a cas'' for the opinion 
o£ the Courts a case is submitted to the Court wherein it is 
stated that the plaintiff as such committee as aforesaid and the 
tirst four defendants contend that the de\ ise is void as being in 
perpetuity and not for a charitable use, and that failing the 
trust the plamtif! and the first four defendants were entitled to 
the property in equal proportions The fifth defendant was the 
mother of the first four defendants and executrix, of the wil! of 
their father The sixth defendant was the Advocate General 

It docs not appear from the proceedings who advised the 
plaintiff and the other parties that the ceremonies m question m 
the ca&c were private religious ceremonies and that the devise 
was void in law. At the time the case was submitted to the 
Court and previously thoicto the solicitor acting for the parties 
could not possibly have done so, as it is proved m this case that 
he could have known nothing or next to nothing about the nature 
of the ceremonies If a case was submitted to counsel the advice 
would be valueless m that the counsel advising would probably 
know less than the solicitor preparing the case The same 
solicitors who appeared for Iho plaintifi appeared for the first 
five defendants The Advocate General knowing nothing obont 
the real nature of the Trusts mhis capacity as Advocatc'General, 
•■aid nothing but subuntted Imusclf to the orders of the Court 
but m his capacit) as counsel he appeared for the first five 
defendants instructed by the *amc solicitors as rtpre-iented the 
plaintiff and supported the plaintifTs case Only one witness 
vvae examined m the case 

A lund light 18 thrown on how the plaintifTs solicitor within 
n quarter of au Lour educated himself on questions that Lav e 
cost me manj daj 9’ conceutratcil attention to nnderstand and in 
what manner the onlj w itncss was examined before the learned 
Judge m the course of half an hour or so, b^ the following 
passage m the evidence of the same witness Mr. Jnanji 
‘ Jamsetji Modj when cxammctl I'Cfore me — 

luiKXtmSmrffWawseJIr W-\JuclMrwt* W»JU aaj Cbiadhy eaiae 
lo mo ttnl aW me to ciphm certain cemnomes The intemew lifted 
for quarter of m hour Sonso dar nUr I was ».V«d Ir s eVL u 

evme to Court. II# said the Jn Igc n»sht wi li lo mV me »«n- 
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TilE Indian la# reports [vol. xxxin 

“I duiuiuied to go Jii lliat way witliout notice, l>iil cveiitinllj I was per 
sindcd and I camo to Conrt after tlie tiflin Jtoui, I was \ery shortly cnmiue'^ 
I wis giren uo opportumly to cx|>lam niy evidence and convey the rij*t 
iinpresiions to the Judge Mi Justice Jardinc s decision came to me and many 
otheis *18 a surprise*' 

The learned Judge's note baok affords % ery instiuctivc reading 
and sliows how the case was engineered at the hearing Mr 
Lang appeared for the plaintiff The acting Advocate-General, 
Mr. Maephorson, appeared for the first five defendants These 
parties had joined hands to defeat the Chanty and divide the 
spoils Counsel who appeared in the case could know nothing 
about the Scriptures and the Rituul of the 2oroastrian religion 
They must necessarily depend upon tlio inatermls supplied to 
them in their briefs Stray passages from Dr, flaugs ^‘E'sa>s 
on Parsis ” and the late Mr Dossabhai Fiamji^s book were read 
before the Court Mr. Juanji Mody vv as put m the bos and such 
questions as suited the parties were asked There wns no one 
present to defend Chanty or to explain and elucidate the passages 
read on the evidence given Cases which hove scarcely any 
applicability to the trusts in question were cited and a spirit of 
happy unanimity and porfunc‘orincs9 seems to have pervaded 
the discussion of a question of the most vital importance to a 
whole community, and the combined efforts of tho parties led the 
Judge into forming conclusions that are manifestly erroneous 

Tho learned Judge observes m bis judgment (at p 417) • — 

' From the cviJeoce of tho pnest and tlie reference made to Dr, Haog'u 
learned 'Essays, I come to tho opinion that the benefits whicli, according to the 
belief of the Parsw, rosull from the ecrcmcnies fpocified are consolation to fbo 
spirits of certain dovJ persons and comfort to certain living jierbona, affonlcd 
by certain of the i rohars or prototypes of tho dead. 

The learned Judge then goes on to say that the objects of 
these trusts bear analogy to devise of property to ‘‘maintain 
Tombs of deceased relatives’ or for a "gift to private corapanj ' 
The judgment ends up by saying — 

‘ Tlicrc Iiss bciu DO conflict, tho parties bung of accord that tho don'O «•* 
voi i, a) d tho Ad'oeate t cncnl, oa rej>rC5ciitii g tho Charifi, leading Ihooi ifl 
the hands of the Couri.' 
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The CMdeace of the only Witness m the case— on a pomt of 
such \ital impoitance to a whole communitj— would not occupy 
moic than one side of fool cap sheet and at the end of the 
e\idence I find a note — 

“ As counsel for defendants the Ailvocafe Genera! supports Mr Lang s case, 
ns Advocate General lie leaves tlio cow to tho Court 

Fro^ a perusal of the iccotds and proceedings m tins case one 
would be led into the belief that the Xoroastnan religion had 
no Sacred Books, no Scupture*, no religious Jitcratiire of antiqui- 
ty or authority— that Scriptures written in Gatha Avesta, Pehlvi 
and Parund languages which distinguished scholats of tha 
civilized world had labouicd to translate and explain for many 
years never esiistod, but tliat the Zoroastrian religion solely 
depended on a German Doctors Ussays on Parsis and Mr 
Dossabhai Fraiuji’s interesting book delineating manners and 
customs prevailing amongst the Parsisaod the Bombay Gazetteer 
Not a single text from tho Scriptures seems to have been cit<.d, 
not a single book of authority is refericd to, not a word appears 
to hove been aoid as to whether the performance of these religious 
ceremonies s\ ere enjoined by the Sciiplurcs of Zoroastrianism, 
not a bint IS giicn as to the origin and meaning of the sanous 
ceremonies The onlj party before tho Court— tho Advocito- 
General— whoso dutj it was to protect the Chanty— if of course 
\iilid in law— was left m ignorance of tho true nature of these 
ceremonies and Jio neser mode an effort to defend the Trust be- 
cause he must ha\c belies cd that whet ssas stated in his brief for 
the defendants for svliom ho appeared mu-.t base been correct, 
and I haso no doubt sslmtescr tbit thovv who instructed counccl 
in tho case must in their ignorance hast belicsc I that lliej w ere 
putting forth correct instructions 

It nc\cr scorns to haso struck nnj one in the cose that the 
Trust m question s\ os a religious tro'l — that it was a trust m 
'‘■advancement of religion and a** such m law nceessanly o 
chanUblo trust. It never seems to lia\e struck nnv one to look 
at tho pmjers that are onlmarilv recited at the pcrfonuanc*. of 
the ccremolucs in question to find out whether thoso prajers 
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did not amount to an act of divine worship. The real point m 
the case was never placed before the Court. The true intent 
purport and meaning of the ceiemonies required to be performed 
during the Muktad days were ne\er so much as mentioned 
much leas explained to the Court Authoritative translations 
of the Zoroastrian Scriptures contained m the ‘‘ Sacred Rooks of 
the East” and other works of Oriental scholars were not 
submitted to the Court for its consideration Not only evidence 
which was available m abundance was not given, but the one 
Witness who was examined hal no opportunity of explaining 
or elaborating his answers, but was confined to answers to 
questions which appear to be framed to suit the purposes 
the parties had in view. A decision ohtamed under cir 
cumstancea such as I have set out cau hardly command the 
confidence of the other paities affected by it If the community 
80 gravely affected by the decision had a chance of placing all 
the materials available at the disposal of the Advocate General 
—the official guardian of all chanties— had he been m n posi 
tion to put the case fully and fairly before the Court— if anything 
like what is possib’e to be said in support of the Trust had been 
said and considered by the learned Judge trying the issue—if 
there had been some one before the Court who was interested 
in supporting the trust and had made c\en an attempt to do so, 

I might have hesitated before making up my mind to refuse to 
follow the decision m the case I feel very strongly that Mr 
Justice Jardine was misled into coming to the conclusions ho did 
and that the judgment m the case was improperly obtained I 
do not use the expressions “ misled ” and " improperly obtained ” 
in any sense offensive to the parties concerned in the case I 
have no doubt they acted according to their lights, but it seems 
to me it would be a very perverse mind that can— after reading 
the evidence and exhibits recorded m this case — still mamtam 
that Mr Justice Jardmos conclusions os regards the Muktad, 
Boj and other like ceremonies are correct I will conclude tlio 
consideration of this case by recording that I feel that if I bad 
merely followed this judgment and declined to Judge for myself 
I would have been guilty of shirking a duty cast upon mo bj 
my oflice 
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I am toll that this is not tlio only case on the subject o£ trusts 
in respect of 3aj, MuKtid an 1 other like ceremonies, that since 
Februar>, 18S7, when Mr Justice Jardino decided Ltmhwnlla'a 
case discussed above, there have been other cases and that other 
Judges have come to the same conclusions. The records of the 
Prothonotarj’s ofEce have been most carefully Bcarchcd mil 
every ca«e relating to Muktad and Baj Rojgar ceiemonies has 
been mentioned and discussed before me. In tfairness to the 
plaintiff, who rolies on these eases, and m fairness to myself and 
the course I have adopted, I feel that it is necessary to consider 
eich one of these cases separately—though the review of these 
cases must ncce sarily be much shoiter than that of Lmlwoalla's 
case, which was the first of its kind, ond which I am clearly 
of opinion 13 responsible for the results of every subsequent 
case While vintiDg thisjudgracnt I haio the pleadings, pro* 
coedmgs. notes of counsol’s argument and of evidence, all before 
me, and although it has taken me considerable tune to do so, I 
have carefully considered and scrutinised ci cry paper important 
or unimportant in all these cases. I will take the cases m their 
chronological order 

The fust case that camo before the Court after the decision 
of Mr Justice Jardme m LmbuvaUa'a case^*> was i. 

Jlartrufj* Dxnsha Iloditcalh^K It is generally spoken of as 
ITodtioalla'i case A Parsi of Surat by hw will directed that 
the income of the residue of his property should be spent in 
the performance of religious ceremonies offccting the deceased 
members of ins family. He left a mother uho was the plaintiff 
m the case, and a widow, with whom cnJcutly ho was on bad 
terms nod whom lie had dismlicnled by bis imU— - she was the 
fifth defmdant— the first four defendants King the executors of 
tlio Mill The plamtifi contended that the trust created by the 
will was \ Old and that she and tb© fifth defendant, the mother 
and the widow, wore entitUd totherc;,idne. Two of the executors 
did not appesr at the hearing — the other tao submitted them- 
sell cs to the Court and the fifth d«.fendant supported the plaint 
ifFs coutcnlion The Adiocitc Genersl was no pirty to the 

(i)<t8S')UI m HI n ilc»*pjn*X-..t\j.5v7ofISV 
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suit but he appeared before Mt. Justice Fairan^ who heard the 
case, as counsel for the plamtifi. The Advocate General cited 
Mr. Justice Jardme’s decision in L%nibuv:alla* s casef*^, which hy 
then was reported in I L R. 11 Bom , referred to the case of Tesif 
CIteah Keo \ Ong Cheng Neo^, which was relied on by Mr Justice 
Jardine, mentioned section 105 of the Indian Succession Act, and 
then examined lha testator’s brother as the only witness in the case 
The witness purports to explain what was inemt by '‘outlays relat 
jng to the dead.’* He mentions Muktad, Baj, etc. His ev idencc 
in chief consists of seven sentences and his cross examination of 
two more short sentences Mr Justice Farran gave no judgment 
bub meiely recorded a decree declaring that the bequests in the 
will were void and that the plaintiff and the fifth defendant weio 
entitled to the residue of the estate It cannot even be pre- 
tended that Mr Justice Farran brought his mind to bear upon 
the mam q^nestion m the case He assumed that hmhiicalla'f 
case was rightly decided and merelj followed it 


The next case is Dhunhatjt \ Koierojt Somonjt anil olhen I nown 
as W‘adta*t case^. Although it w as filed before the Ueitwalla case 
discussed immediately before this— it was heard and decided aftor 
that cose It involved very complicated questions of devolution 
of property It was heard by 'Mr Justice Farran also and a 
decree was passed on the 7th of March 1891 The questions in 
the suit arose out of an instrument in writing bearing date the 
l5tli of February 1826. It is not necessnrj for the purposes of 
this case to go into any other matters in the suit except that 
portion that relates to the Trust created m favour of Muktad 
and Baj ceremonies Para. 8 of the plaint states 


‘ B/ tte *aid writ nj the Mpenses of the ll»j Itojgar and ilnhtad cere 
monies of the siid Ifasserrsnji Djdahhai, ^arrorbai. B'kdabhai and Jsj. 
anl the TneoheTS of tho family of tha eaid Kusserrann and Na-noabai 
togtlher twlA thoicfor t/i9 natttfeMaee of the Fire Temple at yargore, w rj 
directed to ho paid out of the laeoms of tho T\arehouse a^ hlodiLbana and 
tbo oart adjoimn; Charniva lit and sisco the dite of the sail writing eiieh 
expenses hare teen paid oat of the eaid income ’ 
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The first issue in the case was 1907. 

“ Whe her tho bequests and chintaMo trusts $io bindinc and ought to be JAUanirji 
carried oot’' Tah* 


The sixth issue was* — 

'• TVhcthei m the events which hire happened the pUmtiiT is not entitled 
to hare tte chuitable and religious trusts carried into effect ’’ 

Mr. Justice Farran begins his judgment by saying •— 

“ Though the property nt atahsin the suit i$ not of great raloe and the 
friendly $ptrti in which the cauao bus been congested show? thsl its doemon 
18 not of great raoment.’’ 

Eeferring to the Trusts, he says — 

“TrU'ta for the performance of Muktal and Hojgar ceioraonies hare 
been decided not to be charltablo Trusts t. i7(ij7U7i, I. L B 11 Bom. 

Ml. That case has been /Veiuendy /ijilowcd and js binding on a sioglo 
Judgo as an authority ThotrastSi therefore, not being charitable are void ns 
offending against tho law which foibids perpetuities. The fict that tbe 
plaintiff and her tuother carried out these trusts for a long series of years docs 
not entitle the plaintiff to go on doing ao against tbe msbos of the rest of tho 
doseendants of Mithibai " 

Tho findings nn tho first and sixth issues recorded are in the 
negative and for tho defendouts. This caso shows that Parsis, 
ns early as 1823, were settling property in perpetuity for tho 
performance of MuKtad and Caj Rojgar ceremonies. The pas- 
sage from the judgment I have set out shows that in this caso 
also the same learned Judge, who heard the prCMous //oJi- 
toexHa's caset'J has followed Mr. Justice Jordinc’s decision in 
Ijimhuioalla’i caset*^ without bringing Ins own mind to hear on 
the guestion of these trusts. But the most t*aTtlt«y part of tho 
ca&o IS a portion of tho decree svlnch runs as follows : — 

“ This Court doth dcelure tb»t thtf rofigio3a and cfiantnbfa frutj m rtsprrt 
oftbaBaj Bojgir nnd hluktad coriwomfs nn.f the m«*iiffaa*fc tfthi F>re 
Temple in tho toun of ^arfio^o m the pUint mentioned ar^ mnl-d and 
mcpcnktiTC anil tho eamo are hereby eot Mde • 

The mainlenauco of the Fire Temple, as I hate shown oho\e, 
is referred to m the plaint. It is not referred to in .Mr. Justice 
Farmn’s j’udgment and the discovcrj of the declaration in the 
decree that tho Trust for tho maintenance of the Fire Temple at 
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Xargoie i3 in\a]id and }noperative tvill come a ciutl surpii o 
to the counsel for the plaintiff When la the couroe of h:3 
argument he urged that Trust for Baj and ^Muktad ceremonic? 
■n ere not trusts m adNancement of the Zoroastnan religion, I 
asked him to giv e me some instances of trusts that, according to 
him, would bo rcallj m advancement of the Zoroastnan religion 
he instanced a trust for the maintenance of a Bire Temple It 
seems to me that the attention of the learned Judg“j vrho in 
this case "was considering many complicated questions of devolution 
of property, was never drawn to this portion of the trusts. The 
omission of any reference to this branch of the trust where he 

sums up the provisions of the writing of 1820 in the beginning 

of Ins judgment and merely mentions Baj Rojgar and ifuktad 
ceremomea, lends support to my surmise that this particular ques 
tion could never have been argued before him I refuse to behei c 
that any Judge of thu Court would delibciatcly declare that a 
Trust created by a Parsi for the maiDlenance of a Fire Temple 
IS invalid and inoperative It appears in the decree because the 
Judges have nothing to do with the drawing up of decrees 
unless the parties arc at vatianco and the minutes are spoken 
to before the Judge passing the decree 

Before leaving the discussion of this case I should like to siy 
that the statement of Mi Justice Farran that the decision in 
jAmhutoallat case*‘J has been ^‘frequently followed ” appears to 
be erroneous There was no case bcln cen this and hxmhvtcalla't 
Case except HodttcaUa’t case®, where the same learned Judge 
followed Mr Justice Jardine. Mr, Bahadurji challenged the 
plaintiff’s counsel to produce any other 0*130 and a strict search 
in the Prothonotaiy s office has failed to find any 

The fourth case relating to Boj Uojgar and Muklad trusts 
IS what IS known a.") Gorcwalla't case— CoJfa»/» Byraup 
Gorcwalla \ Feerozhai and In this case an attempt 

was made to uphold the trusts Ij all the parlies other 
than the first defendant Tho trusts were created bv a will 
which was not executed or dejiosilcd as required by section 105 

P) (1867)HBom 411. W (Unrrportcd) Sn t ho.5G7 of 1S9\ 
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of the Indian Succession Act An attempt was made to 
show that the properties were devised to chanty before the 
will, but the attempt failed, the Court holding that there was no 
such valid devise previous to tho will There was more evidence 
given m this case than was given before Mi Justice Jardinc, 
hut it was all oral evidence unsupported by any scriptural texts 
or quotations Mr Justice Parsons, who heard the case, deliver- 
ed an oral judgment, notes of which exist Tho following 
passages occur m these notes 

Pnrposes o£ ftllegcd Trust are s x in niiinbor— 
tl) Asodat (presents to p lesU) 

(2) Supply of saudalcvood to temples, 

(3) rnformance of Baj Roj^r and Sfuktad cetomoaies 

(4) Diatribntioa of alms to dcformcl 
(o) Outlays ou death of retitious and 
(C) Good 9&d ch iitahle acts 

Of thoso only numhsrs 1, 2 and 4 can bo b«Id legal an i valid 
Bxj Bojgarand MuktvJ arc only prayers tor tie death xeheh have ln\ 
Itldtohttmaliiipur^osii by several dccisons ©flho Court adJ evidence m 
the ease <bowa tl e corrsetaeas of the decisions Outlays on deaths of reh 
tions are mere private expenses neither public nor ohantible aid other god 
acts li too vague and lodcdinte nn expression to deaolo nsythiug 
‘ Tho bequest however, IS void as tho will was not exoouted or deposited rt 
required by section 10 j of Act \ of I8G5 

Tho question as to which, if any, any of the purposes wore 
charitable seems to have been one of ncndcmic interest in t! o 
case in view of the fact that owing to the will not being executed 
and deposited in tho manner required by section 105 of tho 
Indian Succession Act all bequests for a religious or charital !o 
use would bo void 

Tlio ttitrsl dec*ston$ reft.riv.d to by the learned Julgo are 
only tho decisions m the three cases I have discusscl previous 
to this 

riamtifTs counsel argued that in thiscac at all ovcnlillu 
Court considered the cv idcnce an 1 he points to the wonN * t) o 
evidence in tl 13 case shows the corrvctne«s of the drcmmi " J 
have read that ovi Icnco , it 13 very meagreand very {neotn(]c(t 
It 13 not supported by a single quotation from a reffrence fo tf e 
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scriptures It seems to mc^ liowovcr, that :u this caseiboriis 
really not necessary to find on the evidence at all, and the 
finding really never affected the result, as the bequests vrerc 
void for non-coraplianco with the requirements of section 105 of 
the Indian Succe<53ion Act. The predominating factors influenc* 
mg the finding, however, weie the several decisions of the 
Comb” which the learned Judge had in mmd 

However be it, it cannot be argued that I am bound to follow 
this finding — if finding it be — on the evidence recorded in that 
case, when fuller and far more satisfactory evidence was avail- 
able in the case before me 

The fifth case in which the question of Baj Kojgar and Muktod 
ceremonies came up before the Court for consideration was 
JHanecljt EJul/t Allhleta and oihen v Sir Dtntlia Manoeljt 
P«(tt and It ig known as the Althlcss case, and was 

heard by Mr. Justice Bayley, In the course of tbo hearing 
tho learned Judge has recorded the following note * 

‘ Tlio Adrocate General eaja be understaods Parsi cennaunltj am not 
satisfied with tb»t deemoa (referring to 11 Boo 441) end that be will not 
object to Us being reconsidered 

Evidence has been recorded m this case and much of what 
I have said os to the evidence in the prev lous case also applies to 
the evidence in this case 

In this case tho settler had set aside Government Paper of the 
nominal value of twenty five thousand, and directed that the 
income thereof should bo used for the purpose of perfoming Boj 
Kojgar and Muktad ceremonies and also for the purpose of 
giving *'Diaaacs of Feasts to tha mdigeai poor Parsecs nni? 
Eranecs or Persian Parsecs respectively who may be disabled bj 
age, blindness or other infirmity of body or mind and who maj 
for tho time being bo residing m the charitable buildings or 
asylnms provided for them ot or near Malabar Hill near the 
Towers of Silence ” Tho learned Judge dcliv cred an oi al judgment 
on tho 16th of April 19^5, and passed a decree declaring " that 
tho Trusts declared in the and Indenture of tho 60th dnj of Juno 
J880 as to Promissory Notes of tho (Jovernmont of India of tho 
\ 

\ 
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nominal value of Es, 25,000 arewioUy void." Thu5 the remark- 
able result achieved by reconsidering the decision of Mr. Justice 
Jardine is not onlj that the Trusts foi Baj Rojgai and Mulcted 
ceremonies are void but that a Trust eieated by a Parsee for 
feeding the indigent, blind and infirm members of his community, 
who, by reason of their misfortunes and afflictions, would be 
inmates of the charitable houses provided for them by their 
community are aloo void This decision requires much under- 
standing, and it is very unfortunate that no authentic note of 
the judgment exists amongst the records of the Court. The 
p’aintiff’s counsel ha 1 furnished me with notes of the judgment 
taken by counsel, and what they show makes it still harder for 
me to reconcile what tho learned Judge is taktn down os basing 
found on the evidence with what ho decided. One thing is quite 
clear, The main ground of his decision was the judgment of 
Mr. Justice Jardme. The following arc some of the notes taken 
by counsel . 

“Sanjanaa jvldecca sLoired that cereiaony ts fot Untft cj tehole commvnU\i 
bat especially ‘inj primarily for roklions of *loo(>i3ed persons " 

The ^ullte htnejlt tt extremely tmall.” 

" The eereiuoutes ate ptimanly and pnncipilly for the d»itl nnd lanJesraVy 
for the whole eommunity " 

“ As to feeding of poor attompt has been rondo to srpar'iie the b>nefit hut ut 
my opiUiOQ the feeding ptorision stands or fa'ls mth the irbolo boquest of 
23.000 rupees Witness said Feeding u part of the eeromony folloiriog at 
end of tho ceremony” 

*• Aa to Dij Bojgnr ceremony — tiustJSTOiJ byMitue of Indian Latrll ports 
11 Doin 4}1 ' 

Di.ci*lon of Fafrnn, J, in 565 of 1680 following abore case though 
unreported ns stated by couusel 

“ /follow 11 Bombay and hold that iLe ceremony is a prirste one, and the 
feeding n pwrt of the same occasion as tbo Bsj Rojgnr cereriouics aa 1 the trurt 
for Rs. 25,000 fails and form' part of tho aitllers ONlate ' 

Hero WO hate the first faint indication that the ceremonies 
were for the friefe eoarnuuitj, though the learned 

Judge thought tho benefit was only incideutol and that Here r^t 
pttllie l/tnefli although in the opinion of th' Court the benefit was 
cxti'ciucly small 
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Tho next case is spoken of os Marlur'a ca=e— ^ R Dadtna 
V. Advocate-General and vlien^K It arose out of two Trust 
deeds executed by the lato Mr Framji Maikur, and amongst 
the very many question:, that aro^o, tho questions of the 
\alidity of Trusts m respect of Jiaj and Miiktads was one 
I ha\ 0 perused with care the c\ idenco in the cas® and ilr Justice 
Candy’s long judgment on the various points arising therein. 
With reference to the question I am now considering this is what 
he saj s 

“ In Jy. A"'. Banajt v Bapuji Butlony, 11 Bsm 4th Justice Tardino 
held that trusts for the purposes of performmg the foUovring csiamenies were 
not Tilid chantahb trusts The ceremonies srere 

Baj Bojgir, Consecration o! NinmgJin Re^i'ationof the Yej ishii! Annnd 
Ghan hars and Dosla ceremoi tea 

The only witness called m the suit on this part of the case was Mr HorDi«»J‘ 
Clnebsur, a solicitor of this Court 

Kow Mr Hormusji Chichgur was a layman and ne\eP 
pretended to bo a Pchlvi, Zend or Aicstn scholar, ani his 
evidence is of tho most formal de«;etiption, mostly directed to 
explain what tho Na\jote (Investiture of Sacred Thread) 
ceremony was Uc, however, had the courage to toll tho Court 
that the decision lo Ltmjt Nctoroji Banajt v. Bapujt Rvt'enj* 
LtmlwoaUa^^'^ “ caused a great shock " Mr Justice Good) 
had no better materials placed before him than 'uas before 
Mr Justice Jatdme and ho mcrtlj followed that learned 
Judge’s decision. 

The 60 S with and lost case. Suit No *108 of 1S95 — Govatjt 
JV. ToeM.hanawaUa \ Jtttttomji Doainhhoy Selna — was also heard 
by Mr Justice Cnndj It la reported The onlj question 
argued m tlio case Mas one of limitation and on that qucstioi 
the learned Judge, In jaidut*, remarks^ “ Ii\ Februarj 1SS7 
there has been n diclnlon of the Court, 7/ Banajt \ . Bjpvjt^K 
that tho objects of nucU n Tiust i\« u not inlid chanties'^ 

These seven coses thiil 1 Itaio dNi-Uiid above are all the cases 
that came before tho High Coiul belneen 1687 and novi. Tho 
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question docs not seem toliavo ansen previous to 1887 These 
are ca cs the decisions m which I am asked to follow. When 
carefullj esamined, it !■> clear that m all the cases that succeeded 
Xtulu-cailn's the learntd Judqes hav e followed Jlr Justice 
Jardine’s decision When read in the Law Report,, where it is 
published, that judgment at first sight impresses the reader 
It tells one how a head priest I pd expounded and explained the 
cciemonicSj and the result that follows is of course coircct if tho 
learned Judge's finding of fuct as to the real nature and truo 
meaning of the ceremoiics is correct I have no hesitation 
whatever in saj mg that the e\ idencc both oral and documentary, 
iceordLd in the present case demonatratet beyond any doubt that 
the learned Judge VTos led bj the parties to that suit possiblj 
unmtenlionallj but undoubtedly led into an error m behoving 
that trusts for Baj and Miiktnd ceremonies were not cliantablo 
trusts and as such exempt m law from the application of tho rulo 
against perpetuities. In one oi two subsequent ca«cs an attempt 
was made to supplj the deficiency in tho evidence so palpablj 
apparent in the liist case— but the attempt was «o feeble— the 
additional evidence so slender— the further materials supposed to 
be place 1 before the Court were so meagre, that it is no wonder 
that the learned Judges thought it safer to follow than to disturb 
w hat they took to be settled law Studj mg Iheev idence with care 
in the Goretoalla’- 1 and cases, it liccomes quite evident 

that the whole fault Inj at the duoi of theve i istructing counsel, 
for jud„mg from Ihc questions put and the answers elicited from 
thowitm SOS, It <5ctm tlinv although witnesses cmucc'I nnxietj 
to had counsel on the *ight tntk, counsel took the witne sawaj 
into nnttcis winch did not nlfi-ct the real question before the 
Court. It seems to mt amaz ng that no ouc in all the cases took 
the tiouble to go to tlie ongiiinl sourecs^ — the «cnptorea of tie 
religion, to whicli tlio circmonies belonged — to tie sacre<I 
writings that are mot undoubtedlj authoritative, and— to the 
on"inal texts founding th», certuionics and enjoining the 
pciformince thereof. Ihewo timport ntporuonsofthc«cnptnres 
of tK7onia«lrivn religion of tlcancuntpMvnrsrn rll t rn ’ated 

ClJ It floii ti rtftj) *^a • lefj 
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into English by eminent Oriental Scholais and are all contamecl 
m the vol imes of the Bacred Bools of tho East " edited bj 
Professor Max Muller These BooVs arc easy of acc <5S an la 
complete set is in onr Law Librarj, and yet it is n most 
inex} licable ciicumstoncc that tlicso books ha\c ne\ei been 
touched and nothing m them ever placed before tho learned 
Judges who heard seven sueceesuo cases These eases contain 
indication that tho Parvi community was not satisfied with tho 
decision * in the case of Ztmjt Nomojt Bana]% \ Zapujt Rultojt 
Zmititoalla^^^ that ‘it caused a great shock/^ and 3 et it is 
a most remarkable circumstance again that it nevei strucl 
those affected by the decision to approach the Adi ocate General- 
put the case propcily bcfoic him— -put Jiun in funds to fight tho 
case on ifs true meiits, and if necessary take it to tho Appeal 
Court No Adioealc Geneial if propeily approached; woull 
havo retused to lend the whole weight and authority of his 
josition m niakmg a fight id favour ot tlie chanty 
The decisions of all the pievious cases havo been based on tho 
evidence placed before the Court in each instance Oo the 
ovidcnca the learned Judges came to the conclusion that tho 
Trusts were not clunUblo in the legal sense of tho term an 1 that 
they transgeesse 1 against the rule which forbids poipotuilies 
These decisions are base I on findings of facts on the evidence 
given :u each particular case Jt would bo sufiicjcnt for mo to 
saj that it IS quite open to me to judge for mjself and find on 
tho evidence tendered before me If, however, it is necossaij 
for mo to say, I am picparcd to say that in my opinion the 
“former determination” of Mr Justice Jardinc and the other 
decisions based on that determination appear to me, in the words 
of Blackstone, in the pissage cited above, to bo “ evidently 
contrary to reason and clcnrlj contrarj to tho Diiino Law," 
according to the beliefs of the community professing the 
Zoroastrian religion, and that they are " inanifcsllv unjust," and 
1 refuse to follow them 

Tho onl> question before ino in this case is I-* tho Trust 
croaltd bj Dmbii for the performance of AIul tad ceremonies n 
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Chtintable 'liu t lu tlic legal s n c of the word charitable, and as 

foch, exempt irom tl c application of the rule against perpetuities ? JAJisnrnji 

For the proper determination of the question it is absolutely *^ciiato^ 

necessary that in the first msfanco the true nature and meaning of „ 

thc'c ceremonies should be clearly understood, and I will first 

considei what arc J^Iuktad or Dosla ceremonies, before discussing 

the law applicable to Trusts foi the performance of these ceremonies 

Three meiubets of the coirmnnity of cstabli*>Iicd reputation for 

great learning and original teseatch in the Sciiptures of the 

Zoroastrian religion, ha\c been examined before me, and numerous 

passages from the original writings dating from tho most ancient 

times ha%s been cited, explained and put in at tho hearing of the 

suit "Wherever the correctness of any statement of these witnesses 

was challenged or doubted they were able to refer to tho onginsl 

tests in support of their «tatcmcnts From tl e CMdence giacn 

before me at tho lieariiig, it appears that tho Zoroastrian religion is 

a rovealod religion It uas rexcalcd to Zoroaster or, as he is 

sometimes called, Zarthustra Uy Ahura Maz la the Supremo Bong, 

uho according to scriptarc, was thconi) self creflled Bong The 

celestial Hieraich) consi^tsofsixAmashnSapentasorAinshaspund^ 

Ahura Murda hiinsolf is sometimes spoken of os the Chief Ainesha 
Saponta muhichcasetlicy wouldbcseven Tho Amo ImSapentas 
arc referred to m the Scriptures as the Conntifal Immortals Then 
coino thirty thr^o Izuds Dcfoic bringing into exisleuco th-* 
material creation, Ahuia Mazda brought into being Furohurs or 
lra\ashis,anl these Fras ashis helped the Almiglhy m binging 
into existence all material cieation According to tho Asesfo 
Scriptures the first man created was OajoiaarJ, also knoun as 
Kayomnrd Either he or his gt«.at grandson Iloosluiug was the 
founder of tho Peshdadiau dynaslj llistonans haao not lecn 
able to saj duiing what period of time this dynasty reigned o\er 
Persia 

This dyiiast\ wasfollowcd by the Kamman Dynostv which 
alls founded bv Kai Kobid One rf tho Kings of this dynasty 
was Kai Gustasp, othcru ist call«l Kai "Wta'^p. In the Scriptures 
of Voroaslrnm leligion ho is mentioned and rifcrred to 
Zoroaster nourished in tho reign of this King The religion 
i-cacaled by Ahura Mazda to Zorovtcr was 1\ Zoroaster 
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communicatcJ to Kins; Vj«ta p and ;\a}> then promulgate 1 
amOD" t the people OnenfcaJ scho’irs and ]«9torJans ha^e not 
been able to fix with any certainty the peiiod of the rwgn of 
King Kai Vistassp Many are inclined to fis the period at five 
or SIX thoueand yeaia before Christ Dr. Haug believ cs Zoronster 
flourished about 1100 B 0 Whereas Professor Daimesteter 
belicxes that he flourished somewhere about GOO B C This, 
however, IS the latest date fixed by any historian or Oiientil 
scholar and all that can be said with some amount of ceitaintj is 
that Zoroastei lived and flouiished considerably before 600 B 0 
Some of the scriptural writings and prayers, however are shonn 
to be much older than 600 B C For instance, the lanardm 
Vast IS said to have been written about 1500 B 0 and the 
sounder opinion sterns to be that Zorooster flouri'^hed long 
before 600 D C. The Katanian Dynasty was followed ly the 
Achameuiau Dynasty During the rcigu of the last Kmg of this 
(Ijrastj, Alexander the Great conquered Persia Itlsbeho^ed 
that a great portion of the A veslaic hteiaturc was burnt or lost 
iluricg this invasion and conquest of Persia Trodition has it 
that Alexander himself set fire to a hhiary containing Zoroasfriau 
scriptures, but many Oriental scholars believe that this is nn 
unjust slui cost on the conqueror of Persia However that inoy 
be, the fact remains that about this period a great portion of tlio 
scriptural literature of the ancient Persions was loat or burnt 
The period which followed the conquest of Persia b^ Alexander 
was, so far as the Zoroostrians were concerned, n period of 
darkness— dnriiig which the religion suffered considcrnblj After 

tlie dark oges, carac the Parthian Djnastj During the reign of 
one of the kings of this dynasty the religion of Zoroaster began to 
rev IV e, and in the reign of the first King Ardashir Babcgan of 
the Sossanian Dynasty which followed the Parthian Dynaslv, 
Zoroastrianism became the religion of the King and of the 
Empire of Persia In the reign of Ardashir Babogaii^ 
Zoroastrianism became the religion of the State— its scattered 
scriptures were collected-— the Avestan writings were tnnslalod 
into the Pchlvi langoflge and commcnlarics were vvrittcn The 
original scriptures that wcrclost were about tins time rewritten 
and reproduced by men who^o Xorefalhcrs had committed them 
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tomcmoi\ 'vikI in tint waj iia is intfcd them fioin father to son 
One OL the Sas^anian Kmg-5 that follow c 1 AiUaii ir Bibogan was 
S apur tlic Secon 1. The giealest Dastur know n to tlie 
Zoroastnang of all aijes — Dosturon Dastui Ahrbad Maharesh- 
puni— flourished m his leign Shapur the Second reigned over 
Persia frotn 309 to about 3S0 \» D and during this period the 
Great Oastur compo C(1 and wiote the Patet Pashemani, Duva 
Nam Satajoslini, Tun Darosti and other prayeiSj and alrno t nil 
the Afiius Tins gicat apostle of the Zoroastrinn religion is 
regarded With the highest re\ercneetby all true bclie\ers of the 
Zoroastrian faith and the prajers composed by him arc nt this 
day recited nnd regarded ivifch the vei^ greatest of i eneratioii hj 
the Paisis professing the Zproastnan faith 

Zoroastrianism ilounshod m Pers a with \arying fortune till 
the pciS“C«tion of Jfahomedans dro\c the majority of tho«e that 
professed tint religion out of then ancient home A bodj of 
Persians professing the Zoroastnan religion were compelled by 
rcisonof icligious intolcianco and persecution to leave Ptism 
about 1200 jears ago They first tool refuge iti Koliistan, where 
they icioaincd foi about 100 jears— they then went to the Isle 
of Ormuz where they remamed for about 10 jears TLcj then 
came to Diu, near Kattjawar and remained tljcro foi about 15 
ju-ars Piom Dm they came to Sanjan, and there the} settled 
clow n foi V cry nearl} 700 j ears 1 rom Sanjan the} spread ov cr 
\arious places III the Gujarat district niul their priucipil head- 
ipiartcisnow arc Bomba}, Xuosan and Turat A spnnkmg of 
Parsis arc to be found in scvciil Milages in Gujarat The} 
derive their present nniiic Pdr^i from bnr*«, in Persia, fro n which 
place the} original!} came to India 

It was their staunch adheicnco to their own religion and their 
lefusal to adopt tlie religion of their Mahomedan conqvn.rors that 
was the cause of all th" sulltnngs they had to undergo The} 

\ referred to leav o their countrv and exile themselv es to a foreign 
land rather than give up the religion of their furcfatlnrs. They 
have persevered m their religious btlitfs pre-ierved their old 
institutions and customs and base in the coonlr} of their 
adoption coutmued to follow the nncicnl religion of their 
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ancestors One of the most solemn cerem minis tnjoinecl by the 
religion promulgsted by Znoast i js the performnnee of cerlnn 
religious c lemonies during the Mulctwl days The Mnhtad 
days are otheriMse known as Dosld orrar\ardgau days These 
Parvardgan day«i are days that aic sacred to the Turohuis 
Before proceeding with the consideration of the cei'ctnonies 
themselves, ifc is ^ ery necessary to lia% e clear conception of what 
the Furohurs are, according to the 2oroistrian scriptures The 
Furohurs are constantly rt,fe«red to m the bacred Boohs of the 
Zoioastrians, and are the same ns Fravaslus “ ranhui " is the 
modern Persian name Praiashi is the corresponding AvestaiC 
name. In case'^’ Mr Justice Jnrdme says — 

*' According to Dr Haag these Jaro/an were ougimlly the depirted sonls 
of ancestors, cotnpAnble to th« pUrat of the Braboiins and tho wanes of the 
Romans Now they are regarded as (Jturdian Angels, each being of the gcod 
creation hanng one ’ 

That this IS an erroi is shown in the case both by tho oral 
e\ idcncc of the witnesses examined before me as well as by 
copious quotations from the original scriptures 1 ho same eiror 
that Dr Hang commits is also committed by Professor Dar* 
mesteter, who m his Introduction to tho Foraardm Yast,sajs — 

“ TI»o FrftTaalu is the inner power of ox ery being that maintiiins it and 
fflahes it grow and sabsist. Ongtiully the Fraxashis wero the earao afl the 
I’llris of tho Hindus or the Manes of tho Latins that is to bat, the eved&sting 
and dciticd aouls of tho dead *' 

All the three wifDcs<C3 lo this case are piofouod echolavsoE tho 
Zoroastiian scriptures, whose opinions are entitled to far grcatci 
aveight, agree in saying that what is stated abo'o by Professor 
Darmostetcr ond Dr. Haug IS erroneous, and they’ have quote! 
passages from the original ^crlplu^cs in support of their vicix" 
Dostur Darab m his eaidcuce says — 

“In liif introduftioQ to the Farrardin 1 ast, Pfofe’gor Djnnesteter ®ay* 
Hint tho > rorsshAi were ongma}!/ tlj® aamo nj IL® I’jtns of tho Jlmdoos or 
^Innc* of the Uttin* Tb*, according to mj opinion in incorrect i it is merely 
tlic conjcctiin. of Profesnor Varioestctcr According to tlie Aresta tho id" 
of I rxxiuhM IS thnl they arc Spintoid Existences which were broaght into 
bxing ly the Almighty If/vre Iio ereatoj tho Uniwne. dhoy camo info 


t» (If 8<) 11 IVmi 4ll*tp lie. 



VOL. XXXIIL] BOHBAT SERIES 

being nil xnatenal crfstion cAeryman bom or unborn has a Fmashi 
of Ins own, accoroing to the Avesfa APer the I nth of the man or woman his 
a her Fn\aslii vatches o^er his notions wd gnidea him to Iho light path Tho 
Frarashi protects him or her from all ovd After death tho Frarnslu goes 
to haircn an! tho soul, according to lus deeds goes to heaven or hoU ns it 
dcsciTes According to S^orojstrianism the Frarashi u not rosponsibln foi 
the man’s good or bad actions The soul u responsible for all acts committed 
m life, rnnsimate objects have their Frwnshis too TIioFrnvashi aids both 
animate and luanimato objects— animato objects m their nioial mid physical 
development, inanimate objects in their growth and development ” 

“Farohnrs aie not souls of* the dead They are totally different Entities 
Soils of the dead are known as Eavan Ravan is tho Persian woid for tho 
soil of the dead Tho Arcstaic srord for tho soul of the deal is Uravan 
Er\ad Jxvanji Jlody confirms this He sa}s — 

‘ The Fiavishw are juitt dutmct from the souls of tho dead or/romtbesonL 
of the living Fravashinnd soils are not I lenticnl m any respect • • • 
tho souls and Fuiohcr aio two distinct Entities TJat oppears from amons 
parts of the Zoroas’iian scuptures. 

The ^^itacs^ iheu points out several passages avJiich uro put 
m and iiiackcd Lsliibits Nos 23 and 2i m sufiport of lus 
statement, and then goes on to say, 

“There are similar passages in various religious booU making similar 
disiioctions between the soil (Ravun) anl Farohur A human being is said to 
possess loth soul and Fiirohui The function < f the Farohur during a human 
be ngs life is to guide the soul in paths of virtue After a mans death tho 
Boul meets with ths consequences of its actions m the vvor'l The Purohur 
miles with the other Fnrolturs of the world or goes to lU abode in Ileavon ’ 

Elvad Slicrnirji Bhnruclio, who followed Mr Jivnnji MoJy, 
confirmed tlio views of the previous witnessc That the view 
of tho total distinction bctvv cen the soul and the Fravnshi of a 
humun being i« absolutclj correct appears fiom tho following 
original scnptuial passages placed before the Court 

“And ihanng miokcd them) hither we worslip the spin* and conviience, tie 
m'elhjenoo an f .Joid and FaipjsAi p/liof holy mfn aaJ ronen who early 
heard thi. lore o'd Commands of GoJ ’ 

(YasnvLh £C, pan, 4, “Sacred BoAf of the East” VoL 31, pige 2*3, 
Exhibit Ko IS) 

‘ It e pn.«ent hereby and we make koown, as our offer •'g to the bonatifal 
Oi* uv which rule (ns the 1 aJmg chanu) within (the nppoiTjtel Uses aal 
eaisaas of (ho I.idfiJ, all our landed richer *«d our p^weas, together with rnr 
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TGi-y bones and tissues, oor fonns and forces, our coascionaness, oar Soul 
Fraoathi ’ 

(Yasm Ch Ir, pa a 1, “Sacred Books o! the East,’ Vol 31, pige 291 
Exhibit No 22) 

‘ Yea, I desut, to appioaeh the Frarashis of the Saints with my priue, 
redoubted (as they iie) and overwhelmuig, the Frarashis of those rho held to 
the ancient lore, and rrarashis of the next of Lin , and I desire to npproich 
towaids Me Fravasht ow» Soul in my worship with my praise ’’ 

(Yasna Ch xxui, para 4, “ Sacred Books of the Eas* Vol 31, page *73, 
Exhibit No 23 ) 

“ All pure Hearenly Yaia^as we praise — all earthly Yazatag we praise— 
tre praise 01 r oun Soula — We praise our oi~n Fravash Come hither to help 
me, 0 Mazda The good strong holy Fravashis of the pure wo praise 
(Khor^ed N^az — Spiegel* ‘ Arcsta ’ volume m, p 7, Exhibit No 2J ) 

These are not by any means the only or solitary passages m 
tbe holy wutmgs showing that the soul is entirely difierent and 
thslmct from the Furohur Ahura Mazda Himself, the Creator 
of the Universe, has a Fraaashi of his own In Chapter 26 of 
the Tasna, paragraph 2, we 6nd this passage — 

“And of all these prior rraTisbis we worship hero the Franshi of 
Alicra Maziln, which it tho gr atest and the best, the most beautiful ani 
tbc firmest, the most wiso and the bet m form and the ono that attains 
the mo«t its ends bccnn«e of Uightcousncss ( fcacrid Books of tbo 
East, ’ Yol 81, page 278 ) 

Paragraphs 85 and 80, Chap*cr 21 of the Farxardin Y’^ast 
(Exhibit No 2) (“Sacred Books of the List,'’ Vol 2'^, page 200) 
sliotvs that not only are there Fravashu of human beings, but 
there are Frasaslu’* of tlio Holy Creation and of inaniinato 
objects, s>uth ns fin, water, sky, plants, the earth, etc 

By for tho best description of n hat is tho true conception of 
tho Zoroastrian religion rtgarding Furohurs that I have coino 
across is contained in Naib Daslur Rustomji Peshotin Sanjana’s 
very learned book “Zarallmstra and Z'liallmstrnnism in the 
Av csln, “ at pngo 2 12. Uo says there — 

‘ Btfcrc proceedipg further it woull L# nsffnl to My s few word* 
fthonl the Bgnificition cf the term irarn.hi th\* no often oeettra in onr 
Barred writing*. The word !* derircd from Fri— forward, and vsred, or 
TBkh*b~to grow, lo inervaw, to oJrance or to ono prwj>*ntT iriTvy 
1* llkn, that animating power »a a being which mtis“i j,rowth, ircrca* , 
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adiin-oment or proipentj, Ths AvesU fr»lls as that all beings luclnding 
Ahnra llazda Himself, have tleir o«ra Fravashis The earth, jAiisanDji 
tha fire, tha sky, the water, tha plant the animal, the Blessed Shrosli, ^ Tiiti* 
the truest Bishna Mithra, hlathra Sapsata and all othei things either caxHD 

material or imroa*^oria1, hare been endotr^ with that power which tends SoO’TAWi 

to pioscrve find promote tli i well being Man also possesses it, • • 

The Pravash s of lirnig holy men are more powerful than those of tl o 
departed From tha former the world derirea benefit directly, whereas 
from tbs latter only indiiectly throUj,h their good example nnd mfioence 
It IS through tho Holy Fravashis tliat the earth, th» water the plant 
tha animal, and all other things both animate and tnanimate, arc preserved and 
promoted in this world 

With rcLrence to this quotation, I think it is necessary to 
mention that lor every statement made therein the learned 
author has cited authouty m his footnotes Professor Darmes* 
teter seems to sugsest tliat the conception of Furohurs as given 
m the above passai’es is a conception of a later elate, for in his 
introduction to the 1 arv ardin Vast, after si} ing that the Furohurs 
are the same as the Pitns of the Hindus and Manes of Ihv Latins, 
he goes on to say — 

' In cojrso of tune (hoy found a wider domam and not only nuu but 
good* nnd even physioal objo-ts, like Ibo aky and Iho eorlh ota, lad each 

a lift! will ’ 

There 13 only one remark to be made m connection with the 
opinion of Professor Darmcstelcr about this conception of 
Fravashis having come into existence in later tunes nnd that u 
that it IS entirely contradicted by the original scriptures from 
which I have quoted passages above Tho witnesses in this 
case who aver emphatically that this opinion is erroneous and 
that the souls of tho dead and the Furohurs are totally difilrent 
aid distinct nud have nothing in common, are supporlctl by 
original scriptural text> Para 70 of tho Farvardm Yost 
(“Sacred Books of the East,'' Vo! £3, p 195) proves that tho 
Fravashis were brought into being and were already in exis‘- 
eueo before the Vlimghly cixaleil this worU The para runs-— 

“Tloyore tho most eff'ctire amongU tho ereaturva of Ih* two Spir tr, 
th y the good btrong bcoefi'ent Fratashu of tho fx-thfcl ItU 

tny/tsivhi ih Itfo Sfin't frfi'ci t\t a. rtJ the £Col n* snl th 
evil Pile ’ 

n 1G5I— 7 
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It IS tiue that in that portiou of the ouginal Gathas that 
remains to us there is no lefercQCO to the Fra\ashis, but Ervad 
Sheriar)! points out that the earliest reference to the Travashis 
IS m the Haptang Yast, ^yhlch is a portion of the Yasna It is 
written in the Gatha dialect^ and therefore, he contends, it must 
have been wiitteu \eiy near the time that the Gathas wore 
written The plaintiffs counsel was throughout the hearing 
most ably assisted m the conduct of his case by men who haio 
made a studj of the ‘scriptures relating to the 7oioastrian 
religion, but ho was not able to cite one single text or passage 
which could even lemotelj support the theory that rmohurs and 
souls of the dead were one and the same thing This theory is 
the foundation oa which the judgment of Mi Justice Jardine is 
based m LtmltwaUa’s casef” Aft''r a perusal of the cMclcncc 
recorded m this case — principally the eaidence from the Scriptures 
themselves— I do not think there is any possible loom to doubt 
the concluision that the theory that ruiolmrs and souls are 
the same or ha\o anj thing m common is wholly ond absolute!} 
fallacious That this is tho coniiction forced upon the mmd of 
tho counsel for th*' plamtitl liimsclf after a studj of the subject, 
seems to b faiil} clear from the follow ing Questions he put to 
Dostur Darab 

QutttiOn-~* Those wlo hive read iJe ScTJplures knov, tie difference 
hetfveen Trisashis nnd Son* but is it not n general belief nmongst tl c-**- 
wloliavcno; reil Ihi Scriptures tbit hlnktail ccrcinonivs bring iciieft to 
ll c Souls o£ thtir deceased relatives •’ 

Jnrtcer— “They bel eve that tho Souls arc pleased They believe tlat o e 
ol the houebU is that the '•ou!s g 1 pleasure and satisfaction ’ 

Q ution— Was the «I»t octton between 1 ravasl is and Souls r^icA is 
so KcU Inotcn note generally known amongst tl e Pursis SO lears rgne 

Amtcer— It was kuoTU but J cannot say uhat was generally krowi 
31 jeira ago. 

Once it IS established that U c Frninshis were created before 
the world and camo into existence before anj human being was 
created, it is impossible to bclicto that they arc the same ns the 
souls of tho dead Resides, how is it possible to conceit o that 
Iho Frainshis of Immortal Amasha Sapentas, or Archangels, anl 
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Izuds, or Angel?, and the Fravashis of inanimate objects, like 
the sky, eirth and water, be the same as the souls of the dead 
The clear and lucid exposition of the real nature and meaning 
oE what the Fuiohurs are according to the religion of Zoroaster 
that has been gis en by tbe witnesses in this case, supported by 
original texts, destroys the ^ery foundation on >\hich the iiholo 
fabric of Ltmbuv}alta*» cisc‘‘^ is constructed. 

Ha\ing seen ^>hat the Furohurs are according to the ecnptuies 
of the Zoroasliians, I think it is necessary hcio to examine 
shortly what those scriptures arc that have remained to us at 
the piesunt day and are aiailablo to us for aiithoiitatiio 
i*cfcrcncc It appears from the study of the literature now 
available to us that in the most ancient times when Zoroislrian 
religion came into existence, there were 21 Nasics (books) of 
the Ave^ti scnptuies All except about a fifth part of these 
holy writings aio lost. What remains to us of the original 21 
Avostiv Nasks aio the Vcndidad, the Yasna, the Visparod, and 
the Khordcli Avesta Of these the oldest are vnitlen m tlio 
Avosta language, the next in anti<|mt^ arc written m the P^hlvi 
language, ani then come those that arc uiillcu m the Parund 
language 

The Veniltdad is a Code of 73 Uthgious Social and Moial Laws 
of tlio ancient Iranians, and it also contains on cnumcrition of 
hins and thoir pimishincnt both here and licreaftci 

Iho or Yejusni consists of 72cliaptcrs Tlic h\c Gatha-. 
foi ni part of the Yasmi chapters The Gathas are bj mns expres- 
sing philosophical tho iglits on the teachings of the Prophet 
Zoroaster and on the good Spirits the Auiabha bapentas and the 
Izuds that w ork w ith the Dcitj The Yasna contains mv ocatioiib 
to the various Izudb nud dcsciibcs tbtir several functions. It 
aho contains liturgical directions and prescribes the Ritual to be 
observed at the pcrformanco of certain cercmonie';. 

The Vttpjral, consisting of 23 chapters, mostly contains m* 
V ocations to the Amasha bapentas and the Ixud 

The A/5on/r4 Atata contains \fringoas, Qhe> >jar, Yost*, 
Patel'’, Afrins and certain other prvvers. 
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1D07. Besides the Nasks that remain to us u’c have various other 

JiMsnEDjr books of antiquifcj and anthority which arc accepted by the 
^ca*^p* Zoroastrians as forming a part of their religions scriptures. 
SooKiBii. of books is the Dinhard. It is the compilation of 

Bastiir Atro Froba, and is ascertained to be written a thousand 
years before now. Dastur Darab has already translate ! a por- 
tion of this work and he is engaged now in translating other 
portions of it. Dr. West’s translation of the Dlnkard is in the 
37th volume of the ‘^Sacred Books of the East” and is prefaced 
by an exhaustive Introduction giving the nature and character of 
the composition. Dr. West says j *'Itis evident that the com- 
piler intended, in the first place, to give merely a very short 
account of the general contents of each Nosk, to be followed by a 
detailed etatoment of the particular contents of each chapter, etc.’ 

Another work of authority is Shai/att La Sha^ast, meaning 
the Proper and Improper. Its translation in English is in tho 
fifth volume of tho "Sacred Books of the East.” Tho Intro- 
duction describes it os "a compilation of miscellaneous laws and 
customs regarding sin and impurity with other memoranda about 
ceremonies and religious subjects in general.” Dastur Darab 
points out a reference in the book to the Hasparam Nask, whicli 
existed originally in the Avesta language, as showing that the 
author had drawn his materials from tho original Nasks heforo 
they were lost, because tho Hasparam Nask is one of the 
original Nasks that arc now lost to 03. Shayast LaShaynst was 
written about the end of the Sassanian dynasty — in the middle 
of tho 7th century Anno Domini. 

Another ancient compilation which is regarded ns a book of 
culborjty rclalicg to the Zoroaslrian religion is the Siti Dar, 
which literally means a hundred subjects. Its age and nuthor- 
slilp is lost In antiquity. Its English translation appears in the 
Silb volume of tho "Sacred Books of tho Eastland tho intro- 
duction slates that it is generally accepted ns a work of 
“imporlnnl authority” and coalaius n "convenient suramaty of 
many of tho religious customs handed down by Pchlri u-rilcrs.” 

The Nirungistau is another book relating to Zoroaslrian 
rcriplurcs. It ii a Pchlri composition and Us author is unknown. 
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It came into existence some time bcinreea226 B C anJ603A P 
"The whole book/^ says Ervad Sheriarji, "is a ceremonml 
code, or rather a manual or guide book for priests The book 
deals with the duties functions and rules relating to the Errads 
or ordained Priests " This book is published by the Parsi 
Punebayab and Dastur Darab has written an introduction and 
given the various meanings of the words in the original tests 
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The3“, according to the evidence given before me are the 
principal authoritative scriptural writings, governing the Zoro- 
ostrian religion 

I will now consider wliat aie the Muktad, Dosla or Farrar- 
cligan daja All these three expressions refer to the same thing 
The three fundamental beliefs of Zoroastrianism, or tbo three 
Essentials of Zoroastrian religion as Ervnd Jivanji Mody calls 
them, arc — 

(1) JB Iicf m tin cxisUnce of Ons God— Alnira Klozdv 

(2) BjI of in iho Immortal of tho eo«l and 

(3) Dilicfm II 0 reipjn^ibil t/ hercaftar for good and bad a«ls dou» on 
oartl 

The Zoroastrian ivhgion as revealed to Zoroaster by Ahura 
IJa^da and communicated by Zoroa>5ter to King Vistasp and 
bn otlicr disciples, contemplates no sects or sections, the 
community of believers m Zoroastrianism arc all Jfnzl^asnians 
Through a mistiko in the calen lar, however, there is a dilTercncc 
of opinion amongst the Pirsis of the present da^ as to the date 
when their jtar ends and t'lc new jear commences The larger 
section, tho Shenshais, believe that their new j car commences 
m tho mid lie of September, while the smaller scci, Kadmis, 
b'hovc that tho now jcvi commences a montli earlier. There 
IS no other difTcrtnco b^'tween the s^cts ao far as religious beliefs 
are concornci TIis Zoroastrian j car consists of twelve months 
each of thirl} days But at the on I of each jear occurs five 
Intercalary dajs which are known ai Oaths 01uml«xrs. 
These are the liohcsl days of the year The winter ended tho 
old Iranian year. Tlio Muktad ceremonies arc enjoined to bj 
performed at the end of the y ear. The majority of Parsii in India 
rcgird eighteen days os JInktad or Farvardigan day s Dwtur 
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Darab thiuks the fiut and the last two diys aie not ically 
iarvardjgan day3» but that real Farvardigan days are fifteen— 
namely, the last five dajs of the last month of the year — the five 
Gatha Gha nbar daja, and the first five dajs of tlie new year 
ErvaJ Jivanji oUo sajs that according to the common practice 
prevailing amongst Piirsis boh in Bo nbay and the Mofo^^dj 
Iar»ardigan da}s ore eighteen A \ery small minority of the 
Parsis of the present daj are, however, of opinion that the leal 
larvardigan, days are only ter, and they say the first five days 
of the new jear are not really barvoidigan days How this 
difieronce arose is full^y explained in Eivad Jjvanjis book, an 
extract from which 13 Exhibit No 2o. IlowevcrtUatnuy be (here 
13 no question that the I arv ardigan d lys whether they b'' eighteen 
fifteen, or ten according to each ludividual’s honest beliefs, are 
days which arc regarded by Zoroastnans as Jajs of the greatest 
sanctity Tiicre are very few outward ritualistic practices amongst 
the Parsis The principal form of profession of faith —tho discharge 
of the religious duties an 1 obligitions~.-tbe mam obsorvauee of 
religious rites,— con«l•^ls m reciting pia> era and having praters 
recited by their Mobeds or Priests 
All witnesses agree in saying that (he Purvirdigan da>3 foim 
the most important fotual in the Zoroastrnn calendar, and 
that the ceri.uionics performed during the larvarligan da^s 
form the most impoilant iitual of the Zoroastrmu religion 
They agree in saving that the performance of the Jluktad 
cex'ctnooies during the larvardigan da^3 is ciyomcd by 
the Zoroastnan religion— that tho o ceremonies nro nets 
of gicat religious merit — they form the most important 
portion of their divine worship, and that accor hug to the Itlicfs 
of those that profess the religion tli*' perfornuiucc of tho JIuklad 
ceremonies not only bring^down the blessings of the Ahnight} 
on the part^ perfonuiog them ond Ins household but on tho whole 
community, be they /oroastrians or non Porooslrians — their 
King and his Satraps, and on the whole universe 'Jho 
ceremonies that involve praise, adoration, propitiation, recogni- 
tion and worship of tho Supreme Being from all his creature^ 
hero below. The non perfonuanco of the ^Iiiktad ceremonies 
IS, acconling to the rcripturen, a sm wlitcli is taken into account 
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when, after death, a man’s gooJ and bad actions are weighed 
and reward or punishment is melcd out to the soul JitjrsnMjjr 

It must be rcmembeied that what I have summarised abo>e cbind 
are statements made by thiee ol the most eminent living oriental ecK)^*iL« 


scholars and profound students of Avcstaic — Pelhv i and Pazund — 
literature relating to 7oroas nan religion In what thej have 
said they aie m entire nccoid with one another and for cierj 
statement male by them they ha\e quoted chapter and torso 
from the original scriptures 

It IS said that Mi Justice Jnrdine's finling in Ltmlui alla't 
case^'J “ that th* benefits which, nccoiding to the belief of the 
Parsis,’ resulting ‘ from the ceiemomes specified, are consola* 
tion to the spuits of ceitatn dead peisous and comfoit to certain 
living persons, afforded by ceitain of the ruiohuts or prototypes 
of the dea 1, ’* is in accordance with the belief piovailmg amongst 
the Pirsis of the pKsent day The plaintiff s couns“l points to 
the phraseology of the s ttlcmcat m the picsent case ‘'Annual 
Muktad (.eremonies of the dead members of the family m both 
sects Shinshais aud Cudmis " It is possible that from the fact 
that the dead of a part} performing the ceremony being inci* 
dentall) rememheied during the lecitationofsomo of tl c propers, 
the Ignorant and the illitciato mcmbcis of the communit> ma} 
haio foimcd an erroneous belief that the Muktad ceremonies ara 
performed merely for the benefit of (he souU of the dead It 
has not, ho^scier, been seriously nigutd Kfore me that the 
Couit Is bound to be guided by eiioneoui nnprussuns produced 
on the minds of ignorant member-, of the Parsi community One 
Ins on)} to read the \er^ e’ear and conxincing evidence given 
m the case and to roftr to the scriptural passages placed be* 
fore the Court to coma to an onhesiUttag cunc'usion thst tho 
Muktad ccixmouies performed daring the Far\ ardigan davs ha\ e 
to do with the souls of the dead and have not 
the least toudonej of conferring any benefits on tlie ^oiiU of the 
dead mcmbira of a family. The ceremonies enjoined to be pe*- 
forracd during the tarvardigan day* are not inanv way con 
nected w itli the souls of the dead on ! the suggestion that they are 
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is contradicted by the sciiptures and the tenets of the Zoroas- 
trian religion. All the ceremonies for the souls of the dead are 
performable on certain days calculated from the date of the 
death. Wo have first, ceremonies performed for the benefit of 
the souls of the dead for the first three days, and on the fourth 
or Chaium day. Then follow the Dasina, or the tenth-day 
ceremony, next the Massisa, or the thirtieth-day ceremony— next 
the Chhumai, or the sixth-monthly day ceremony, and then the 
Varsi or the anniversary of the day of death. In some families 
the anniversary ceremony is performed for several subsequent 
years. All ceremonies after the first three days are more or 
less commcmoiatioD ceremonies; for if the scriptures *aro true, 
nothing that one can d) affects the soul or redounds to its be- 
nefit after the fourth day. According to tlic beliefs of the 
Zaroostrlans founded upon their ancient scriptures, the soul 
of the dead romatns in the place where death takes place for’ 
the first three days. On the dawn of the fourth day the soul 
ascends aud leaches the Chinwad Bridge. There the Angels 
weigh its good deeds anl its evil acts during its sojourn on 
earth, and if the good deeds outweigh the bad ones by certain 
Cctrs, the soul is allowed to cross the bridge and enter the 
abode of Heaven. If, however, its sins outweigh its good deeds 
by certain Cctrs it is thrown from the bridge into hell below. 
On the fourth day reward or puoishmont is meted out to the soul 
and the Judgment it irrfvoeabte, TJicro is nothing in tlio 
scriptures for the redemption of the soul after the final judgment 
of the fourth day'. How then can it be said that any ceremony or 
prayers performed or recited after the fourth day can tend 
totvacds or can intendod for tho benefit of iho sou)? That 
the Muktads have no connection with the souls of the dead, is, I 
think, also clear from tlio foct that the time of their [(crformnnco 
lias no reference to the date of the death of indiv Iduals. 

If the belief exists in Iho minds of some that Muktads are 
intended for Iho benefit of tho souls of the dead, it clearly is nn 
erroneous belief for which Ihero is no foundation wlmlover, and 
can only exist amongst tho ignorant and the illiterate. In tlic 
Zoroxstrian religion no days during the year are as holy ns the 
Fnrvardigivn days and no ceremonies so sacred as the MuktiJ 
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ceremonies The observance of the Farvirdigan days and the 
performance of the Uuktad ceremonies is enjoined by the Zero- 
abtrian scriptures Paragraphs 49 to 52 of the Parvardm Yast 
show that the Zoroastriang are asked to pc’-form certain cerc- 
momes during the Parvardigan days 

The FarvarJm Vast is written m the Arestaic languagCj and 
its earliest age is said by some scholars to be 1500 B 0 , nhilsb 
others give 600 B C as the date when it came into eiistence 
Dastur Darab and Professoi Max Muller are of opinion that the 
former date is correct. 

This Yast IS dedicated to the Furohurs and is a glorificatioi) of 
the paweis and attribute^ of the Purohurs in geuenl. On the 
Farvardigan days the Furohurs '''come and go through the 
Borough— they go along for ten nights asking this (Para 49 ) 

‘ (SOI WLowtll prono as? ^Tllo vill offer us a saenfiesp Mho will 
meditate upon asf ^7ho will bless usP Who will tskivs ns with nest 
BDil clothes lu his bauds ani with prajsr worthy of Miss P Of which of 
us will the mtno be token for iQfOcolion? Of which of you wiUtho soot 
be worihippi>d hy jou with a saertfioeP To whom will this gift of ours 
be given tint he may have never failing food for ever atd ever ® ’ 
(Exhibit Xo 1 ) 

Paiagraplis 40 to 52 and the conclnding paragraph^, more 
particularly paragraph 157> of the Farvardin Yost, liavo been 
\ory fnllj discussed before me Great light is thrown on the 
meaning of paragraph 50 by the explanatory Exhibit No 20 
It seems from the evidence of the witnesses that all tlio cere- 
monies performed during the Faraardigan dajs take their origin 
from para 50, and the concluding paragraphs show that if a 
Zoroastrian perforraa thcao ceremomes the Furohnrs *'1X111 leaao 
tlio house satishetl and carry back from hero hymns and worship 
to the Maker Ahura Mazda and the Amesha Sapentas.** Exhibit 
No 20 19 a transcript of the original paragraph into Gnjirali 
characters and then the in aning and the indication of eacli 
cxpro^io i H explained m English All the witnesses say that 
E\!ubit 20 gn >.3 a correct exposition of the meaning of para tO 
of the Furaanlin Va't Tlio phuntitTs counsel complained that 
iL was ptxparoJ for the purpo^ci of this case His original 
laforautioa w as tint it w-19 ptopartd by E'\al S'ior«. ' 
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subsequently n-tcerUtncil Ibat it was prepared by the &.d\ocile' 
Gcneral'a Solicitor, Mr. Vimotlalal Nobo Jy cv er pretended that 
it was not prepared for tlio purposes of the suit. 

All I can say of it is that it has been oxlrcmely helpful to rao 
in understanding tho true spirit of the paragraph, and o\idcnce3 
both knowledge and learning in the party who prepared it 

When tho Furohura come down to tho earth during tho Forrar- 
digaadajsand ask foe tho performance of tho ceremonies ns 
mentioned in para. 50 of the Far' ardm Yost, they go on to say» 

(61) ' AsdtL« min »hao(rer> tbem ap a uenfieo with meat and clotbes 
in hw h\nd«, wUH a xifaycc worthy of Bh** tho Awfal Fravaihis of tli<? 
laitlifnl iMisGcl tinh-Mmel and onoIIond«J bUsfl tJim — 

(uj) May thoro bo !•> this bouM /loelca of eRiniMsand ntenl May there 
ho a Bwift horso anda sohd chariot! Stay there bo ft man who knowa how to 
praiso Ood, and rule lu an ossombly, who will offi^r us ft sacriSco with moat 
and clothes tu bis hand and with a pmycr worthy of bliss 

Thera can bo no doubt Omt the perfyrmaoco of ccrloin core- 
monies duriD? tho Farvardigao days is enjoined as tho dutr of 
every true Zoroastrian by Ahum ilazia himself. In the Baba- 
man Yast, pita. 45, Ahura Mazda speaLtog directly to Zoroaster, 
reveals to him in a prophetic spirit that tho Farvardigan cere 
monies will not be performed with the same dovotioa they should 
be pciformed in the troublous tunes in the future. 

He Bajs to the Prophet — 

(4.,) “And they praot so tboappointod feasts of thoir nnccstor® tho jropi 
tiation of Angelf, and th> prater* and ceremonies of We season Ifotuvah and 
Guardian spiTtttia Tarious places yet what they practise they do not beliere 
in unhesitatingly , they do not gwe reward 1 iwfully and bestow no gifts and 
alms and erCB those they bpstoT they repent of ogaiQ (Exhibit No 6) 

Tins passage is explained by Dnstui Darab as follows — 

“ FnrvarJigan ii one of the appoiotscl foaits referred to in the paasige, 
inst ad of ‘appointed I would translate the test as e»tabhslieJ The 
or g nftl text is h ihatak in Pchlvi which means established by rerelitioo 
and followed by the Ancients The Far*ardigin coretnonies are con-inon es 
wh ch are nppo nted by the Deity Ahnra Slazda. and it is the daty of every 
true Zoroastrlau to perform the cmemonics during the period fixed for 
them Tho and ^lemoniea of tie etaaoa /estiral’ referred to fa 
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the passigo are the Ghambaia a (1 the prajGTsaiideot'e''jon cs of the guardian I''*? 
epmta are the prayers and ceremonies taid and performed during tho J»ji! ttr/i 
Farrai-d gan days C T it i 


The Bahaman Vast, in which this passage occuis, js tho Pehlvi «ochimi 
translation o£ the original Avestaic text and is dedicated to 
Babman, who la one of tho Amesha Sapentas Tho original 
Aa estate text is lost, but a translation m Pehlvi has been pre< 
served The age of the Bahaman Yoat is tho same as that of the 
Farvardin Yast In the Introduction to its translation at page 60 
of Vol V of the “ Sacred Boobs of tho E st * it is stated tl at tl o 
Bahaman Yast ‘professes to be a pro|hetic work m which 
Ahura Mazda gi\es Zoroaster an acco mt of what was to h ippeu 
to the Iranian nation and religion m the future’ Barvardigm 
dajs and Muktad ceremonies are also referred to in the Diukard 
(see Exhibits Nos 3 and 4), jq tho Shayast Li Shayost («ee 
Eihihit No C) , aud m tho Sad Dar (sc© Exhibits Nos " and 81 
There 13 also a reference to the Eon atdigan dajsin tho Pntci 
Pashemani (sec Exhibit No 9) Though the temptation to set 
out all tl ese passages and comment on them is great, I feel that 
there would bo no limit to this judgment if 1 yielded to tho 
temptatiuo Dasttir Darab jq his ewdeoco has gn eo i cry clear 
explanations of these passages, and I must content myself by 
merely recording that the various passages from the scriptural 
writings placed before the Court and explained by the witi esses 
leave no doubt in my mind that the Farvardigan days are the 
days appointed for the performance of the Hoktad ceremonies— 
that the performance of those ceremonies is enjoined by the reli- 
gion of Zoroaster— that it is a duty caHon every Zoroastrian by 
his religion to perform Muktad cerem Dies— that the pirforro- 
anco of those ceremonies is an act of great religious merit which 
brings to the man who gets them performed Hathirn or Great 
Howard (Exhibit No 7) and that tho non performance of them 
Js a great or what is alwavs spoken of as o Bridge Sm (Exhibit 
^o 8j Exhilit No 9 13 a passjigo from latet Ps«hemsm 
(Prayers of Penitcneo) wherein the non-obserraneo of Farvarrii- 
gan days and tho non performance of the ceremonies prescribed 
for those day s Mo referred to as sms for which the man praying 
expresses his penitence 
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TliD usual ceremonies to bo performed dunng the I nrxnrdigfin 
Ja«»h»wi da}s nre five in number, (1) The various kinds of Afnugans nitb 
^ciTkVD Debacho prcceedin" them nnd tljo Afrios follow ing them , (2) 

Soor*tii Saloom, (t) Furroksbi, nnd (5) Tojusni Of these, the 

Afnngans, Baj and Satoom ceremonies ore compulsorj and most 
bo performed Dastur Darab thinks the Farrokshi ceremony 
must also bo performed but Ervad Junnji sa^s it is performed 
by some and not by others. Yc;jisni is o \cry complicated, long 
andcxpcnsiic ceremony, and only the \rell-to*do members of 
the eommunilj can nflbrd to ha\c them performed an I it is 
optional ^Mth Ziroastrians to perform it or not The D'bacho 
of the Afnngins precede all the Afringans It is an invocation 
of nil the Furohurs induiing those of the persons uho are 
specially mentioned on the occasion In the Debacho, the priests 
mention the name of the town or city where the prayers are 
recited and they pray for plenty, jo^, MCtory and Iioppmes’ 
The plenty, joj and happiness prayed for is for tho mhabitants 
of tho town or city, and the Mctory prayed for is tho victory of 
the Sovereign o\cr all hi$ enemies Ervad Jivanji, in the course 
of his evidence has told the Court that the honelit or help that 
is asked of the Futohurs in tho pray ers offered during tho 
Farvardigan days is asked not only for tho inluidual who 
invokes such help and asks for such benefit, not only for tho 
whole Zoroastrian community, but for oil human beings Hero 
it niiy bo mentioned that in all the prayers recited by a 
Zoroastrian he never prays for himself alone He prays for the 
community and for all peoples quite independently of their 
being Zoroastiians or otbcnviso He is utteily unselfish when 
he opproaches the Almighty ond asks for His bJe«siDgs Ho 
asks them for all, ho prays for universal joy, universal prosperity 
and for tho well being of oil men of good hfe 

The English translotion byr Bleek of the Dcbache to the 
Afringans is given in tho third volume of Spiegel’s A vesta ond 
marked as Exhibit No 10 in the case The different Afringans 
are described at some length by Dastur Darab in bis evidence, 
and I do not think it w necessary to discuss them here except 
perhaps to refer to the Afringan Ghambhar, which is not 
included m any of the Taste and which contains prayers foi the 
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S'3reri,tgii Pita^rapho 1-1 to 18 of tins Afriogan Ghambhar, 
■which IS Exhibit 14 in the cose, contain solenin prayers for the 
Sovereign of the country, and for all his Satraps and Vice 
regents As translated by Dastur Daiab, the prayers begin with 
the following sentence — 

“ In the nama of Atinrallaidi roipLadont and glononf I bless vitli 
my prayers tlio Itulcrs of the country the Chief of nil B tiers of the 
country ' 

The prayers then go on to invoke the blessings of the Creator 
on the Sovereign, and on all his representatives They contain 
supplications for his health and his happiness, and pray for his 
long reign and for victory over all his enemies These four 
paragraphs are recited at the end of every Afnngan and Dastur 
Darab says that, 

“This Blessing ou the Rulers and tho Ohiof of the ltuler» is fjnite Jndepen 
dot of the Rulers or the Chief Ruler oftbo R tiers being a ZoranitrisB or 
Bot- This blessuigi ivhenivcr rceitek would apply to oiirKing Emperor anl 
a 1 Bubordia-ito Rulers under the Empire 

Etvad Shoimrji in his cross*cxamioaliOQ said, 


loor 


jAvsneoji 
C Taba 

CHA>D 

SOOYABAI 


*'It 13 not coruet tlut in thvt pisngo (Exhibit No H) Zoroutrisii 
Sovereign 14 meant It inertia nnySovoreign^nygoCHl Sovereign whoreigas 
rrisoly, justly and Bell ’ 

Referring to the same paragraph^, Ervad Jivanjt ATody in his 
oross-esammation said — 


“ReaJng tho jx«iga it page 3“1 (Exhibit No. 14) I say lliat IbiStloes 
not refer to a Zoroistrian Sovereign alone It nirans any Soversign or 
Ruler Tho jiaMigo ins reeitcd at the Allblcss l>*g on the cceasion of the 
CoTOnstwnot our ircwiit Soicmign and that ehoive tJal every Zemastrsau 
J as un lerslood it in tl e fcnso that it refew to Raverc gn not neccManlv 
ZofOistrnn ’ 

After the Afnngan follow the Afnns Tlicy arc not the same, 
like tho Dcbachc, but vary with different Afnngans Shortly 
•,lnted, Afrins are invocations to God to make men pious and 
virluou<i, to send down Ills Dietings on all mankind All Ifcc 
five ceremonies arc dc-senbod and explained in Dastur DaraVa 
ov idciico and I do not propose to di^ensa them here separately 
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All the coKmonjcs referred to nl’ovo Jiftve to he J■crforInccl ly 
priests. From the most ancient tunes n distinct and separate 
class, the priests, Imvo existed amongst the Iranians, and tliPir 
only source of livelihood is the fees they receive from their lay 
brothers for the performance of religious ceremonies, Some of 
the officiating priests observe the Uurashnootn, and they alone 
Can perform certain ceremonies, svhereas the ordinary officiating 
priests who do not observe the Bnriisbnoom arc entitled toper* 
fonn Certain other ceremonies. A certain number of descendants 
of the priestly class have taken to earning their livelihood in 
other walks of life, and this class is known amongst the Parsis 
as Athornans. Messrs. Padshah end Kanga, who have rendered 
such valuable help in this case are, for instance, distinguished 
members of that class, Zoroastrion liturgical ceremonies are 
divided into two classes, the inner and the outer liturgical cere- 
monies.' The inner liturgical ceremonies con only bo performed 
in an Agiary or Atash Behram, and only by priests who hove 
gone through the Burushnoom, and aro observing all its require- 
ments. The outer liturgical ceremonies aro ceremonies which 
can be performed outside on Agiary or Atasb Behram^ that is; at 
the privoto residences of the members of the community, and 
can be performed by priests who ore not observing the Burush- 
noom. The main distinction is not so much in the place os in 
the priest performing the ceremony, for even the inner liturgi- 
cal ceremonies may bo performed in a private residence if there 
is a seporate place which is cleansed, purified, and temporarily 
consecrated for the performance of those ceremonies — but in no 
event can they be performed by any priests other than those who 
are observing the Burushnoom. The inner liturgical ceremonies 
are the Yejushni, Baj, Vendidad and Visparad. The outer 
liturgical ceremonies ate the Afringans, Furrokshi and Satoom. 

An officiating priest must go through the Nahan and Jlartab 
Ceremonies. No layman is allowed to go through these 
ceremonies— the man going through these ceremonies must be a 
member of the priestly class. 

Ervad Sheriarji says i 

''Ffnttt lie most ancient tiitieB — from the tliDO of HeroJel'ie, tie prieste 
fcs a leporale cl*as hare eBi»ted aaon^l the Zoroastrians. They wore called 
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the Mag and in the performance of »1 gions oeremon as the presence of a 
Magus was always necessary There is hiatorieal endenee of tins in existence 
Heitriotas wro>e about the costoms prerailtng amongst the Zoroaatrians m ins 
o<n) times whi'*b was 400 B C 8ce Eawlutaona ^rodotns Tol I pages217 
and 218 

Dastar Darab, m tho course of evidence^ said that with tho 
esceptioa of i3aj and Yejusm a layman may perform the other 
ceremonies if he is very poor He said if a man can adbrd it he 
must employ a priest, because a priest is supposed to bo more 
pious and is more conversant with the ceremonies This led to 
a little misunderstanding, which was cleared up when Hastur 
Darab esplamed that what bo meant was that it is a duty cast 
upon mory Zoroastrian to get these or some of these ceremonies 
performed by the priests during the iluktad days, and that tho 
non performance of thorn was a great sin WherenZoroaatrian 
13 so situated that no priest is available or where he is so poor 
that he cannot afford to employ a priest, rather than not have 
them performed be ought, m the opinion of the witness, to try 
and perform them himself He admitted that he had never 
known a laymaa pcifocm these ceremonies Whatever may 
be Dastur Datab’s opinion on this point tho fact remains that 
from the most ancient times the Uagi m the olden times and 
the Uobeds or priests in the more recent times, have always 
performed these cert.inunies and the scriptures of the Zoroastnans 
conte nplato that they shall be performed by the priests For 
instance, tho very Debache of the Afringan shows that that 
teremony is performed by the priest, for at the ^ery outset, the 
priest says — ^lliavo performed the oflering I have offered 
tho Daruns I now offer the Mayazd ” 

No fayman coaW say ■*'! htt\e performed the offering ooc? 2 
have offtrod tho Darmis' 

It lias been tho universal practice exisliog amongst the Zoro* 
ostrians foe centuries that all tho iluktad ceremonies should bo 
performed b^ tho priests an I to this there nevtr has been known 
a SI oglu exception 

The priests as a rule, ate wholly dependent for their liveli* 
hood and for the maintenance of themselves and their families on 
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tho fees they get from tlicir lay brethren for tlio performance o! 
their religious ccrcmomcs Tho rar\ardigan days b^ing con 
tinuous — tho Muklftd ceremonies being regarded ns the most 
sacred— and this period being tho most holy amongst the 
Zoroastnans, tho priests during these days make a far latter 
income than they do at any oth^r period during the year The fees 
icccucd during tho Mnktad dajs arc one of tho principal soukcs 
of a priests income dttriog tho j ear The obsenanco of the 
Sluklad holidays helps \ cry considcrablj towards the maintenance 
of the priestly class 

The observance of tho Fnnardigan days and tho performance 
of tho iluktad ccrcmomcs ha\6 come down to the Parsis of the 
present day from times immemorial That these Farvardigan 
dnj s V, ere obscr\ ed m tho ancient times m Persia, Ers ad Jiv anji 
proves by Eslubit No 26 It seems that m tho year A D. 076, 
Emperor Justin of Rome sent on embassy to King Nosliirwan of 
Persia, otherwise known as kUooshroo tho first Tho Persian 
King asked tho embassy to wait, as ho svas then engaged in 
observing the Tarsardigan days 

Exhibit No 27 js an extract from the w orks of an Arabic author 
named Albcruny, who flourished about 1000 A D Thispasssgo 
shows that tho Muktad ceremonies were well known nnd duly 
performed by the Zoroastnans at and previous to the time tho 
Arabic author wrote his Chronology of Ancient Nations ” 

We have seen in the IKadta case that as far hack as 1826 a 
Parsi created a Trust for theperformouco of Muktad ceremonies 

Besides the recitation of prayers during the performance of 
the various Sluktad ceremonies— fruit, flowers, cooked food and 
Darun or consecrated bread and clothes, aroused in the perform* 
ance of some oE these ceremonies Ervad Jivanji in his cross* 
examination explains the olgect He says — 

‘ Ths ongmal object of usiog food and clothes was to prepare food and 
clothes and distribute them amongst the poor Fruits and flowers are also 
used ja the performance of the ceremonies The idea is that the partf 
praying saya These are soma of thy beat gifts to ua 0 God and wQ 
place them before yon and offer them to you as our humble offsnags*’ The 
food and clothes ate offered to all forming Ihe CsIcsIaI Ilierarehy — the 
Almighty — the Amesha Sapentas-tl« I?nds and the Fnroburs The food 
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is«o«off»reitotli5foDbofthedeaa, but to ths Fravaabis and other Higher 
IntelU;eneies Clothes are conaocratod onlj m tho Uaj ceramony Cooked 
food flowers and fruit* are pbood before tho priests parfoimiog the Baj— 
tho Afnngan and the SatoQm ceremomes, and only coQsecrated bread (Daran) 
13 used 1 q the performance of the Yejoshni ceremony ' 
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Tho evidence recorded m tho case coters many points both of 
importance and interest, but it is not possible to discuss all of 
them nitbin the limita of a judgment wbicli I am afraid is already 
too long and I must lease the evidence to speak for itself and 
proceed to summarise my findings thereon. In considering tho 
csidence, it must be remembeied that the witnesses svlio givo 
csidence befoio tho Court were speaking from the scriptures 
writteu in deal languages — they were elucidating many very 
abstruse and elliptical passages— and they were giving the 
results of patient and laborious research over a vast amount 
of literature written m the ancient languages. The perfect 
unanimity prevailing amongst them lends great weight to tlicir 
depositions, and there can bo no doubt that tbeir evidence is 
perfectly accurate and thoroughly reliable. 

I find from the evidcQco that thelFarvordigan dajs oro tho 
most holy days during tho Zoroasttian year, and that tho per- 
formance of ifuktad ceremonies daring tho Tarvardigan dajs is 
enjoined by the scriptures of tho Zoroastrian religion In para 
20 of the Far\ artlm Yast, Aliura Mazda commands Zoroaster m 
times of danger or difficulty to invoke tho help of tho rurolmrs— 

M ho arc the active helpmates of the Creator and with nhosa 
assistance he wages a continuous and successful war against the 
Evil Spirit 

These Furohurs come down to the cartli and express a desire 
for tho performance of certain ceremonies during the Forv ardigan 
dajs Those expressions of desiro on the part of the holy Furo- 
Imrs have been interpreted to bo commands which a faithful 
Zoroastrian is bound to obuj Tho ceremonies to bo performed 
arc indicate 1 bj tho Furohura, and tho followers of the Zorais- 
tnau religion liavc, from tho most ancient tunes, been known to 
perform tlieso ceremonies and to recognise tho noa-performance 
of them as a sm for which thoj ask foigivcneas id the penitm- 
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1M7 tial prttjers — tUo Patet Pasbcmam In tho ancient religions 
JiuscrcDjr the Tan anligon nro constantly rcferri.(l to The} 

nro the Season restnal— the most sacred festnal in the Zoroas- 

c. trian calendar It is established by historical ovidonco that these 

^oovmx ceremonies were performed m oncicnt Iran from the most olden 
times, and the Parsis after their domicile in India hax e continued 
to perform them The performance of the Muktad ceremonies 
IS, I find, a rfltffiottf rf«/y imposed upon tho Zoroi'lnans bj the 
proxed tenets of the religion Ihey profess 
I further find that the ceremonies thcmselrcs nro acts of 
tohgious worship The} include worship, praise and adoration 
of tho Supreme Deit} and a thanksguin" for all his mercies 
Thoj contnm petitions for benefits, both temporal and spiritual 
for all Zoroastnans— for allholy and Mrtuous men of all other 
communities— and they comprise prnjers for tho well being and 
long reign of the Sorcrcign, for good Qox ernmentby him and for 
MCtorytohim over nil his enemies The Muktad ceremoniM 
tend most unmistakably towards tho advancement of the reli 
gion promulgated by the Persian Prophet Zoroaster, and there 
can bo no doubt, on the evidence before the Court that the per 
formance of these ceremonies IS an act of Worship m it.s 

highest and truest sense 

I also find that the moneys paid to the priests for the perform 
ance of tho Muktad ceremonies forms a good portion of their 
ordinary income The priests make a higher income during tho 
Farvordigan days than they do during an} other period of the 
year, and tho Muktad ceremonies form a sort of endowment 
■wknda gcrtft a \ting Tjxi.y k'O TEiikwAvt’a tViv'ii.'ta *{>Vri»'S> 

existence is necessary to the community of Zoroastnans 

I also find that, according to the belief prevailing amongst 
the faithful followers of the Prophet Zoroaster, the performance 
of the Muktad ceremonies confers public benefits— benefits 
on the Zoroastrian community, on the peoples amongst whom 
they live, and upon the country which they have chosen as 
their home Tho fnndameatal principle underlying this belief 
is faith m the efficacy of prayers addressed to the Great 
Creator E\ cry right minded human being— be he a Zoroas 
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triaD Christian, ifahoaiedan, Hindoo or Jew, believes in the 
cfHcaey of prayers prescribed by the religion he professes and jAsrsnEwi 
even the most indifferent and callous of them approaches the ^cKiaii 

Almighty and resorts to prayers in times of sickness, difficulty goosimr 

or distress Any doubt or scepticism as to efficacy of prayers 
addressed to the Almighty would be, to my mind, an unmistake 
able sign of debased and degraded human natuie 
Having found the facts asset ont above the only question 
that now remains to be discussed is whether the Trust created by 
J3ai Dmbai for the performance of Muktad ceremonies is valid m 
law Ever since Westropp, J, delivered the judgment of tho 
Appeal Court in Naoroj\ Btramji v Rogers wherein he said 
that the law uniformly applied to Parsia thetr fropettg 
before tho legislation ot 186a was Eughsh law and that the 
law applicable to ihat la^iievXar ease was English law (see 
pages 11 and 12 of tho Report) it has been tho fashion at the bar 
to assume, that English law applied to Parsis m all matters In 
the early stages of tho case I expressed some doubt as to 
whether Caglish law applied to the customaiy religious rites and 
ceremonies of the Parsis and to their religious institutions 3Ir 
Bahadhurji has been at great pains to discuss before mo almost 
every Pnrsi caso both before and after the decision 
I have referred to, and the discussion bos been most valuable as 
allowing that it is by no means correct to moke an unqualified 
statement that English law applied to Parsis in all matters as 
would appear from vniious decisions of our Court since Westropp, 

J decided the case of v Rogers in which it was held 

that in those cases English law did not apply t® the Parsi« See 
J)Aanjtbiei\ iVaiaziait) ilflAiiot \ Ltmj* Boiercjt 
Resholatt\ Meberiat^^i Rgramjt Jaasefgt licp'rcji 

Kapadta , and Siapurjt v . RossaMog Howev or interesting 
or important this discussion maj be on a fuller consideration of 
tho caso now before uic, I havecome to the conclusion that for 

0) (I'C") 4 B n C. R. (0 C J4 1 w (IB-^S) 13 B.au SO* 

1 ) (je— ) 2 Deto -S (*> d*'’* 15 B.m.C30 
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1*^07 present purposes it IS wliollj unncccssarj todi cuss tins question 
Jausueoji here I ^^lIl proceed tiitli the cousidcrntion of the question as 
ciuND to whether this is ti Milid Trtist in law or not on the basts that 

Eoo'fADAi English law applied to this trust Once the nature of the 

ceremonies for Inch the trust is created is clearly understood 
tho question of Ian presents no difllcultj whntc\cr 

At the outset it IS as n ell to observe that the English Ian of 
Jforlmain docs not extend to British India. For this the rn\y 
Council decision in the ease of tho ifayoi cf Lyont \ 

/Hiha Company is a \ cry clear authority . 

In England the Statute I of Ednard VI Chapter 34, hnown 
ns “Tho Act for Chantries Collegiate ” made ctrlam existing 
religious trusts \ oid and on the analog} of that Statute all trusts 
that followed the passing of that Statute and n ere analogous 
to those declared ^old by it were also Held to be \oid This 
policy of tho Law is spoken of as the Eoctnne of Superstitious 
Uses, and it is ncU cstabhslicd b} a senes of decision'*, ibat this 
doctrine is not extende I to India auJ has no application to 
Trusts relating to religion created in India See Jdtoc<iic 
General \ VtahtanafA Almaratt^ , Andretes v Joal Joseph 
Lzelxel Judahs, Jaron Uye hvsieem Jlseltet 
Teap Cheah Neo v Ony Cheng Neo W 
It 13 quite cleat that it cannot be argued tint the Trust in this 
case is \ Old because it falh under the Doctrine of Superstitious 
Uses It is argued, however, that the Trust is bad be- 
cause it offends against the Buie of Law which forbids tho 
locking-up of property m perpetuity The rule against 
perpetuity there is no doubt, is a welI-establi«hocl Buie of Law 
and IS enforced in India, as in England, with equal rigour. In 
Cooper V Laroche^^"* Vice-Chancellor Malms says “there is 
no rule of law in Englond more absolute than that all property, 
whatever may be its nature real oi personal, must be absolutely 
\ Gsted m some person and be alienable within a life m being 
and twenty-one years after " 

0) (1836) 1 Uoo 1 A 175 (« (1870) 5 Ben L. T (0 C J ) 433. 

(•) {18o5) 1 Bom H C B Appx »y {») (1875) L R 6 P C 381 

(3) (lECO) 2 Rrn L R (O C J ) US («) aSSl) 17 Ch D 3Co ot p 3“'’ 
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Section 14 of the Transfer of Property Act no^ enacts this 
rule as sub tantn e law m India ItiSj however, an equally 
well estahlishcd Rule of Law that this rule against perpetuities 
does not apply to Charitable Trusts. This exception to the rule 
13 reproduced in section 17 of the Transfer of Propel ty Act which 
enacts that the restrictions m s ctions 14 15 and I G shall not 
apply to properly transferred for the bencGt of the public in the 
Adtancement of Reltgton — Knowledge— Commerce— Health — 
Safety or any other object beneficial to mankind Although the 
Transfer of Property Act docs not apply to the Trust m this case, 
its provisions are the reproduction of the Law as it existed 
before the Act was framed and passed, and are a useful guide 
in considering the question before me 
This exception in fa\ our of ^Charitable Trust, is fully recog- 
nised in English law In In re JJoaen^*^ Stirling, J,, says — 

“ Property may bo given tc a cliarity m perpetuity^’ 

Id Tudor ou Chanties and Mortmain, 4th Edition, at page 181, 
it IS said — 

Thu csception ftoiu the rule ngainst perpetuitus u ivcll tsUlhshcJ It 
ju foaoildd upon groandi of | obtic policy, and is csscntul to the useful 
cststcueo of Charitable Tisists 

“In order hoiTcrer, to hare tUo benefit; of the exomplion from tho nila 
Against peipetuitie^ n Trust must bo chnritablo n thm Ibo meaning trhieh 
the law 8«8 g 9 to that term 

Tudor, at page 35 of the 4th edition, most admirably sums up 
the result of numerous nuthonlies as to what in law is the 
meaning of Chanty, in the follow mg passage — 

' Tho word ‘ chanty has a technical nieaniog in EiigUsh Lv, «} ich can 
now only 1)0 definot by n reference to the Statute 43 Eli/, eh. 4 * 
Its preimblo enaiaerates ‘ a list of chanties so Taw'd and comi rehcosiie 
Ilut it hecamc tho praeUeo of the Court to icier to it a eort ol index cr 
cl art The ohjocls eimnicratoil in lbs preamWc lure In fjct been treated 
ns initancos, tlio result being that* those puriios'sah clantabla which tlie 
bUtuto eiumoTjlcs or which by analc^es arc dxiacd with u lU sj^nt 
or inUndment ’ There w, iaerxover,one thread which connec** the whole 
of tho objects enumerated thereby, namely, ‘the co'S derati n wbetier la 
order to fall withm the Act, tbo gift was, as HI been M.J a gift for 
general public use which extended to tie poor as well « to the rich* ” 

0) SCh.4M at IS 4‘»l 
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THE IKDUN LAW REPORTS, n 

One of the purposes ■which have been held charitable ithin the 
language or spir t of this preamble is “ odv ancement of religion " 
In England on a rc\ien of the cases relating to Religious 
Trust, it will be found that Religious Trusts or Trusts relating to 
religion have been held \oid either as being forbidden by law or 
as irtllujg under the doctrine of superstitious uses In England 
there 13 an established Church In India we ha\e no established 
Church By some of the older statutes churches for certain de- 
nominations of Christians were established m India and sop* 
ported from the revenues of the country, but that was merely 
for the purpose of encouraging Christians to go out to the coun* 
try and for the convenience of such Christmas as came and 
settled either temporarily or pormanontly in India In this 
country wc have unfettered religious toleration Every one is 
entitled to profess openly the religion ho believes in In the 
eye of the Law m India all religions arc alike, and it follows 
therefore that each religious community professing a particular 
religion, ond for the matter of that each member of such com- 
mumty, 15 entitled as of ngbt to do anything that to him may 
Bcera right for the maintenance and advancement of the religion 
which the community or individual member thereof professes and 
follows 

Now, 18 this a Charitable Trust in the legal sense of the wal'd 
Charitable ? Mr. Justice Cliitty m In re Foveaux, W says • 

* Charity m lavr is a highly tochmcal torm The method employed by tha 
Court la to consider tho enumeration ot chanties m the Statnto of Sliza 
both hearing la minil that tho enumoralion is sot exhaustive Institutions 
irhcso objeots are analogous to those raeatioaed in the statute are 
o.duk’.ttfti ta chiwWev aiid o-swi vastitatuius iie analnsaiai ta 

those already admitted by reported decisions are held to be chanties The 
purenit of these analogies ohnously re<]nires cantion and circumspection 
Afterall the best that can he doue 1* ro coarider each case as tt artse$,vjpin 
St oien tpccial cireumsianees To be a chanty there must be tom pubic 
purpo c— something tending to the heneht of the community. Tho benefit 
10 point of local area need not extend to the publ c at large , a trust for 
the benefit of the inhabitants of a particular district will 8 tffice 

This case is useful on other points in the present case, and 
therefore I think it would be convenient to notice that it was 
(» 11805] Ch 501 at y 
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here held that societies for the suppression and abolition of vivi* 
section were chanties within the legal definition of the term 
Chanty. The learned Judge concluded hia judgment by 
observing — 

The pntpMo of these aotieties, whether they aro right or wrong in 
the opinions they hold isohiritable in the legal aensa of the term The m 
tentiOD 13 to benefit the common ty whether if they nohiored their object, 
the community would »i fact bebenefitel w a question onnhichl think 
die Court IS not required to erpresa an opinion 

Having legard, then, to the ttcboical meaning ascribed to 
Charity m law I propose now to consider a few cases which 
throw light on the question now before the Court, showing what 
Heligioua Trusts are held to be good Charitable Trusts, and as 
aucb exempt from the application of the rule against perpetui- 
ties It must be remembered that m England, aftei the Reform' 
atioD, persons who differed from the established religion— such 
as Protestant Dissenters, Roman Catholics and Jews, were held to 
bo obnoxious to the law, everything that MM calculated to have 
for its object the propagation of the rights of a religion not 
tolerated by the law was included m the coroprehensivo 
espression ''superstitious use, ''and all gifts for superstitions 
purposes or uses were held to bo contrary to the Policy of the 
Law and therefore illegal Those cases, therefore, m the Enghsh 
Reports declaring religious trusts of %'iriou3 kinds to bo inialid, 
as being trusts for superstitious uses, lia^o no application 
whatever to tho present case Religious Trusts in India have a 
much greater analogy to Religious Trusts in Ireland since tho 
discstablishincnt of tho Church m that country in 1869 bj 32 and 
33 Victoria chapter 42, Of course, m later years in England 
many enabling and relioiing Acts haio been passed, and manj 
disabilities ogaiust tlioso who arc not members of the 
established Church baio now been removed, but still these 
relieving Acts do not repeal tho whole law of Superstitious 
Uses, and the doctrine still holds sway — although in tho present 
time to a limited extent oven in England 

A largo number of authorities on many points elosclj 
connected with tho question in this cose have been cited before 
me, hut ns I said before, I propose to Ji cuss only a very few 
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of thorn, with a \icw to sco what trusts in coniicction wlh 
religion, religious ob ervances^ an<l religious nnJ other beliefs 
hn\e been held ^olltl in England and Ireland. 

Ill Poiceraeonrtw l*ctceneouri^^\ a Testator by his n ill de'ised 
£ J,OCO to Trustees in trust to lay out the sura at their 
di'SCTclion until his son carao of age, in the Sen ice of my Lord 
and Master, and I trmt Redeemer.” 

Tins bequest was held tobea’good and lalid' bequest to chanty 
and was ordered by the Court to be carried into effect. This is 
an Irish case, but m 1895 in the case of Farovliar v. llarHug^''i 
Mr. Justice Stirling refers to this case with approval and 
folloiisit. There the Testatrix bequeathed the residue of her 
property *‘to the poor and to the Mr, Justice 

Stirling in gn ing judgment says 

“I have to eoastrne this will occordiag to the crJmary jaeanJng of tho 
lang^oago (13 used by Eughsh testators, and I think that vhen ‘the eernco 
of God’ in spoken of as it is m this will, tio oso so coostnung tho expression 
would hcnitate to say thatsemce id a religious sense was I&tonded." 

• The learned Judge then quotes a passage from the judgment 
of Lord Manners, L. C, in Pouerscouri v, Powcraconrt^^ and con- 
cludes hisjudgnicnt in these words 

” It has not been disputed beforo mo that a bequest for religious pur- 
poses is a good charitable bequost . and, on the authority of the case to 
which I have just refenod, as well as upon my own view of the true 
construction of the will, I bold that the residuary estate is well given to 
charitable purposee ** 

In TTcib V. t*l,a Testator devised a portion of a per- 

petual ycaAy xeiA \o two VegtAwnnn St«atA,Vea -iti 
for the use of tho said societies, to be paid to them for ever. 

The Master of the Bolls held that the objects of those 
Societies might be fairly described as charitable within the 
principle of decided cases, and that there was a valid gift to the 
tuo societies in equal moieties, and the Court of Appeal afBrnied 
the decision 

0) (1824) 1 afolloy G16. (2) [169G] 1 Cb. 60. 

(3) p.S03J 1 1. R. 431, 
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Ta Slraus \ GoldtaiJ the Court in rngland had before 
it the will of a Testator profes;»ing the Jewish religion He 
hequeatned a third of the residue cf Iiia estate to the Rulers 
nui Wardens of the Great Synagogue in the City of London, 
with directions to them to utilise the interest and dividends of 
the said third of the residue eveiy year on the eve of Passover 
m distributing, at least amongst 10 worthy men to purchase 
meat and wine fit for the service of the two nights of Passover 
The Vice Chancellor held that tho bequest being intended to 
enable persons professing the Jewish religion to observe its 
rites, was good, and the Trust was upheld 

In Jilorneg General v Step tey (*) a bequest of tho residue 
of per onal estate for the ‘ mcteasi* and improvement of 
Christian knowledge and promoting religion," was held by Lord 
Eldon to he good charitable bequest, os it had for its object a 
General charitable purpose of promoting Christian knowledge. 

In a later case, Baler \ SaHon the Master of the Rolls, 
Lord Langdale, refers to this caso and follows it In this cave 
the testator mado a bequest of tho residue of his personal estate 
for 'such religious and charitable institutions and purposes wUhm 
the Kingdom of England as in the opinion of tho testator^s 
trustees should bo deemed fit and proper* The Master of tho 
Rolls, in the course of his judgment, observes (at p 2S3) — 

‘All tie cases iritl one exception go to support tho prop©* tion that a 
rel g ous purposo is ft cliaiitablo purpoao In tho Attornty Gtntral r 
SUpney C*) Lord Ddon ft.snajM throughout h s Judgmect Hat a rtliffioaj 
purpoit teas a ehanCable p r^oie • I*o«of op non tlat the heqces m 
tho present ease for such rol g ous and ebantaUo iiutUuUoDs and porposea 
fta tl 0 truatoos tliould think 1 1 is a good eharilftUo g ft. 

Totontenl Caras is another case in which a Testatrix 
bequeathed a legacy to 'Iruslecs ‘upon trust to pay, divide or 
dispose thereof, unto or for the benefit or nlvancemcnt of sneh 
societies, subscriptions or purpose^, having regard to the Glory 
of God la the spiritual welfare of His creatorcs, as thej shall in 
their discretion see fit ” This gift \ias construed to be a gift 

0) (ISS ) 8S31.C1I. P> (ItSCJJ K«Ttr4. 

O (1801) 10 \ Ion, 52. W P't*) 3 Hare 2 7» 
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for religious purposes^ and as such valid and restricted to such 
purposes. The Vico-Chancellor refers in his judgioent to the 
case of Haler v. which I have discussed immediately 

above, and says 

'* If Ihia ia a bequest for wliffloiw purposes, I tbint I am bound to bold it 
a charity wUliln the decided cases. Tho cases referred to in Jialer r. 
iS^utton tUi and that cvsft it?eU,atefttitGcient autbocUics on tbU point.” 

Another very instructive case is that of tho ^Uaruejf-General 
V. ZuiomW. In that cose tho testatrix by her will gave direc- 
tions to her executors “ to pay unto Messrs. Drummonds, Bank- 
ers, a clear yearly sum of £100 for the sole use and benefit of 
any of tho ministers and members of the churches now forming 
upon the apostolical doctrines brought forward originally by the 
late Edward Irving, who may bo persecuted, aggrieved, or in ^ 
poverty for preaching or upholding those doctrines, or half tho 
sum may ho appropriated for the benefit of the church founded by 
tho lotc Edward Irving inNewman-Street.'* 

This bequest was held by tho Court to ho a valid charitable 
bequest of a perjxlual annuity. The Vice-Chancellor, at the 
close of counsel’s argument, observed that the bequest wos not 
the less a charitable bequest from the fact that It was given for 
the lenejit of a limited clan of perjcs#— that it was not tho 
number of the objects which made the distinction between a pub- 
lic and private charity— that it was not the less a charity because 
it was confiaed to those members of a particular class of per- 
sons who were subject to certain grievances and not to the class 
at large. 

In MicUeVs Trust W is a case of great uso in considering • 
the question now before the Court. Tlie testator, Abraham 
Michel a Jew, by his will bequeathed so much money as would 
produce £10 a year upon trust to pay the said sum of £10 every 
year to three persons to learn in their Beth Hammadrass or Col- 
lege two hours daily— and on every anniveisary of the Testator's 
death to say the prayer called in Hebrew which is a 

^ (1) (1830 1 Keen 22*. ( 2 ) (leiOj 8 Fare 32, 

Pl OSOq 28 Dcair, SfP 
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short Hebrew prayer in praise of God and espressn e of rc^ignn 
tion to His will Many of the disabilities relating to Jews residing 
in England nere removed by 9 A 10 Vic c 59, s 2, which provided 
that *'£roin and after the commencement of this Act Her Ma- 
jesty’s subjects, professing the Jewish religion in respect to Iheir 
schools— places for religions worship, education and charitable 
purposes, and the property hold theicwith shall bo subject to 
the same laws as Her Slajestj s Protestant subjects disienting 
from the Church of England arc subject to, and not further or 
other vise’ Although the testatoi died in 1821 the case does 
not seem to have come befoio tho Court till 1SG5 Tho Master 
of tho Rolls, Sir John Romilly, held that tho statute had a re- 
trospective effect and applied to this will Tho bequest was 
sought to be defeated by thcicsiduarj legatee on the ground, 
first, that * the gift was \ oid as a superstitious use, as an anniver- 
sary or obit, and was similai to praying for the testator’s soul ” , 
ond, secondly, on the ground tbat the gift was invalid as 'tend- 
ing to a perpetuity ’ In dehveiiDg judgment, tho Master of the 
Rolls made tho following very important observotions — 

* I have no doabt of the Tilid t} ofthiv be<in»st and it » tberefew tho 
duty of till Court to carry it into offect laco sotbin^ in Ibo bequest 
whu-h 18 aupcrstiiions , 1 / tt $e pari c/fAefotm* tif it eir relijton that 
prayere ehenid be «ij<l for <Lc benefit of II « aonJa of deceased persona, 
itvould bo diiTcultto say thvf as a r« igiooa certmoBy pracliaed by n 
dissentiDg ebus of religionists, il could bo deemed lupentilious m tbe 
legal sense >B which these erords were used prior to (be jtmingof tho 
statutes III question . I think thatihis isarnldgift for the bonefit 
of a Jewish cl irity’ 

I will next consider the scry peculiar ca'o of Womfoiiv. 

In this case the Testatrix Ann Es'^am bequeathed the 
residue of her estate both real and personal, lo trust *'for print- 
ing, publishing and propagating tho sncrctl writings of Joanna 
Southcolc ’ riie Heiress at-L«w of the TtsUtnx filed a bill for 
a Declaration tbat the trust was void mlaw. She charged that 
tho writings of Joanni Southcotc . .purport to declare, maintain 
or reveal that she was with child bj the Holj Ghovt and that a 
second Messiah was about to be bom of her bodv, anl that her 
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writings were of ft blosplicmotis and profane character, anl 
that the trust was for the propagation of doctrines suh\ersuc of 
or contrarj to the Chnstmn religion The Master of the Rolls, 
Sir John Romilly, before gning Judgment, himself studied the 
works of Joanna Soutbeote He came to the conclusion that 
she was a foolish ignorant woman, of an enthusiastic turn of 
ramd Ho said he had found much in her writings that in his 
opinion was \ery foolish, but there was nothing m them that i\a3 
likely to make persons who read them immoral or irrchgiou®, 
and he declined to declare the dc\ise of the testatrix as invalid 
by reason of the tendency of the writings of Johonna Southcole 
In the coarse of liis Judgment the Master of the Rolls has mndo 
some \ety weighty obscnations, which are of consideroblo 
importance in this case. Ho says (at p 19) — 

"I nm of opinion, that if a bwjaest of money he mndo for the pnrpoee of 
pnoting and Circulating worla of a rthgjoos tendency, or for tbe purpose of 
extending tbe knowledge of tbe Christian religion, that this is a cbarilaMe 
bequest the Court of Chancery makes no distinction betFeeo one sort of 
f hgiou and another 7 bey arc eriually befinests which are inclnded m the 
general term of charitable bequests ^Neither does the Court, in ibis re'pcct, 
make any duiiaction between one sect and another It may be, that the 
tenets of A particular sect incalcato doctrines idrerse to the very foundations of 
nil religion, and Unt they are subversive of sll morality la such a case if it 
bUouM arise, the Court will not assist the execution of tbe bequest, hut will 
decbire it to bo Toid . . • Sat if the tendency were not immoral, and 
plihoush this Cowrf might conndtr the opinions eought to le proiiagatfd 
foolish or even devoid of foundation, it would not, on tliat account, declare it 
>oid, or Uko it out of the cUes of legacies which are included m the general 
terms charitable lequosts*' 

Zortf Ifacnagfr^ecr fff Jn^tgrsGat ho is 

Hou-sc of Lords in the case of the Commtsstoners/or gjiectd purposes 
of Income Tax v. PemteW, says — 

‘ That according to the law of England a technical meaning Is attached 
to the w prd * charity and to the word ‘charitable ' In euch expressions as 
‘chaiitable uses' ‘charitable tmata or ‘charitable purposes, cannot, 1 thlnV, 
hs denied. The Court of Chance^ has always regarded with peculiar favour 
those trusts of a public oatnre which, according to tbe doctrine of the Court 
fienved from the piety of early tiioe^ are considered to be charitable Chant 
able Uses or Trusts form a diapnct head of equity Their distinctive position 
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IS made the more con^j icnoua by the citcnmsUaec U at owing to Iheir nature 
they arc not obuoiions to the rule agamut perpetuities, while a gift in perpetu 
ity notbeing a cLsrnj is Toid Iiilrelmil Ihongli neithci the Statute 

of Lltzabeth nor the eo culled Statute of Mcttisiiu cstcinled (o that country, 
the leg I and tcchsica] meaning of the twin chanty' xs yrecisely tho stme &s 
it IS in England. ’ 

His Lordship then goes on to cnuncialc the four principal 
heads under •which he divides chanties He sajs — 

' 'Chanty' in its legal senbc comprises fonr principal divisions {msts 
for the relief of porerty trusts foi tho adrancemeut of education , init(t for 
the advancement ofrehffion and trusts for other purposes beneficial to the 
coromnnity, not falling un ler any of the preceding heads ’ 

I have merely referred to the cases cited above and culled 
oiii passages from the various judgments and set them out with- 
out any comment of my own , hratly, because I am oppressed by 
a feeling that this judgment is already exceeding the length to 
which an ordinary judgment should goj and secondly, because 
it seems to me that tho impoitancc aod the applicability of these 
cases to the present one are so obvious that they rccjuirc no 
comment from me 

There is one other cave of paramount importance but, before 
I refer to it, I thinh it would be comcnicnt here shortly to 
notice tho cases on which (be plaintilTs counsel rehev m support 
of his contentions against the validity of the Trust in this case. 

The case on which Mr. Tarachand chiefly relics is that of 
JVeel Slivdleioorih^''^ In tins case Hie testatrix directed 
several sums of money to be paid to several Boman Catholic 
priests and chapels and desired that they might be paid as soon 
as possible after her death so that sho might have tho benefit of 
their pray ers and Itlasscs Tbci>e bequests formed one branch of 
the cavu The other branch rclnlcvl to a bequest of the residue 
of hei piopcrty to Trustees upon trust to puy* JClO each to tho 
ministers of certain specifi’d Roman Catholic chapels for the 
benefit of their prayers for the repose of her soul and that of her 
deceased husband, and the reraamder was directed to be appro- 
priated in such a way , ns the trustccsmight judge best, as would 
be calculated to promote the knowlcdgeottho Catholic Chn«lian 
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religion amongst the poor and ignorant inhabitants of two toi\ns 
m the Counts of York iricni oned bj the testatrix. These 
bequests ere attached on two grounds It was contended that 
the legacies to the priests and ehnpcli were \oid as being for 
superstitious uses, and it was argued that the gift of the residue 
was also \oid in law as being for the express purpose of pro* 
nioting the Homan Catholic religion, there has been a 
diflercuce of opinion between coun«cI as to the precise grounds on 
which this cas3 was decided, I cannot do better than gi\e tho 
grounds of the decision m the words of tho Master of the Rolls 
in the Judgment itself IIcsa}s(atp 697) — 

Thertf can bo no ^onbl (Itat tbo sums ^nen to tho prio*UaRij cfajvb 
TTo 0 not intended for the benefit of tl o priests pcrsonilly or for the 
support of tbe chapels for general pnrposcs but that they now given, m 
expressed in the letter, for tho belief t of tlieir praters for tho repo e of 
the testatrix a aonl and that of her deceased husband, and tho question iS| 
whether sneh legacies can bo snpperted 
* Tho legacies in question, therefore, are not within iLa terms of tho slatnto 
of Edward VI, but that otatnto hag boon considered ns cstabluhiDg tbe 
illegality of certain gift# and, amongst otbets, the giving legacies to priests 
to pray for tbo soul of tbe donor ba^ in many enscs coUecied in Jhle, been 
decided to be ml/tn if e ^ujierstitiout ITtts intended to be suppressed by that 
stvtnte I am llicrcfore of opinion that these legieies to pnests and chipols 
nro void 

These words can Icaxc no room for doubt that the legacies in 
question forming the first branch of the ease vrore held to be 
void as being gifts for superstitious uses "although not coming 
within the statute xelalmg to superstitious uses " See I'eaj) CheaU 
Neav On 3 Ohenq The question involved in the second 

branch of the case, relating to the gift of the residue, involved 
the consideration of tbe provision of Statutes 2 d.; 3 Will IV, c 
115 Tho Master of the Roll**, after discussing tho provisions 
of the statute and certain decided cases, said that they left no 
doubt in his mvnd of tho Validity m loav of the gift of the 
residue How the decision of this case, holding the gifts to 
priests and chapels void because they were construed to be gifts 
for superstitious uses, can help the plaintiff in this cose, I fail to 
understand. As shown above, the doctnuc of superstitious uses 
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has no applicability whatever to religious liusts m this country, 

and I must confess 1 see nothing in this ease to help the plamtiiT Javihedji 

in his contentions If anything, this ease is indirectly of use to 

tho contentions of the defendants, because, m the drst placo the f. , 

^ 1 SOOKIDAI. 

bequest of the residue for piomotiug the Roman Catholic religion 
is hold valid, and the words of the Master of the Rolls lead one 
to billeve that if the gifts involved in the flist bronch were 
« Jut»niled for the benefit of tlio priests pcrsonnllj or for tho 
support of the chapels for goneral purposes," the result might 
have been difiercnt. I can understand tho plaintiffs counsel’s 
icasoning if ho merely wishes to make use of the case as show- 
ing that a gift for prajers for the repose of the soul of tho 
donor or those connected with the donor is bad in law. It is 
nob necessary for the purposes of the ease to consider that 
question at all Nobody has argued before me thot gifts for the 
purpose of saying prayers for tho repose of the souls of tho dead 
arc good gifts in law Tho whole force of tho defendant’s fight 
IS directed towards prov mg that the present Trust is not a trust 
for the purpose of saying praters foi the repose of the souls of 
tho dead, and I think they have succeeded in proving that 
bc} ond a shadow of doubt. 

The nest case on which Mr. Tarochond relied wos that of 
Heath'S. Chajunanf'^K In this case there were trusts dcclored 
for certain Roman Catholic chapels, for saying Mosses ond 
requiems for the souls of donor ond lor other souN, and for tho 
souls of tho “ poor dead ” and for other pious purposes It w as 
hell that gifts for Mosses, etc, for the dead were superstitious 
and \ Old — that tho pious tisca could not — as religious uses— bo 
separated from tho others and were tliercforo al»o bad, and that 
tho woids pious uses could not be construed charitable uscs-~ 
consequently the property given lo these u-ses went to the 
Residuary Legatee of the donor, Wat \ Skultleicorth^^ \\m \x\ 
this case followed This case again does not help the plaintiir in 
tho least, for tl o same reasons ns apply lo 11 etl \ . kttleteorth 
Iho c^so of U'eit V Shnitt'Korih^ is often cited and is refcrriNl 
to in many subsequent cn.-cs, and before leaving the convi Irr- 
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ation of the caso and passing on, it would bo interesting to 
note tliat in Jn re lilnnHeli’t TrusitJ>^) twenty-faso years after 
its decision, Sir John Romill^, Master of the Rolls, expresses 
doubts 03 to tho soundness of that decision in the following 
^Yord3 1— 

‘ I esprossod mj d (DcuUy m lltocAso roferred to bs to whetler 
for ret gitma cercmonios pioDti^ by ft d) tenlisg ctasa of ret gwmats 
not bo permitted ifnotoipo»*d to pub lo mor-Jitj , but I tMnk tl o dec Jfd 
casca too strong and tl at ibe Houso of Lords alono can alter the settled 
law It 13 e’ear tlnit I lamtftct on Tresf v ShuttletcorthC^, which I 
overrule *' 

The next case iched on bj Mr Turachand is that of Colgan v 
TheAiimntttratcr^Qeneralo/Matirae ’> This was a case in which 
tho Court hud to consider the disposition made by an Armenian 
lady by her will, and the Appeal Court in Madras held that a 
bequest for perpetual Masses for the benefit of the soul of the 
testatrix and for souls in purgatorj was \oid as infringing the 
rule against perpetuities This caso was decided m 1892 Tho 
same remarks that I have made with reference to ire»t\* 
ShuUUicorth''^^ and Heath \. Ckajiman^*^ upply to this case. This 
caso IS also open to the further remark that after the decision m 
1906 of the caso of O' Hanlon \ by the Court of highest 

jurisdiction in Ireland — to which caso I will presently refer— it 
seems to mo now to he quite certain that the decision in this case 
that bequests in perpetuity for the celebration of Masses are ^ oid 
is nob good law, and no Court m India will or con follow tho 
case or regard it as a correct decision on this subject 

The last case on which the plaintiff's Counsel relics and which 
13 his sheet anchor, is the cose of Yeap Ckeah Keo v Oitg 
Cheng As the case is treated by Mr Justice Jnrdine 

in Limji Nowrojx Sanaji \ liapujt littthnj% J 
as an authority in "approaching the question of law/ I 
think it IS desirable to consider with caro what bearing this 
decision of their Lordships of the Privy Council has on a 

0) (18C1) 30 Bmv 300 atp 3C2 (U (XS 4) « Drew 41" 
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trust created by a Parsi m India The tcstntris whose will 
wiw under consideration was a Chinese lady who had taken up 
her residence m Penang m the Straits Settlement This tract 
of country was ceded by a Native Prince m or about 1807 to the 
East India Company It was then wholly uninhabited The 
Company built a fort and a town, and a number of Chinese, 
Malays and Indians settled there The place had no original or 
indigenous peoples of its own and consequently there were no 
customs or usages which could be said to hare been in vogue 
amongst the people of the land Amongst the points decided 
bj the Privy Council in the case, those that are supposed to 
affect the question in the present case are two, namely — 

(1) Tbit a dense of ti7o pUntations m which the graves of the family were 
placed, to be reserved aa a family burying-pUce and not to be moTlgaged or 
•old was void os a devue m perpetuity and (2) that n direction that a house 
for performing relig ons ceremonies to the testatrix and her bte husband bo 
erected was voidi as being a deviso m lerietuity which wna not for a 
charitable nse 

Mr Justice Jardme, referring to Yeap Cheah Keo v OnpChtnp 

J^M^fSaya — 

‘ Their Lordships’ observation appears apphcahlotorariis in Bombay * la 
this re yeet a p ous Chinese is In precisely tho kudo condition as a Homan 
Catholic who has dsviscd property for Mosses for the dead or as the 
Christian of any Church who may have devised property to maintain the tembs 
of deceased reUtircs 

A careful perusal of tho paragraph at pago S96 of tho report 
from which this sentence is picked out, shows conclusiv ely that 
what thcit Lordships said was that, according to English Law 
prevailing fn England, the gifts they were considering would be 
analogous to gifts for Masses or for the upkeep of torab^, and 
such gifts being gifts mcrelj for pious uses would bo void at 
lung gtflt for StipertUltoni Uie* Ihat this is without doubt so 
will bo scon by the ob^erv ations of their Lordships which 
imuiediatoly prccctlc tho sentence in question The} say »— 

* The parformance of these ceremonies is consiJeml by the Chineee to be a 
pious duty The dxliealion of this Sow Chong Hoase Lears a ekse 

analogy to gifts to prie^sts for for tbe dead Such a gift by a liOmu 
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Oatbolu widow of proportj for Pluses for tlio repose of her deceased huibaod* 
Boul and her own, was held m Wett t« Shutlletr&rth(^^ not to ho a chsntable nse 
and aUhoogti oct coming viiihtn tli« etatnlo relating to snpcistilions use, to 
bo TOid ’ 

Tbo concluding scnionco of tbeir Lordsbips m this parogropb 

IS— 

“All arc alike forbidden on gronnda of public pohiy to dedicate lands In 
perpetuity to aueh objeett. 

These and similar gifts, nUboiigh not falling strictly withm 
the letter of the Btatuto of Kdnaid ^Xbave nevertheless been 
held ^old Qs in ITe^l v. SitiCiletooriA^^ as being nithm the spirit 
and intendment of tbo statute, and being analogous to those 
mentioned m the statute, fell within the purview of the Doctrine 
of Superstitious Uses, which took ils origin from the statute 
and became applicable to certain trusts for pious uses on grounds 
of public policy. This doctrine has no appltcahltiy tahaleier lo 
trusts in India, and therefore, with great deference to the learned 
Judge, I icnturo to say that their Lordships* observation m l’eaj> 
Chea/t Neo v Oits Cheng Neo^ quoted by him, has no appiicabihty 
to Par»is m Bombay or to the trusts created by them. 

Tliat lb was possible that their Lordships’ decision might have 
been different if they liad cMdence before them proving the 
usage and customs prei ailing amongst the Cbme'>e community 
at Penang, appears from the observations in the judgment at 
page 8^5, where thoj say — 

“ Tlw iVritiQ K £ the two plantations u plainly a deTise m porpetnity 
^1 c mb ylicilttni u uhctlcr it can bo regarded as agift fora Charitable 
M'o 1 1 e weight ot nnlhontj M against a derua of this nature being so 
hell III ll e cne’ of on 27ityfidl wiU,ttnd the only point therefore, rcqninag 
cousUcratlan cm l*o wlclhcr then* is anything la Chineso nsagea with 
rcKar^l to Iho biinl of Iboir ilaad and in the arrangements for that purpose 
at rmang which would render such an appropriation of land beneficial 
or nvful to the pullie It to be ob^ned that the extent of the plantations 
nowhere ajpear^, anil it nay le they contain more land tlaa would be 
required for tl 0 pnrpo-o oia family bnrial ground In tie absence of any 
information rc*j»ccling nsayes of the Imd ndrerted to and of the extent of 
these p antatJon" Ibeir Ixjnlships feel unable to «ay lha tho decree on lh« 
jKvint IS wroi g 


(') (1^1 2 Mj ft K liSi, 


n L 11 Cr C 5S1. 



VOL SXXIII] BOMBAY SERIES 

Side bj side with Teap C\eah Neo v. Ong Cheng 
!Mr Justice Jardine refers to Fatmahtbt v. The Adiocate-Geaeral 
of . In his judgment in that case Mr Justice “West 

refers to Yeap Cheah Neo v. Oag Cheng Neo^^\ and it is 
most iDstructire to notice hjs fJjserratioos as to that case Tnd 
its applicability to trusts in India At page 50 of the report his 
Lordship observes — 

"As to the ultimate hiutfoi oonslmciing welU and aiding mama^cs and 
piljnmages the case of Neo v Neo shows that the rule against pcrre‘nitics 
extends to a Colony where the Englisli Law is enforced only to far at that laio 
If adapted to tie eireuimtmc a of tie commu itf j bocanse it is regarded ns 
having its found itio i m prmoiples of general application Bat it is aubjeet to 
exception in tho case of ‘ Ohintics liberally constracd ns objects uiofal and 
beneficial to the community But useful and boocficiat in wbat sense ? The 
Courts have to pronounce whether any particular object of a bounty falls within 
the definition . but they must in gcnoral apply tho standard of Cattomary Laie 
andcosintoa optnton amongsl tieeomnuntiy to which lie partita ulerttltd 
lelong 

Tho same principle emmciatcd by Ur* Justice West in this 
case found expression m tho much earlier case of Kojahs and 
jJ/ifwtfjuW, and this principle ought, I think always to be kept m 
mmd by the Courts m India dealing wuh trusts and settlements 
created by those communities in India, uho are not co\crcd by 
the exception created by statute in faaourof Mahomedans and 
Gentoos, and to whom Lnglish law is prorai«cuously applied 

Before finally leaving Limiuwalla's casc*‘> I ought to notice 
another passage in the judgment, where Mr. Justice Jardme 
says — 

‘llio other object, viz, the acquiring by a few private persons of beaeCts 
through Ills proteition of the Furobnrs soiuisto me to re<imble a gift to a 
private company and therefore not a gift to a obantable 

The learned Judge relies on the cases of CtKha \ 21anrtera^^\ 
ond tho AUorney-Oeneral \ IJaWiathert' Companytf^ as 
authorities for tho above passage In the first of these cases 
tho Court had to deal with gifts to two chapel^, a conaent and a 
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^ ^fioTobjscts of the trusts he had before 
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** ^ trial much has been said before me about 

^J^p flod S'fts for saying llosscs for the repose of 

gg m dead, and it appears to me to be verj useful 

lla °^dct bo‘'' *’*'® imvQ treated those gifts The 

j j.rtf to*^*^"* cal change that has come over the Courts when 
ilio questions relating to gifts for the celebration 
13 remarkable The law relating to religious 
of ^^^rcvailmg m Ireland ought really to be the law apphe- 
to religious trust* #n India In Ireland, os m India, there is 
® cstohlished Church, and all religious creeds are alike m the 
”vo of the law. It is, therefore, to the Irish cases that wo must 
look for help and they have a far greater applicability to 
religious trusts in India than some of the English cases relating 
l0 the same subject It is not necessary to refer to cases earlier 
than Atlorney-Gtneral v Delaney^^^ This and the two sub 
sequent cases I propose to refer to give fairly elaborate and 
exhaustive summaries of tho statute and case law relating to 
religious trusts in both England and m Ireland 


In the course of an elaborate judgment delivered by him in 
Mlorney^General v. Delaney^^^, Chief Baron Palles held that trusts 
for the celebration of Masses in private were invalid, as not 
being charitable, but expressed a very strong opinion that if the 
trust had been for the celebration of Masses m public, the trust 
would have been a good and valid charitable trust m the eye 
of the law. His colleagues on the Bench— Barons Fitzgerald, 
Dowse and Deasy— were not prepared to go to the length the 
Chief Baron had gone, and guarded themselves by declanng that 
they must not be taken as holding that the opinion expressed 
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by the Chief Baron was the judgment of the Court The Court 
m this case contented itself by saying that they left the question 
IS to whether a trust for Masses directed to be celebrated in 
public would or would not be a valid charitable trust, open, to 
be decided whenever it may anse. ISventy-two years afterwards 
it did arise m the cas« of the Aitornty^Qencral v wherein 

a Bench consisting of Lord A^bournc, the Lord Chancellor of 
Ireland, and Lords Justices FitzGibbon, Barry and 'Walker, held 
that a bequest to a Roman Catholic priest, to ho applied for 
Alosses to be celebrated publicly m a specified Roman Catholi*' 
Church in Ireland for the reposo of the testator’s soul, is a vali J 
charitable bequest ” 

Thus what the Chief Baron Pallcs had expressed as Ins opinion 
was pronounced to be a judicial finding nearly a qusrtrrof e 
century afterwards 


But by far the most tcroarkablo advance in the law was ina 
in the great case of O'JIanlon v. jCcyite*** B} a curious r/Au 
dence it happens that Chief Baron Pollcs was a inemUr lA i) 
Bench which decided this cosc—tho other Blcinbors txin/ //.. 
Chancellor Walker anl Lords Justices ritzGibboii anj /fobw. 
In the whole discussion before me, and amongst i)n 
authorities cited before rue, I consider that tF m mik u o 
far the most important and has the closcit I^'ariD/ i/t *[ 
question I am now considering The te»t«lrlr in tl / 
de\iscd and bequeathed all her property (o tru-tn^ ^ 

trusts, the ultimate trust being "to sell and ujyt^t y/r/j/-, 
and to pay the income thereof from liino lo Ijmc ^ 
Catholic Primate of all Ireland for the tune b< m », ^ ^ 
for the celebration of Masses for the repos** of It/ ^ 
late husband, iny children and injsclf** Tti Vx'* y ^ 
most elaborate and exhaustive argument, ov 
General v. Delaney^\ thirty one years t!^r ,, 
held - 
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What arc Masses is fully explained in Mtorneij-Gcneral 
Delanei/^\ und some extracts from the prayers recited during; the 
celebration of the Mosses arc gn en in that case. Though com* 
monly these prayers are supposed to be recited for the repose of 
the souls of the dead, a pera«al of them will show that, 'cry 
much like the prayar said by the Parsi priests during the Muklad 
ceremonies, they are prayers involving a sacrifice to God, invok- 
ing blessing on mankind, and including worship of the Creator 
They are prayers offered to God to propitiate His anger, to 
return thanks for His benefits and to bring down His blessings 
upon the whole world. The celebration of the Masses is, like 
the celebration of the Muktad ceremonies, an Act of Divme 
Worship, and the performance of Masses helps to maintain the 
priestly class, the monc}s paid lo them for Mosses forming a 
portion of their ordinary income and means of livelihood 

No apology is necessary for transcribing here certain passages 
from the judgments delivered in this case; first, because those 
passages have tho closest and the most important bearing on the 
piesoot case; aud second!}*, because they contain sentiments 
and thoughts tlie most ennobling that humanity could utter 
The Ivord Chancellor, in the course of his judgment, says (at 
p. 259) 

“There ars fiome legal propositions germane to tho case for irhich it rrould 
be mere pedantry to cite anthority — (a) That m speaking of avhat is 
'charitable’ iro use the word itt the artificial sense, ^rhich is dertred from the 
statute 43 Elis. c. 4, (i) that included amongst chantAble objects is one 
which, according to the ideas of the girer, is for the public benefit ; (e) that a 
gift for tho adrancement of * religion' u a charitable gift and that m 
applying this principle, the Court does not enter into an inquiry as to the truth 
or soundness of any religious doctrine, piorided it bo not contrary to niorals, 
or contain nothing contrary to law. All religions are equal in the eye of tho 
law. . . "Whether the subject of tfao gift be religious or for an 

educational purpose, the Court does not set up its oirn opinion. It is enough 
that it is not illegal, or eontnry to pnhlie policy, or opposed to the settled 
principles of morality " 
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Chief Baroa Pallcs, in the course of hi3 judgment, after • 

reviewing all the Engliah and Insh authorities, goes on to say J-i>umwi 
(atp. 270):_ 

“Thoaclaol worship of a Church are admitted, hj alltheistic religions, to SooaAiii. 
tend to discharge, to Bome extent, the debt dae to God bj the general bodjof 
the faithful, and to bring' down upon them temporal and spintnal benefits. Boi 
these acts must bo performed bj ministers of that Ghnrcb , and thus tbo gilts 
are In a two fold manner charitable — first, and pnncipallj, bj reason of the 
piety which 13 the essence of the gift to OoJ, the gift whieh u to be applied to 
Hu Bivino Worship , and secondly, bj the modo in which it is to ha so nppbed, 
ei;,ia the maintcnaneeand support of the mintstera by whom, tho acts of wor^ 
ship are to he performed 

That there w a most striking resemblance between the cere- 
monies performed and prayers recited during the Muktad da} s 
aud the performance of Masses will appear from tbo following 
pissage in the Chief Baron’s judgment (ot p 274) — 

The Semoe of Mass *'is an act of dmno wortlil{) of the Chnrch, an 
oSenng of praise, adoration and thanksginog, inrohing a petition for benefits 
(cmpcral and spiritual, for all tho faithful nlire, whether present or absent ** 

This 13 exactly what the witnesses hove soid with regard to 
the Muktad Ceremonies, with perhaps this addition, that the 
prayers recited by tlio Zoroastnan priests nro more altruistic, 
and the petition lor bcncGts is not confined to the faithful but is 
universal 

Tho Chief Baron goes on to soy (at p ”75) — 

“Tho cxutcncc of a dirino s mco is essential to all religioiu and equally 
essential is tho existence of a pnriKged class a priesthood ora class of minis- 
ters, by wl cm that divine service shall bo celebrated, on behalf of the Church- 
Thedirme seiriee ol tho particular rehgiOD most be defined by tbedectricee of its 
own religion itbout those doctrines it cannot exist as a divine service. 

Without A Knowledge of those doetnnev, the spiritual elTev-t of (htsemce 
cinnot bo nnderstood Conseqoentlv the effect of tho d vine service caniiot l-e 
known, otherwise than from the doctnoes of its religion, coupled with a 
lijpothetiesdadtnissionof theirtruth Bot ti« adrastevim cf aay rAei/fic 
r<U$K3S u thaniahlt, aii<i such adtanctnest nojr rexKff /tobi am inemreed 
nanJer 0/ tke etUbralumt of tU diune aeirice Tbertfere the ehantiLle 
nature of A dll iQo sernce must (when the religion is tot an estahluhed ote) 
deposlupon tho ehametcrof the act, not oljCkHrely, but awordiag to the 
doctnnet of tho tvllgion in qnwti 'll 
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In tho course of the argument before mo it has been strenuously 
contended that the performance of tho Muktad ceremonies results 
in no public benefit ; that it merely has a tendency to put money 
in tho pockets of the priest, and that the recitation of tho pray- 
ers and tho compliance with all the solemn rituals accompany- 
ing tho pcrformanco of tho ceremonies have no real efficacy and 
do not result in any benefit of a public nature. This identical 
question is dealt with by the Chief Baron, and the contention is 
refuted in the most effectual manner. He says (at p. 276) 

“Bat when it (the Law) knows those doctrines, although it knows that, 
according to them, aueban aot has tho epiritaal efheacy alleged, it cannot 
know it oljectivety and as a fact, nnless it also knows that the dootrines la 
question are true- Bat it nerer can know that they are ohjectwely true, 
unless it first daterimnea tliat the religion in question ia a tme religion. 
This it cannot do It not only haa no ine-ins of doing so, hut it is contrary 
to the principle that all religions aro now equal in the law. It follows 
that there must be one of two results either— (I) (he Law mutt cease to sdiait 
that any divine worship can hare spiritual efficacy to produce a public benefit; 
or, (S) it mast admit the sufBcieney of spiritual cIEeaey, hut ascertain it 
flccordiog to the doctrines of the religion whose act of worship it is* 

“The first alternative is an tmp9t$ihl9 one The law, by rendering all 
religions eqaal m its sight, did not intend to deny that which is the basU 
of, At least, all Ghristiaa religions, that acts of divine worship have a 
epuitnal efficacy. To do so would, Tirtnolly, be to refuse to recognise the 
essence of all religion. 

“The other result must, therefore, necessarily ensue. It must ascertain 
the spiritnal jefficacy according to the doctrines of the religion in question , 
and if, according to those doctrines, that divine semeo does result in 
public benefit, either temporal or spiritual, the act must, in law, be deemed 
charitable.” 

Now, in this case it is proved beyond doubt that according to 
the doctrines of the Zoroattrian religion the performance of the 
Muktad ceremonies is enjoined— that it is the duty of all Zoro- 
astrians to have these ceremonies performed. The Court has 
before it the knowledge what ceremonies are obligatory and what 
are optional — the Conrt has before it the prayers oidained to 
be recited during tho ceremonies— the Court has before it tho 
evidence of witnesses proving that these ceremonies have to ho 
performed by priests who are paid for doing so and such honora- 
ria as they receive form a portion of their income, and are their 
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ordinary means of livelihood. Tlie Court is then m a position to 
judge how far the witnesses are right, when they say the perform- 
ance of such religious ceremonies amounts to an Act of Di\ me 
worship which is behevcd by the community to bring down to 
the world both temporal and spiritual benefits— not only on thoso 
that perform the ceremony— but on the whole community^on 
their country and their Sovereign — on all mankind — on the 
Uni\crse If this is the belief of the community— and it is 
proved undoubtedly to be tho belief of the Zorcastrian commu- 
nity— a secular judge is bound to accept that belief— it is not 
for him to sit m judgment on that belief— he has no right to 
interfere with the conscience of a donor who makes a gift in fa\ our 
of what he bolievos to bo in advancement of his religion and 
for the welfare of his community or of mankind, and say to him, 
‘You shall not do it * This Court can only judge of the efBcacy 
of such gifts in procuring public benefits by tho belief of tho 
donor and of the community to which ho belongs— tho belief of 
those who profess tho religion— tho ordamod ceremonies of s\ Inch 
the donor desires performance 

Lord Justice FitzGibbou, speaking on the point, says (at 
p. 279) — 

‘ In dctermiQiag whether the perfoimanco ot any particulir nte promotes 
any portieaUr religion, and benefits the members of the Clisrch or denomi 
notion, or body, who profeis it, the seeulir Couit must act upon eridence of 
the belief of tho memhcl's of the co’nmun ly eonecneJ It ran hire no 
oti er guide upon that subject. 

‘The exclueirenes*, the is^aeoos* or the setfsafTceay of 
principles religiously held by jard ilai cic d nb ther they re t ca dogms or 
on eons lence canuot exclude thoso iho p of s>4 onx lawful c c»l from 
tho bonc6ta of cbaritable hifts 

It wo lid bo strange indeed if h qn Us for tl c proaiot tn of t tal 
•kbsUnonce or ci cn Tc^lari-i um fo tlomii tensute of a pla-o of rrorsl ip 
or of a wiinistot foi a -mail c ws^wgatiou of peen tar peopl th- 

disseraination of the works of J >i»nna boutl cou <r f r lie prere toi of 
emoUy to animals sliouH Le I IJ ns tics have l-o o, to be etar a’ 
obj cfs if a proTiiion by n F man C* I ol c fo- Foaiaa Ca h I *» f tL- 
wUbnitioii of tho Alass, more rspoiidly in Irelail wh ro “5up«-s to i 
Uses ■ are 1 ot mala yroAi! ifj wen to K exclu led from Ilia «* g' r> 

To this I would add that it would bi, v»rmg<.r still m a country 
like India, V hero superstition obo md when, each connuunitv is 
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by the Crown left free to profess what religion it pleases— from 
where the doctrine of superstitious uses is rigorously excludetl, 
where trusts of lands and mbne^s in perpetuity for idols and 
similar trusts are recognised and enforced by the Courts— that a 
Pirsi professing the Eoroastrian religion should be prceludcd 
from making a gift for the performance of religious rites and cere- 
monies which he is onjomcd by the religion he professes to per 
form, and the non-pcrformaoco of which, according to his religion, 
IS a great em IVhy should he be precluded from setling apart 
a portion of his property and devoting it to a purpose which he 
believes would result m benefits to himse’f, his family and his 
community— -in promoting the religion be professes and saving 
his descendants fromi committing a sm should circumstances 
place them in a position of inability to perform these ceremonies 
for wont of moans On this point m the same case Lord Justice 
FitzGibbon, a Protestant Judge, observes (at p 280) — 

' Speaking v. ith all rarateoce of a faith which I do not hold touching the 
reiy ‘Uyetorj of Godlmose I coaid not impute to ony ludir dual professing 
tl 0 Roman Catholic rel gioa that lie regarded a gift of money for Hisses 
as A moans of seeniing from euoh a Sacrifice a prirate and ozcluiive benefit 
for himself alone, as heiog much less than blasphemy and, as Z understand 
tho proved doctrine of the Cbnich it woild certainly be heresy Rut the 
hops or belief that in some shape or form I ere or hereafter, a s good 

works will follow bun — ^an logred ent of selfishness in that sense — eaters 
into almost every act of charity sod if the act is done in the belief that 
it will beoefit others for example in tho belief that he that gives to the 
poor lends to the Lord, it can ho none the less charitable hecanse the 
giver looks for his reward in heaven 

Lord Justice FitzQibbon ends his judgment by saying — 

‘ The fruition of faitb ‘the evidence of things not seen , is h dden from 
humanity It is not witbm the power of any earthly tribunal to enterta n 
the questioD whether these propositions arc tme Rut it is for us to decide 
that belief m their truth 15 part of tho faith of the members of the Chureh 
wh ch has laid them down 

Speaking of the belief of the Roman Catholics in the cfEcacy 
of tho performance of Masses being benefits to the community, 
Lord Justice Holmes soys (at p 28C) — 

“A tcraporal Court lu Irdand, having no authority to deede for itself 
whether it ^as true or not must take os its guide tho belief of the Church 
of which tho toetatru is a member 
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I would lik<* here to say that so far os I am concerned, I have 
scarcely e% er come across a case m a Court m another country 
bearing closei resemblance to facts and contentions of a caso 
before our Courts than the case of 0*B.anlon v. Logue'-^'> hears to 
the present case. It must bo remembered that it is decided by 
the tribunal baling the highest junsdiction m a country in which 
religious matters hear remarkable analogy to this country— 
Ireland like India liaiing no established Church, no State 
religion, and where the doctrine of superstitious uses has no 
application. It is decided as recently as lOOC, its pronouncements 
are clear and emphatic , there is no element of doubt or a note of 
uncertainty in the judgments pronounced, every case of import- 
ance on the subject, ancient or modern, is carefullj considered and 
the question before the Court finally and definitely settled Judg- 
meuts such as those pronounced In this caso must command tho 
respectful attention of other Courts deciding similar qucstioa^i. 
Tins case alone is sufEcicnt to set at rest all doubts and icinovo 
aU difficulties in the dccisioo of this case, and enables me to 
answer tho question before me— 

' Whether tho Truit declirei in respect of tho Ooremmcol I'romissory 
Xotes for 15 000 Rnpccs mentioned m the phiiit nrs t» 1 d 
in tho affirmative with considerable confidence I hold that 
Trusts and bequests of land> or money— for the purpose of 
del oting the incomes thereof in perpetuity for the purpose of 
performing ^luktad, Baj, Yejoshm and other hi eceremnmes are 
lalid ‘charitable ’ bequests, and ns such exempt from tho ap- 
plication of the Rule of Law forbidding perpetuities 

The only other question to be considered is as to costs Tli© 
plaintifl 13 a member of tho Bar and as such Ik has conducted 
his own case At the end of the case ho intimated to mo that 
he docs not propose to saddle the trust funds iiith his own fees 
This 13 generous of him I ought here to sai that throughout 
the iiliole case the attitudo of the plaintifl was most correct. lit 
did not come to the Court for the purpose of diiiding the TrU'^t 
estate Ills share in the fund:, would haie been so small that 
it would not haie been worth hu while troubling about it if his 
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motive had been mexely to share m the di\ision of the funds 
On the verj fir«fc day the matter came on before me, he 
expressed his perfect willingness to have the matter decided 
•against him, which, of coarse I had no power to do m 
the face of the decision in 11 Bombay and in the absence 
of any materials before me He came to Court for dircc 
tions the original Trustees had all died, the ceremonies had 
remained unperformed m the preiious year, and the income of 
the funds remained unutilized His single-handed but Mgorous 
fight has sa\cd_,the case from being stigmatised as a one sided 
show or a happy-family arrangement He is entitled to lus 
costs , w bother he ta1 es them or not it is for him to decide Hod 
the other partic®, excluding from this expression, of course, the 
Advocate General — followed tlie plaintiff’s example as I had 
hoped they u ould and offered to bear their own costs, the plamt 
iff's unselfish offei would ha\e been most useful Wlien I gave 
expression to my inclination to give pnonty to the Advocate- 
General for his costs a most acrimonioua discussion ensue! 
Mr. Bahadurji vigorously resented the suggestion, and argued— 
I now find correctly— that there is no precedent for such an 
order and that it nould be a most unusual order to male 
Mr Kang-t claimed priority for the costs of his clients and 
argued that his clients were Trustees, and as such were entitled 
to have their costs paid out of the funds taxed as between attor- 
ney and client He claimed a hen on the funds for hia costs 
Mr Kanga’s clients arc not Trustees They aic merely the exec 
tor and cxecutiix of the will of one of the original Trustee and are 
111 exactly the same position is the plaintiff who la Administrator 
of the estate of another original Trustee, and the tenth and 
ele\enth defendants, who are executors of the will of the third 
original Trustee. That his clients are m possession of the 
Trust property is merely an incident due to the fact that their 
Testator was the last of the Trustees to die This circi-rastauce 
docs not alter thou position or gi\e them any prefcrentnl rights 
o\ er others as to costs Mr. Raikcs the Acting Advocate-General 
w bora I directed to be added ns a part^ , has made a sucecssf il 
fight for the Trust and earned the gratitude of all those interest 
ed m upholding th® Trust, and I would be extremely sorry if 1 is 
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costs are not fully recovered from the Trust Punds I regret I ^^07* 

can find no precedent enaWing me to gi\e him priority us to Ins jiManECJi 

costs The only order under the circumstances, I can make, is ® 
that the costs of all parties appearing before me be paid out of « 

the Trust property— those of the Advocate General being taxed Sookabai 

between attorney and client Costs to be taxed as if this Origi- 
nating Summons bad been a long cause 
I cannot conclude this judgment without expressing my sense 
of obligation to the members of the legal profession engaged in 
this case, most especially to Mr Bahadurji, for the very valu- 
able assistance they have rendered to the Court throughout the 
case. 

Attorneys for the plaintiff — Wedta, Oandhy ^ Co 
Attorneys for defendant No 1 -^Mea»rt Patonjt, BvtUm ^ 

Kola 

Attorney for defendants Nos. 10 and 11 — 5/r F, S JJatltcsla 
Atlotnoya for defendant No 12 ^JUestrt J'ehanfftr, Gulaihlat 
ani JiiUivioTta 

n K. L. 


Nota — ItalicUcJ wordi or <catcuccs occarnog in qootattoni from treattsesor 
docnmenti anil embodied in this judgmeat. lod CAto that Mr JusUco Ilaiar dci rod 
to emphas so thoio particular words or acateneeaanddo not lodicsU tbit the; wero 
eoltaliclicdla tho orig uals from which the qnotat '>n« are tahro — Editoei. 


OIUMINAL llEVISION 


Sefora Chitf Jualtca Scott and JTr Justice JZtiUOn 
EMPEROR* BABITLAL RAfrUi AtAL.* 

l>enal Cixia f iet XLV (if ISGOJ aeea SI 1&6 — PuWic Simnl-^OlttnielioH 
to a public terrant — Clerl in the ceas colltetion department c/ a Didncl 
Munieip<ility-‘Domb<iy Uistriel i^uu etpal Act fUomhaj iet III cf 
I'^l) 

A clerk In the cc-^ collection department of a Dutnet MnaicipiIitT «,a 
Blilntcd under the Boinlw 7 District MnDicipnl Act (BoiabaT Ac* in ©f 

• Cnmlnil Appl Ttvls ca No- $C ot 1^03 

D ICM— 13 


THU INDIAN IiAW REPORTS [VOU XXXllU 


1001), IS n public ECtr*itit ir^thin the lueaDtng of section 21, cbuso 10 of tie 
Indinn Penal Code (Act \LV of 1860} , and any obstruction offered to him m 
execution of bis autics isan offence ponishablo under section 186 of the Code, 

Tills t\as an npplicafion for revision under section 435 of the 
Criminal Procedure Code (Act V of 18D8) against the conviction 
and sentence iccorded by the Honorary lirst Class Magistrate 
of Ahmcdabad 

The complainant was a cicik m the cess collection department 
of the Ahniedabad City Municipality. 

The Municipality served a bill for pnvj tax (Ks. 2-1-0) upon 
the accused, in respect of his house The amount not hating 
been paid, a notice of demand tvos served upon the accused The 
Municipality subsequently obUxincd a warrant of attachment, 
which they attempted to scive through their clerk, the complain- 
ant When the complainant went to the accused’s house U 
execute this wananl ho was obstructed by the accused, who W 0 ‘ 
thereupon tried for and conMctcd of an offence punishable undci 
section 186 of the Indian Penal Code (Act XLV of I860). Tlic 
accused was sentenced (o pay a fine of Rs 25 

The accused applied to the High Court 

Ii A Siah, for the accused —• 

The complainant IS not a public sen ant within the meaning 
of section 21 of the Indian Penal Code. The act of the accused 
therefore does not craounl to en offence under section 186 of the 
Code 

Thcie was m the old Municipal Act (Bombay Act II of 1884, 
section 40) a proMsion making all Municipal servants public 
ser\ ants within the meamug of section 21 of the Indian Penal 
Code The present Municipal Act (Bombay Act III of 1901, 
section 45) however makes only particular seivants public 
servants for certain limited puiposes 

The case of Heg \ hantartran Utlamram which is against 
my contention, was decided undei the ol 1 Municipal Act of 1859, 
where there was no proMsion corresponding to section 45 of tho 


(t) (1609) 6 Uom H C It Cr Ca Cl. 
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present Di'jtnct Municipal Act, Referred to LutperoT \, Gvlal 19^ 

Enperer \. E.tlteU'K liiptEOE 

J/. K Mehta, for the conipl'imint, was not called upon Bturuii. 


Scott, C. J. —The accused aul Ins wife were living together 
•u a hous" in Ahmedabad and were liable for Rs 2-1-0, in 
respect of pii\\ ta'^: for tho hou^,c they wtro living in under 
Section 82 of Act III of 1901 A hill foe the sum claimed for 
the tax was pres*‘nled to the accused although the bill itself was 
male out in the name of his wife The bill not having been 
paid noticj of demand in tho statutorj form prescribed in 
Schedule B was ser\ed upon the accused and on his failure to 
pay a warrant was ser\ ed upon him the complainant Lakshmi- 
shankat Maganlal who was a clerk in the cess-coHection depart- 
ment of tho Ahmedabad Municipality When the warrant of 
attebment was taken to tho accuse 1 for c’cccution according to 
law tho accused obstructed the complainant m the execution of 
the warrant For this h* has b en charged un ler section 18(J of 
the InJian Penal Code and there is no doubt that he is guilty if 
the complainant was a public servant executing his lutj within 
the meaning of that section of tho Indian Penal Code 
Public servants are defined by tho Pciial Code, section 21 
clause (10) of that section includes m tho term ^‘public servant * 
every officer whose dutj it is os such oflicer to rcceuo anj 
property for the secular purpose of any tUuko or district 

We are of opinion that the complainant being clerk in the 
cess collection department of the Municipahtj falls within iho 
Words of clause (10), which we have read, and we arc supported 
•U that conclusion bj the judgment pf this Court deln ered in the 
case of V liantamram XJitamram'^^ 

We, therefore, think that th« conMction was ri.lit and we 
dismiss the application 


(1001) 1 All L J 123 fi Bou L I 51. 

m (185'^) C Horn H U I Cr C* t»l 
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[Thete pnbtitst oiai tn»j b* tebtaioed from the Office of the Super utondent of Ootenamont Prmtiv* 
Ind e f<o 8 Heet Street Calcutta 3 


Tbe Prtoes of the General Acta leteal Codes hterehant Shlpploe Clceai Index to 
Enactments and the Dleeata of Indian Zlavr Cases IDOl to 1907 (separatelT and per eel of 
five Toloxnes} have been oonildarablr reduced 

^e Bntiah Eoachne&U as force in iNative States wen. Istned bj tbe Foreign Departtsont. 


L — The Indian Statute Book, • 

Rsnaan Knii ov 

Siptr royal 8 co loth MUrti i 

C — Local Codes 


^ p, a mv«,j 10 .J * r»*\e Rcgnlat oM and liOcal Acli la force 

* *30^0 set of 5 Volumes 

n 1007 Its 4 (Sa) 

^ _ B*. R (fa.) 

Ditto '^Ol III , Rs 6 (fU.) 

Tho Coofg Code Third Edition 1908 B# s <l*.J 

E B and Assam Codo Vol 1 EGitionlOo? r* C fioai 

Ditto Vol II Rs r <Pa.> 


The TJnUodProvxnoCs Code Volumol rounbZdition 1000 cenutmcoftien npal 
Hegu at » 9 0 d tbo Locil ^cU of tbe Coremor Oe era nt Couuc I >3 force in the Vna(e<l Pr vl r^ 


of Apra an i Oudh w tb a Cbronolog rsl Table „ 


K* 8 (^a } 
iUlIntt of tie 
u I R d lU I 
1 l> fl Irti Pf 
aJox III 10 


The Bombay Code, Vol IV 


J» ih Jyess« 

C B Oroy Barr iter at J.*» fttidl 0 O 7 » 


j . - ^""“ral of India 

1 

1907 Sr. (a-) 

V V up to iBt 

11a. (U) 

t \ 0th April 

2a (la.) 

Aot XX of 1853 (Legal Practitioners) oe modiflod up to Ist aoptembor 
1907 *•- 'I' Um 

4i.Sp fla.) 

' p to lat Lot. 

Si. Op (U-) 

uguat 1008 Si.(l4 
odillod up to 

6a. (la.) 
08 Re. 1 (l«j 

tat Septombot* 

1903 ^ i'** 

Aotl ofl872(ETidonco) asr^difleduptoUtMnylOOS , ~ Re 1 (2a.) 

Aot in of 1072 (Special llarriagoa), as modiflod up to lat IfOTombor 
1006 tvCp-da.) 

Act IX of 1872 (ContraoO as modiflod up to Ist February 1908 Rr Wa, «*.j 
AotXloflBlO CProaldonoy Bonks), ns modiacd up to lat March 1907. lla.(ta.) 
Aot I«fI676 (Opiom), as modiflod up to lat October 1907 m .. 6a.6p (la.) 



ii. Cp fl*-} 

el w 

di 

I8t , 
24. 6} (U) 
8&.(24-) 
Re. 1 r»-5 


Act VI of 1876 (Treasure Trove), an modlflofl bv Act XII of 16D1| as ^ , 

2a. Sp. Cli.) 

Ac . 1008 - „ , ^ j}*^ 

AC t June 1008 ^ 18 8 «*•) 

Ac u* uuiij, UH mouuied up to Jrt OctooM 

1007 . . 1. f 

Act IV ' 

Act IV 
Act V 

Aug..u« ..vL^o . . 

Act XII of 1606 (Excise)) as modified up to lat iXarch 1007 
Aot II of 1809 (Stamps), as modified up to let Mardh 1007 
Aot^^II of 1890 (Glandorfl and Farcy), aa modified up to p*) 

III.— Acts and Regnlationa of the Governor General of India 
in Conncil ds originally parsed* 

Acts (uuropealed) of the Governor General of India in OounoU from 1900 
up to date .. j 

nogulatiofas made under the Statute 83 VIot , Cap 3, from 190B up to date. 

[The ebore xaej be obbitncd icpantclj The pnee u noted on cacIi.} 

rV.— Translations of Acts and Regnlations of the Governor General of 
India in ConnOil 

. ..IpUpJa.6p (i») 
InUe^jICp (1») 

• ; . laUrdo 

. . . . IaPTdTi.XA.(l‘ 

, ..IftUrdv 

• • • ’ roh . 

... ‘ In Urdn. S^ Op (J* «Pj 

Ditto ?.*/?!! 

Jt- " - ' IsUrdn Zi (laJ 

la Urdu le* CP (1» ) 

*• * . ified up to iM , 

laurdtt.le ^ 

(Cantonments), as modified up to 6pj 

IS modified up to let March 1907 1“.?^ ^ 

Aot XHI of 1890 (Glanders and Paroy), as modified up to let 
Pnt.runryl908 . 

Aot I of 1000 [Indian Tariff (Amendment)] 

Ditto 

Aotlll of 1906 (Coinage) 

Ditto 

Aot V of 1906 (Stamp Amendment) 

Ditto 

Aot III of 1007 (Provmolal Insolvenoy) •• 


Aot XV of 1850 (Hindu Widow's Ho marriage) 
Ditto 

Aotlllofise?"^—^’ 

ActXVIofie?. . • « 

Act IX Of 1874 ( . • 

Act XI of 1570 
,1008 ... 
ft .ft 


Aot XIII of 1889 
1007 • 

Act XII of 1898 (Excise), 


InUrdn 8p (la) 
Inliagrl 3p (le) 
In Ordn 9p (la ) 
Id Negri. 0p (la.) 
Id Urdu 8p aa.) 
In Nagri 8p (la ) 
lafitdn la.6p (la.) 

'nutV " InNagilla 6p (la) 

."Ht? .q In Urdu. 3{v (la I 


InNapri 8p (la) 
latjrdn 8p (la.) 
In Hindi 8p (la ) 
InUrda 8p (It) 


Act IV of 1007 [Eepealing and Amending (Botes and Cesaas)] 

Ditto 

Aot V of 1007 (Looal Authorities Doan) 

Ditto 

Act VI of 1907 (Prevention of Seditions Meetings) .. 

AotIotloo8(Lp!!U Pr.“Ht°onep»I . -. Il fc) 

Act II of 1008 (Tariff) ... J® | 

Aot VI Of 1008 (Explosives Substauoes) •• ••• ' 

Aot Vil of 1906 (Prevention of Exoltemeuttomurdonn Oa) 

In Hindi 8p (la.) 

V.— MiscellaneonB Puhllcations 

Table showing offeot of LeEtslatlon In the Governor Gonorsl’s Council 

.. during 1000 . 8a ep (la) 

Ditto ditto during 1907 ••• **• 6j^ 



Addenda and Corrigenda List No. I of 1006 to the List of General Bnlos and 

Orders (uj 

DUto dlilo No. II of 1000. li ‘'p rt») 

Ditto ditto No. I of 1007 Sp (la.) 

Ditto ditto No. II of 1007 in (In.) 

Ditto ditto No I of 1008 la Cp (U) 


A Digest of Indian Latr Cases, fontnbia? tte IIicli Conrt Rfjwrti iwd Pnry Coannl R-port* 
o! Appol* froo lodLi, l'*'>].0'5. with an Inicxof mars.rompii&l narler t’lfl otJcis of Uio OoTennj)''nt 
ef India, by p, Q, TVlgloy, of th« Inne- TMopto, ISimfiOfat Law. Eil {lon IW Iti 30 
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Atntutoa rolatln 

General Acts o ‘ s • 
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Titlo-pago and Contents of the Acts passed by tho QoTornor Qeaofil of India 
IttCounelLintheyoarlOO? ... ... ... m. ... ... ... U Cp (laj 
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ACKUOUNT— i7«r<e— ^'o tfen/if ^inetion at ia a^eoutiti tn dteree^Court 
rannnt dirtet aefouu'* to ht laltm l*/of< lh» Commttttoner tehen parties bars 
arrived nf on agreement after the tleeree-^Appeil agamtl tuck an order-^ 
Prartiee'} A d«ron of the ILgli Court on th»Oriijin»l SiJo contampUtod »o 
eccuunt homg taken hetweon thn ptrtics hut tt was silent os the qnestion at to 
how th^t account was to ho tsj «n, whether by tin Commimonor or by looo 
person eeloclcJ by both the psrties Tha Court of first mstsDce decided that 
whore a direction as to account ought to hare bacn ineurporated in a decree wbeu 
passed it was competent to the Court at any atage of p*oceedtngs to direot 
mec*siT 7 infinines or accanoU to bo mads or taken. 

JTelJ, on appeal, that ar aom** acewnt was taken under the decree by n person 
appointed jointly by the partus a luv agreement had cooo into existence 
superseding the decree, and the (' urt was not coinpetont to make the order 
appealed against. 

Sin J^UA^QIB Co\\i'»Jt r. The Hoib Mtits, Liuiirn ... (lOOS) 83 Bonj 315 

ACTS 

1840-1, sec 7 

Set Pbacticb 
1870— XVII. SFo 7 

Set DeKKHU. AOdtCOLTCBISM’ Rttlf 
1882— XIV, arc 27G 

Set HiKDp Law ... ... 

1808— V, SECS 233, 234, 08*5, 23o. 217 aud 230 
See CBiaiNAt. PEOCEitoiiL Codb 

ACTS (BOMBAY) — 

1827— II..SZC. 00. 

See Pleader •• 

1887— VII, SEC. 6. 

See Toda Gibas Ax-iowance Act . , 


... ••• 25*5 

Act „ . ••• 240 

— 204 

... ... ... 221 

... . . 263 


parties 

Sir JEHAKOIB OowAEJi e The HotE Mills, Limited . (1903) Sd Bom 2l6 

APPEALS IN PROBATE PROGEEDINGS— ^’4ea^^e7•’^/e^^— ruxalwn— Seafe of 
east* — 4ct *ee 7— Prmtica 

See Peactice .. ... . . ... S56 
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ATTACHJIEIsT — DibU^Son’t Uabthly to pagfaiitrt debts — Attashmcnt of ton's 
sh‘ire xnfamxly property — Father »po«er to deal ysith the attached tliaxc'—Ctvil 
Procedure Code (Act FJFo/ 1883), eee 2?6— 2Z»j rf i Zom 

See Hindu Liw 284 

“ ’ —Toda Gxras Allotoanee — Attachment and sale of xn exeeutxonofa 

decree^ Mone^ Itlelj to beeovxedue tnierpretationof—Uoxofarean the allote 
anee be attached and iald~2oda ffxras Alloxcanee Aet (Bom Act Yll of 18s7) 
tee 5 

See Topa Qibab A£LowA^CB Act •.» . ... 258 

defendant iKmiMonetZ fat Atmeultanii*' Felxef 

Aet(XVIIof 1878) see 7 

See Dbekhan AaKicopTUlllSTa PitlET Act . «m ... 2i'i 

T'T^'-iT’r Tr /\t> -.O-.- »>• »>», t •haCXOUr-^Sut 

, i rkadera are a 

■ • • • the Courta la 

• • ‘ice giTM Ihem 

• • ity to me that 

inOaence for tho purpose of bring Pg the administratioo ot justice into contempt 

A pleader, who presides at a public meeting and therein procures the nassiag 
of a resolution oontemptuously depouocmg or protesting against the conduct of 
a High Court Judge in passing eentenco at a tnal at the Cruninal Sessions, si 
guilty of uisbehariour (under section SC of Ifegnlation II of 1637} 

QoTEtlKMBIT PtBAOEn V. jAflAKKiTn . . 253 


CASES — 


Canw, ex parte [1SD7] A C 713, followed 

i'es Cbiuinil Pbocbouiip Cods . 231 

Dm, ula V A«or«ey General of Zululan f (16^9) Cl L. T m foUowei 

See CstuiNAL I’bocsdUBB Code • , • 221 

Eey y. Graj [1900] 2 Q IJ. 30, followed ' 

See CoMEHFS or Couft • • • 2^3 


OHAHUES JOINDLU of— C iwi»<iIP«VfJ raCoftfCfcf I 0/ ICCS} seri S13, 
234,235, 23u, 2J7 and i-iO—Frtry Co ncif.feare to appeal to, la cnMiaat case— 
Practice and Procedure 

See Criminal raocinctiE Code «. ••• 221 


process of the Court is a contempt of Oourt, 


Judges and Conrt are alike open to cntmssi, and if reasonolle tepesni ct 
e*po8tula(lonu«ff«icdsgauiil any judicul act as contrary to Itr c* lie p“l^ 
good, it is not a contempt of Court 
EtS T Oraj [IMO] ! Q B. S8, toBo™!. 

JureNiBASlKHA Cni'miiis Kfi«» - _ 
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COSTS— fo/* in Trd yteTtoctt PJlrtf ^er't ftt$ -‘Taxaiton—Ad I 
•te 7— i-'rartw^ 

^^e rBACTiCE . . ... 

CRIMINAL ri.OOtDDin: CODK (AOT ^ OF It-os), Brc« 233, 231. 23', 528 

OTT j*,. n^n^x'i . . . i,_ ^ I ». ... tg appeal to, 

• ■ ■ jargod irjth W 

. • . • • (Act XLV of 

■ • ■ • • BQd also vita 

■ I ■ . . with regard to 

another article which ho |iullithed in the aatuo ncwipcpcr Forall thceeofleDces 
he wiB tried at oco Inal, and was comictid and eenienced for each cf them 
iTcfd, that there was no irrognUritf in the trial on the ground of raujoju^*^ 
of chargcB. 

Sections 231, 233, 23Cand2S9of thoCriiiiinairroe£duroOo3e,lB9S,inentioBed 


could nerer ho laroked to prerent a inucamage of justice arising from a failure 
to insVe pood nil the derails of a chaise jom^ with tno other charges under 
aectioo S3t 


The Legislature could hardly hire intended ‘Ihst a joint trial of three 
ofRncea under eectioa 234 of theCninmal Procedure Code, should prereo* 
the proaecutioa from estahlubing at the same trial the uunor or altematire 
degrees of crimiuahty lotolred in the acts complained of. 

Sections 2JS (3) and 236 of the Cnmioal IVocednrs Code, 1823, may he 
resorted to in framing additional charges where the tri^ is of three offences of 
tho same kind committed within the year 
r» * . r.-»A Ca. 1 A- 4- . A 14 .va Conned, the 

i i . • • nkiug that grate 

• ■ • departure from 


Jr parfe Carete [1897] A. C 719, and Oin, hTu t Mtorney General of Falu- 
fanJ(1689)Cl L T 740, followed 

Jn rs Ban GiKoiDUAB Tilak ... ... (1908) 33 Bom- 23' 

CBITICISM— JCaayuflye need »n cnficww «AicA tinkex at the root of all respect for 
the Court — Cantempt of Courr. \ 

See CoHTBMM or Court . .-v 21 ' 

DEBTS— .Son’s hahlity to pay fathet’e dchU— Attachment o/ sen’s share tn family 
property — JaMer syioioer to rfeof ssifft the attached shart~^^*ndu Late—Civit 
Procedfirs Cods (.dct X2Fo/ 1882), sec 270., 

See Hinhu Law . ... * 


DhCHEE—iVo sjpect^e direction as to aeeount* «n the decree^— Court eanvot direct 
aeeounfs to be taken h^ore the Commtseianer lolten parites have arrived at an 
oyrewnent after the deeree—Appeal against each an order— Practice 
.Ses Practice ... 


BEKKHAN AGRICULTDEISrS' RELIEF ACT (SVII OF 1879), sec 7— 
JJtftndaut summoned for examination— I^ajinicnf of fcatto] It is not necessiry 
to pay dotta to any agriculturist defendaat summoned to be examined under 
section 7 of the Dekkhan Agriculturists* Relief Act (SVII of 1870) 

4 
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The haUa is tot payatlo by the plaintiff and the suit is not liable to bo dis- 
miased on failure to pay it, 

GiNGAsniVEiR p BanHOE ilAbnami ... ... (1008) 33 Bom. 210 


Lutl), I 


. erteulion of a 
cun tht aUete 
<1 Ael 17/ ^ 


See Tqda OinAB AllowakcB Act.*. m. . ^ 258 

HIGH COURT’S DISCIPLINARY JURISDICTION~P/eo*r~ A/wSeSanour— 

Suspension of Bantt&^Bomian Seffutalion II cf 1827, see 6C, 

See PiEADtn ... ... ... .„ 253 

HINDU LATiV— /la&ifily to pay/atKert ^f/aelnsti of eon's 

sftan in/amttyproperH— Palmer • peuMT to tfAzf teithtie ottaehed s^re-^Oitl 
Proesdare Oorfe'^'* • ■ ' , 

of ft Ilmdu son ■ • , I 

decree ftgftinat h • • •• 1 

order of the Cot ■ • ■ 

deprived of the • ■ • • ■ 

debts 

SOBBftTA t Nsosm ... ... .. (1008) 33 Bora. 204 

JOINDER OF OIIAROES— Cnmujal Procedure Code (^A't V ^ I 8 OS). i«e. S33> 
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A pleader, who presides at a public meeting and therein procures lha raaaieg 
of a resolution contemptnonsly denouncing or protesting agimst the randoet of 
a High Oourt Jud^o in pasaiog senlenco at a trial at the Crtininal Seaaiocs, is 
guilty of mlabehanour (under leetiou 56 of Regulation II of 1S27)> 
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present Distnct Municipal Acfc Referred to v Qulah^^ 1903, 

and Emperor v EsehuU^^, KumoB 

M N Mehta, for the complainant, was not colled upon p.wm iT- 


Scorr, 0. J —The accused and his wife were living together 
m a bouse m Abmedabad and were liable for Bs 2 1>0, m 
respect of privy tax for the house they wero living in under 
section 82 of Act III of 1901 A bill for the sum claimed for 
the tax was presented to the accused although the bill itself was 
made oat in the name of bis wife The bill not having been 
paid notice of demand m the statutory form prescribed in 
Schedule B was served upon the accused and on his failure to 
pay a warrant was ser\ cd upon him by the complainant Lakshmi- 
shankar ^laganlal who was a clerk in the cess collection depart* 
ment of the Abmedabad Municipality When the warrant of 
attachment was taken to the accused for execution according to 
law the accused obstructed tho complainant in the execution of 
the warrant For this he has been charged uo ler section 188 of 
the Indian Penal Code and there is no doubt that he is guilty if 
the complainant was a public servant executing bis doty witbm 
the meaning of that section of the ludian Penal Code 
Public servants are defined by the Penal Code, section 21 
clause (10) of that section includes m the term " public servant’^ 
every officer whoso dut^ it is ns such officer to receive any 
property for the secular purpose of any tdluka or district 

Wo are of opinion that tho complainant being clerk m the 
cess collection department of tho Municipahtj falls within the 
words of clausa (10), which we have read, and wo are supported 
in thot conclusion by tho judgment of this Court delivered in the 
ca'iO of Reg \ Eaniamram Utlamram 

We, therefore, think that the conviction was right and we 
dismiss the application 


R. li. 
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ORIGINAL CIVIL, 

2[r Jusftee Ckandatiarlar and Mr Jutitce Uafehe^or 

Sib JEHANGIIi COWASJI JEHANOIR, ArPEttiRt a’td Phivtipp, 
c The hope MILLS. LIMITFO, am) ornBEs*, Bespovdbms asd 
DEFEVDANTa 

Praciiee—Deeret — ITq §pee*J‘o dtrtciton as to aeeounli tii ike decree-^Ooitrt 
cannot direct aeeonnti to bo ialen hej^rc ike Commtsiioner vkenpariie* 
hate arneed at an agreement after the dteree — Appeal affaimtiueh «« 
order 

A decreo of tlie High Court on tho Onjinal Sid® contcmplaied ab scconnt 
bomg taken between the paetiea but it was ailent on the question ns to how that 
ftcoQunt ivaa to bo taken whether I y tho Commissioner or by soma person 
selected by both the part*®*. The Court of /j«t rnftnneo decided that whefe 
n diroction as to acconnt ought to haro been incorporated lu n decree wbsn 
paisnd it was competent to the Court nt nn} stngo of proecedinga to direet 
nocess&ry inquiries or aoeonnU to l>o made or taken 
Jleld, on appeal that as some aeconnt iras taken under Uio decreo by a person 
appointed jointly by tie parties a now ngreoment had come into eiistenco 
fluperscding the dceioe. and the Court w'ls not competent to make the order 
Appealed against 

An appeal lies against an order of a Jndgo sitting on the Original Side if 
that order decides a question of eomo light between the parties 

Appeal from an order of Da\nr, J 

The plaintiff, Sir Jehangir Cownsji Jehangir, as mortgagee m 
possession of the property of the first defendant company, The 
Hope Mills, Limited, instituted this suit in August 1903 to 
rcco\ er the moneys due to him under his mortgage and prayed 
that in default of payment the right to redeem maj be foreclosed 
or the mortgaged premises might ho sold Ihe mortgage ^r^ls 
dated the 6th April 1900 After the date of the mortgage the 
plaintiff on the 30th of May 1901 had entered into an agreement 
with the first defendant corapanj under the terms of which he 
^\ orked the Mills of the fximpany 

On the 26th of Januaiy tlie plaintiff obtained n decree which 
was defective in some respect On the 9th August lOOi, an ^ 
application for final decree for foreclosure or sale was refused 


*^uIt No 49Uof 1903: Appeal No 3 of 1903. 
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on the ground tliat the exact amount due to the plaintiff n? 
first mortgagee was not determined. 

On the 19 th of October 1907 one Jiranlal Choonilal Chinoy, 
claiming 1 3 be the senior partner m the firm of Rangildas Bhoo- 
kandas and Co agents of the first defendant company, obtained 
on behalf of the company, a rule aw calling upon the plaintiff 
toshowcau'se “why he should not pass hia accounts as first 
mortgagee 111 possession of the moveable and immoveable property 
of the said first defendant company before the Comnnssioner for 
taking accounts ’ 

The rule was argued before Davar, J , on the Slst November 
1907, who made the rule absolute by ordering the plaintiff to 
pass hia accounts before the Commissioner 
Against this order the plaintiff appealed 
Seoti, Adiocato Genoral, and Bohertton lot the appellant In 
the course of this argument they referred to the following 
cases ^Jjudhta P^nhad v Uatdeo Bandrom > 

Ttlnek Stti^h v Partoletn Prothad'^^, Tara Pmad Bey 
v BAoiodeb Jltiunntssa B$b<e v Roop hat Tara 

Pada Ohose v Kamxm 
Selalvad (u ith Ratkes) for the respondent 


J908. 
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CiIA^DAV vnKAB, J — Wo aro of opinion that the order appeal- 
ed from ought to bo set aside 

A preliminary point has been raised by the learned counsel 
for the respondent that no appeal lies from that order upon tho 
ground that it was made under cither section £06 of tho CimI 
Procedure Code or Rule S05 of this Court's Rules 
In order to bring tin, oriler under scctioa 206 of tho Code it la 
necessary that tho application was inado to bring the decree into 
conformity with tho terms of the judgment or to correct or 
rectify a clerical or arithmetical error found in tho decree Now, 
it w not pretended by tho counsel for tho respondent that the 
decree or order was defective on the ground of a clerical or 
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orithmctical error ; nor has it been argued that there was any 
inaccuracy to bring the decree witiiin the terms oi Buie 305. 
What has happened is that while the decree contemplated an 
account being taken between the parties, it was silent on the 
question as to how that account was to bo taken, whether by the 
Commissioner or by some person selected by both the parties. 
It is argued that the omission was due to pure inadrcrtance, hut 
we do not think we can presume anything of the kind, because, 
as the learned Advocate General has said, the decree iit« was 
settled by the solicitors of the parties and they could not have 
failed to note what the terms they settled would mean. 

Under these circumstances wo must presume that tho omission 
was intentional, Tho decree left it open to tho patties to have 
tho account taken and settled privately by some person of their 
nomination. 

We do not think that tho application made before tbe learned 
Judge in the Court below can bo treated as one for tho mete 
amendment of the decree under either section 206 of the Code 
or Rule 305. 

It must bo remembered that the defence set up by the appel- 
lant in the Court below was that after the decree, new rights had 
:ome into existence; that the decree having contemplated an 
account being taken, it hod been taken by a person appointed 
jointly by the parties with the result that a certain sum was 
Eound due by the respondent company to tho appellant. This is 
not disputed. In this state offsets tho rights of the parties would 
fall within the law enunciated in the case of ZTeKellar v. JFallace^^). 
There the 'Kig'ht Hon. T. Tembertou lie'ig'h in delivering't'he 
Judgment says:— “The law in cases of this kind I apprehend 
to be perfectly clear. Parties having accounts between them, 
may meet and agree to settle those accounts by the ascertain- 
ment of tbe exact balance ; and, if they mean to ascertain the 
exact balance, it may bo necessary for that purpose, and pro- 
bably is necessary in most cases, that vouchers should be pro- 
duced, and that all the information which is possessed on one 
side and the other, should be furnished in the settlement of those 
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accounts , and, if it afterwards turn oat that there arc errors in 
the account, it is a sufficient ground for opening the account and 
for setting it right in a Court of Cqmtj. If, on the other hand, 
persons meet and agree, not to ascertain the exact baJance, but _ f. 

. , — , xjtK jiorR 

agree to take a gross sum as the balance, a sum which one is 
willing to pay, and the other is content to receive as the result 
of those accounts , it is obvious that the production of vouchers 
IS entirely out of the question, and errors m the account 
are so also, for the vciy object of the parties is to avoid tbo 
necessity for producing those vouchers, upon the assumption 
that there are or may bo errors in the account so settled, 
therefore, it is cither an account stated and settled, m tho 
formal sense of that expression, or, it is tho cose of a settle* 
roent by compromise In either case it may be vitiated by 
fraud, in either case it is good {pr nothing, if, either from the 
collusion of tho parties, upon the circumstances under which the 
settlement takes place it is proved m a Court of Equity, that 
the transaction was not so fairly and so fully understood bo> 
tween tho parties, either from the confusion m which it was 
involved, or, from misrepresentations made on the one side 
or the other, as it ought to have been, and that injustice has 
been done to either side 

Therefore, if there is no fraud, it is a settled account and gives 
rise to new rights between the parties to the decree Under these 
circumstances, what the learned Judge was deciding was tho 
question of a right , by his order ho has varied the decree which 
ho had no jurisdiction to do in a proceeding such ns this initiated 
by a rule «ij» '^^’e must, therefore hold that an appeal lies. 

Another cogent gtound is that the order now under appeal 
requires the plaintiff to file a suit That ccrtainlj affects the 
plaintifTs rights Tho plaintiff is entitled to say that he is 
not bound to 61e a suit If the respondent questions tho 
agreement between the appellant and tho company there is no 
reason vvhj tho respondent should not, if he chooses, file a suit 
to have that agreement cancelled why should the appellant 
bo compelled to file a suit ? Wo think that again leads ns to hold 
that an appeal lies 
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Having held that an appeal lies, wo no^^ come to the ments, 
and the obser\*itJons, winch I lia\c made, dispose of that point 
also TVe think tliero was no question of nnj ainendinent, and 
if neu rights hose como into operation between the patties, the 
Couit was not called upon to modify the decree or to direct the 
plaintiff to file a suit and htt\o the rights between the parties 
adjudicated upon Tlic plaintiff sa^s there has been an account 
taken under the decree between him and the defendants and 
that as a result of the account a new agreement has come into 
existence betw ecn the parties That is not disputed. His defence 
13 m fact that the decree is superseded by the agreement. If it 
IS so, it would be open to the defendants to Jm\c that agree* 
meat cancelled 

Under these circumstances, we must reverse the order 
appealed against with costs 

Wq do not express any opinion upon the question whether 
the agreement set up by the plaintiff falls within section 257A 
of the Code of Civil Procedure Tliat is not a question which 
was before the learned Judge or which can arise in this pro* 
ceeding. The question now merely is whether the decree should 
be amended or not, and therefore, no question under section 257A 
can arise, nor can any question as to the invalidity of it upon 
any other ground be gone into 

We set aside the order and discharge the rule with costs 
The appellant is entitled to add the costs to his mortgage 
debt 

Attorneys for the oppelJont — 'iJewrj Mulla ^ Mulla, 
Attorneys for the respondents — Bhaiihanhar, Kanga 
^ ^trdliatlal , Messrs Maltt, Bifolal, Modi ^ Runchhoddas , 
and Messrs Daphtaiy, Farreta ^ Divan 
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In be BAL GANQADirAR TILAK. 

CrtjniRoI Proeelure Code (Act V <if 1399) •eeliom 233, 234, 235, S3B, 237 
and 239—0\arget, joinder of charges — Priog Council leave to appeal to, in 
cTimmal case — Practice and Procedure 

The accused was charged with an offence panisliablc under lection 12 J A of 
the Indian Penal Code (Vet \LV of 1860) m reape t of an atticla wh ch 
he published in hia newipapor and also with offcncM punishable nnder 
jectiuos 121A and 1S3A of the Code with regard to another urtlele which he 
published in the same newspaper lor all theso oflencca he was tried at one 
trial and was convicted and Eeiitcnocd for each of them 
Held, that there was no jrrcgulantj- m the trial on the ground of inisjomder 
of charges 

Sections 284 2d5« 836 and 230 of the Criminal Procedoro Code, isOS 
lueutloned sa eiecptions in section 233 of tlio Code, are not mutnallj exclnsirr. 
If it had been intended that section 23o (?) or aection 236 could sot le niado 
use of in CO operation with section 231, this intent on could have been easOj 
expreisodi If tho cicoptions arc mutiiall; aTclusive, the provisions of 
section S36 or 237 ooulJ never be invoiced to preent a iniscarrisgs of juslleo 
arising from ft failure to mnks good all tho detaiU of a charge joined with two 
other charges under section 23 1 

The legistaturo could Kardlj’ havo intended tbit a joint tiial of three 
offences under EeCtion 234 of the Cnmlnal Prooedore Code, 183S ahoull 
prevent the prosecution from establuhing at the sams trial tha minor or 
alternative degrees of criuiisahtj inrolved in the acts complained of 

Sections 233 (?) and S3G of the Criminal rrocoluro Co>le 189'^, ni»y be 
lesortoil to 1 1 franiin„ addit onsl charges where tho trial Is of thm offeim 
of tho a.ime kind committed within tho year. 

Before granting a certificate for leave to appeal to the Pri'j Conoeil th«* 
Court must be satisfied that (hero is rea<onabIe rroond for Ihinkirg that grave 
end snlstsiitiol lojadfce maj* Iiare Ken done by rvasm of some deputnre 
from the principles of natural justice^ 

Ej; parte CorewOl and Attorney Ocmtral if Zultda^gp)^ 

fi Uowod 

Tilt ftccu‘:cd « OS tlio editor, printer nud publiOier of a wccLIi 
llc^^sJ1ftpcr callcil tlie “ Kesan valiich was publ«lieJ at Poona 
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1903 Tho newspaper, m its issao dated the 12th May 1908, contained 
an article entitled ”The Country's Misfortune", and there 
appeared another article under the heading of ‘‘These remedies 
It, *s arc not lasting " in its issue dated tho 9th June 1908 

Tho accused was charged before the Chief Presidency Magis- 
trate of Bombay, by complaints filed separately in respect of each 
article "Cach complaint alleged that tho accused committed 
offences punishable under sections 124A and 153A of the Indian 
Penal Code, 18C0, m reapcct of each of the two articles Two 
irquiries were made, and the Magistrate committed the case 
to the High Court under tt?o committing orders, each of which 
was based on charges underseetiona 124A and 158A m reference 
to each of the two articles 

When the trial in the High Court began, the AdTOcate- 
General applied for one trial on all the charges 
^ranton (officiating Advocate-General) for the Crown —Sec 
tion 234 of the Criminal Procedure Code, 1898, applies to this 
case The offences charged ere exactly the same they are 
committed within three weeks of each other, and, therefore, 
they should be tried together at one trial As a matter of fact, 
there are separate charges with respect to each oE the offences 
The prosecution desires one trial for all the charges TVe are 
within the wording of section 235 of the Code see Emptror v 

The incriminating articles, as well as the articles which are 
put m to show the intention of the accused, begin from the 12th 
May 1908 The newspaper m question has published a series 
of articles which form the subject matter of the charges, namely 
the articles of the 12th May and the 9th June, and a series of 
intervening articles upon which we rely as showing that they 
were all written as x^rt and parcel of one transaction intended 
for the purpose of producing disaffection and disloyalty 
against the Government established by law m British India 
The accused m person — I contend that section 227 of the 
Criminal Procedure Code, 1898, is the section that applies to this 
case The Magistrate has framed the charges under sections 233 
ai (1003) ^ AIL 196 
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231- and 2&5 SecUon 234 applies to the charge Tirhen the 
charge is first framed by the Magistrate and there is no provision 
in the Criminal Procedure Code by which the different charges 
can be amalgamated as it is proposed at piesent Stcondlj, 
though the articles are in the course of the same transaction, 
jet they form different subjects altogether, and it would be 
more con\enient for me to ha\eeaehof them tried separately 
The two articles refer to different subjects, and if the trial is 
jointly earned on it \\ ill introduce a sort of confusion in my 
mind Sections S31 and 235 are permissive, but section 233 is 
niperatnc There are separate articles dealing with separate 
aspects of the question They do not form part of one trans. 
action 

Sranson in reply —This is not a question of the amendment 
of charges at all E\ca if it be so treated, the Court has great 
powers under section 220 As a matter of fact the ti\ o charges 
remain unaltered and I propose to trj them botli together 

I am entitled to put the charges before the Court, and in 
reftrence to the possible diff cull) of there being four charges 
I sal mit that section 235 would dissipate that difficulty 
altogether The charges under sections 124A and 153A will bo 
treated as being alternative charges or charges framed m order 
to meet pobsihlj of one or the other set of foots, in which case 
either offence might oi might not bo prosed In that case there 
uould bo four charges In order to a\oid the possibihlj of 
there being anj difficulty or doubt, I i ropo c to proceed under 
section 333 and saj tliat for the present at all events I will not 
proceed under section 353A on tlio first article and tlat will 
lesult in a stnj of proceedings and discharge of the accused hut 
not aw acquittal 

D\\ vn, J —In this case two separate mformations were laid 
before the Magistrate, and the Alogislrale held two separate 
enquiries and made two scpiralc comnutmcDls The qu stioa 
noil before me is whether the c tuo cases can be taken together 
and tried at one Inal It would bo exlrcmclj desirable from 
mj point of view and also I think, in the interest of the acce^ 
himself that tlieic should be onetnalif pO£.illo and the whole 
a ISSC-” 
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question should bo before one Jury ho tries him 1 he ncc ised, 
under section 233 of the Grimmnl Procedure Code, is entitled to be 
tried separately unless tlio pro\isions of sections 23 1, 235, 236 
and 230 como into operation I ha\e gfa\o doubts about section 
235 nppljing to this application It seems to mo that there 
\\ould bo aomo difficulty m holding that soparato newspaper 
articles \7ritten wceV after week ^\ould come under the ‘same 
transaction " , but I have no difficulty whatever m ordering the 
same trial under section 23 pro\idcd that the charges do not 
exceed three In this instanco the charges arc four, but the 
Ad'ocatc-Gcncral offers to make use of section 333 to stay 
proceedings with reference to ono of the four charges lain 
quite willing to allow him to make ii«o of that scctiou and to 
allow him to withdraw any one of the four charges he chooses 
to withdraw But I do not wish tho Advocate General to he 
taken by surprise I think it would bo fair to tho accused if 
tho Crown is not prepared to go on with any particular charge 
or for convenience wishes, or feels inclined, not to proceed with 
ono oE tho charges that I should under tho powers given to me 
under tho same section order that the discharge of the accused 
should amount to an acquittal It is not right that the accused 
should have that charge hanging over him mdeCnitcI} I will 
order three charges in the two cases to bo tried at one tiial 
provided that there are three charg^,3 only an 1 tho fouith ono is 
abandoned and not kept hanging on tho accused’s head That 
would be for the Advocate Geneial to decide 

The piosecution accordingly selected three charges, vx ’ , those 
under section 124A and ’section lo3A with respect to tho article 
dated the 12th May 1908 and the one under section 124A as to 
tho article published on the 9th June 190S 

The trial proceeded with a Jury, on the three charges The 
Jury returned their verdict of guilty on all tho three charges 
The sentence passed was three years’ transportation on the first 
charge under section 124Aof the Indian Penal Code three years 
transportation on the second charge under section 124A, the 
two sentences to run consecntively and a fine of Rs 1,000 on 
the charge undei section 153A 
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After the «;entence was passed the Advocate-General intimated 
to the Court that he would not proceed on the charge under 
section 153A, nhich was held o\cr, nnd the learned Judge there 
upon discharged the accused on that charge directing that the 
discharge should amount to an ncquitlal 

Theaccu'<eh thereupon^ applied for Iea\e to appeal to the 
Priiy Council Among the gronnda on which the leave was 
sought, were the following — 

(ftj That tl e leiracd J u3go acted in frying* your p t tioncr ot obo 

sod tLc f'lmo (nil for at 1 ut tbroo offcnco uof of Its rimo kind nnd not 
comaiitt-d m lbs same tram jctioo coni wry fo the eipresn piofu on* of a ctioa 
S33 of tbo Cruninal Procedure Code nod in oppos iion to your pet tioner a 
ohjcetioD, Iterety TiiialiDj tt'* whole trial and rendering; it illegal null and 
Toid oh tnitio 

S3 (») That the leatned Judge acted jll gaily m paeauig two «entcnce» oae 
under •'■ctioo 131 1, Ind a i Penal Code and the other nndrr eection liDA, 
Indian Pena' Cole if it bo } eld hy the Court that tie traneietion laote and 
th s-iffic, ti t your pit tioner tubaita (but {be tnosactioo is not the same as 
rnled bj the learned Judge 

S3 (0 That tlo learned Judge acted illegally in passing two sentences one 
und r s <t on 13iA an 1 the other ander section 16JA open one art elo and the 
oue and <he same act 

The Oouit m granting a Rulo passed the following order — 

As wc stated jesterday wc issue o Rule calling upon the 
Crown to show cause nhy the Court should not grant n ccrtiScato 
that this is a fit case for an appeal to the Privy Council on points 

32 (^) and 32 (s) and (/) in the petition of th© accused 

We have taken time to consider whether wo should issue a 
Halo upon any other poiot and wc have come to the conclusion 
lint tliere w no substance in any of the other points that hare 
been taken 

0 think it tight, howoN er, to lucntioa with regard to point 

33 (r) as to the addition of a fresh charge at tie close of the 
case With reference to the previous conviction that it appears to 
us upon the ex jjarie argument which wo hai e beard thai e 
proccdore wasadoptci which is not contemplated by the Criminal 
Procedure Code It was evidently adopted m order to bring to 
the mind of the Judge m passmg aenlcnce the foct that the 
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prisoner had been preuouslj' conMClcd Bnt that fiet Ara-) 
obviously alre'idj present to liis raind, for he hal cited copiously 
from the summing up of Mr. Justice Straclicy m the previous 
Tilak Trial in 18}7, and ho had before him and present to Ins 
mind the affidavits that hal been made on the bail applievtion 
which mentioned the previous conv iction and the undertaking 
which had bccni given by the prisoner upon his release. We, 
therefore, think there is no substance whatever in the objection 
that has been taken, and it wouhl not bo light to needlessly 
occupy the time of the Court by granting a Rule upon the point 
thus inviting further argument 

Wo make the Rule returnable on Wednesday ne^t 
Sapltsla, m support of the role — 

Section 233, Criminal Procedure Code, lays down the funda 
mental rule, any contravention of wluch constitutes an illegality 
incurable by section 5S7 upon the Privy Council decision in 
Suhrahmanta Ayyar v Etny Eapcroi^''^. This case was followtd 

in several cases m Bombay see Ktnp^LmpeTor v Krtsh , 
Emperor v Nathalal'^^, Emperor v LalUihhai^^\ Evp*ror v 
Wasianji Eaynl^"^ , and Emperor v JetholaW The number of 
offences may be large or small That makes no difference. If 
the lula i« infringed the trial is illegal In Emperor v Waismji 
EayaV-^'* only two offencfs undei sections 380 and 414-, Indian Pcml 
Code, were charged In Nauah Kkajah SolemoUah Bahadur ' 
Lhan Chandra Eas^^ the Couit even held the trial was illegal 
for omitting to give the notice prescri bed m section 145, clause (3), 
of the Criminal Procedure Code 
Section 234 does not apply, because the offences arc not of tbo 
same kind as they do not come within the same section, an I the 
amount of punishment is not the same 

Section 235 does not apply, for this section with all its cHustS 
IS confined to offences committed in the same transaction only 
SQU Shcr Shah v. Empress^, Gepalunt Earaiatyi^^^ If it were 


(1) (1901) Sj Mad 01 
12) (1902) 4 Bora L R 63, 
(3) aCO’) 4 Bom L R 433 
(*) (1002) 4 Bom 1. R 440 
(■>) (1004) G Bom ti 1. 7i> 


(Q (lOOo) 29 Bom 449, 7 Bom. 
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ff) (1905) 9 C W ^ 909 

(9) (1887) P R ^o.43o^l867(C^) 

(»; (1883) W eir 89'’. 
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It 13, therefore, clear thit the excepted cases m section 233, 
taken singlj do not «anction the trial m the mo Ic in which it was 
conducted, bat it IS coaten led that if the exceptions are taken 
cumulatively the trial 15 legal This depends upon the construc- 
tion of section 233 Tlie question remains whether they can bo 
taken cumulative!} I submit they cannot bo so taken 
The pohej of section 23S is plainly designed for the protection 
of the accused It is a humane lulo for the purpose of preventing 
confusion embarrassment, oc prejudice to the accused by the very 
multipl city of charges The truo construction would therefore 
be the one that would "suppress the mischief and advance the 
remedy’ See Maxwell on the Interpretation of Statutes (3rd 
edition), Ch X, pp 30? <l stq and p 385 
Tlie natural meaning of the words in section 233 appears to bo 
that the exceptions in section 233 should bo taken and 

not cumulatively No doubt tho exceptions ore joined by the 
word* and" But tho words are “except in the cases mentioned 
in sections 231 23 j, 23G and 239 ” This phraseology makes all 
the difference IVe have to look to the cases mentioned in tho 
sections and sec whether the present Inal is covered by any of 
those eases and not by a new ease formed by a combination of 
two or more of those cases It i3 however, clear that section 
231 cannot bo taken cumulati\ ely with section 239 see BudAat 
ShetH\ TarapShiW'^ And most therefore be read as * or 
as far as section 239 is conccincd That h^iog so ** and “ must 
be read as "or" with respect to all the sections It cannot bo 
read "and' and 'oc“mtho same section Moreoier, if the 
exceptions i\crc not mutually cxdosue, why not combine all the 
sections 231 235, 236 and 239? This ivould render tho rule 


not confined to th*' simc transa-lion, the o trials can never bo 
illcgil and thePriN} Council ruling m Snlra^mama s case would 
be iirong In this ca c the two articles do not form part of the 
same transaction 

Secticii23C IS alsoconfined to the same transaction Moreover, 
it does not applj to the present cose because this is no case of 
doubt. 


(1) (ISOs) 10 C N sa 
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1903 m section 23S fcrfcctlj nugator} It^^ou!(l then be difficult to 
conceno of unj cn-so of im«.jom(lor If tint intended the 
legislature 'uoubl lm\e used j lamer language instead of oH this 
Jv ne circumlocution and would not make these elaborate provisions 
for possible contingencies Besides the limittd interpretation 
would p^c^cnt the lau being circumvented bj the odlition of 
fictitious ehrrgcs Tor example, it is admitted that the offcnc'' 
tmdet section 124'A in one transaction cannot be joined with th'* 
ofFcnec im Icr section 1 3A in another transaction and tried 
together Yet the nldition of a fictitious charge under section 
12 JA m the «econJ trausactian would enable the Crown to do 
so if the aid of section 235 or section 235 can be invoked see 
AltUil Majtd \ J nyxjrorO) 

rurtherinoro, section 2Jt cannot be joined vvith section 235 as 
they are nuituallj destructive Section 23 i looks exclusively to 
number, time, and samecc<«i of the ofiencee without regard to the 
number of transictions Section 235 is the converse of section 
234 It looks exclusively to the sameness of the transactions 
and IS indifTerent as to the number time and sameness of the 
offence® riio essential ingredients of "oction 284 are immaterial 
m section 23a and ttee tend A combination of the two must 
end in the destruction of the essentials of each 

It IS contended that the word '&cction* in section 234 may bo 
read os ' sections , and if that be done then tho offences undei 
sections 124A. and 153A in one transaction can be joined with 
offence under sections 12tA and 153A in respect of another 
transaction because then they aro offences of the same kind ns 
they fall respectively under the same sections Bat if this be so, 
it would make no difference whether there arc two or twenty 
offences m each transaction This would render tho protection 
designed by section 238 practically vv orthless There is really no 
reason to read section ' as * sections ^ The word ^transaction’* 
in section 235 cannot bo read in the plural seo BudJiat Shakh v 
Tarop Bhtxhh’^'^ What section 23D is to * transaction”, section 
234 la to ** section * The General Clauses Act does not apply 
because to read section' m the plural is repugnant to the 
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context. If the present sections be compared with the sections 

on the same subject in Act X of 1872, it will be perceiv ed that ~ 7 ;,^. 

the Legislature disapproies of such extension m meaning 

Section 453 of the old Code (Act X of 1872) is now section 234 2v ss' 

In the olil section 453 tliera was an explanation It referred to 

the old section 155, which corresponded, witli the present 

23C The old explanation incorporated what is now section 236, 

in the lery definition of ^offences of the same kind ^ Thereby 

it extended tho meaning of the expression ‘offences of the 

same kind’ see Mantt 1/iya \ Tie £>a/fressi^> But that 

explanation lias no place in the present Code Its exclusion 

from the new Code cxclujcs section 23C (old section 455) 

The Jegi'slaturc has thereby ludicited that now section 234 
13 not to include c ignato offences or doubtful sections 
falling nithin section 236 J forlton it mu»t exclude other 
more distinct offences 

In this connection the addition of clause (2) to section 222 
makes it clear that the word offence as used in section 231 was 
not intended to include c\ cry act so connected with tliat offence 
as to foim part of the same transaction, see v. 

Kinj‘E iperoT^"^ and EuhraUmaata Ay^ar v Kiu^-lmpenr'^, 

The nholc question whether section can bo read os sections and 
wliotliei th« exceptions can be token cumulatively has been very 
carefully considered in Bha^wa't Dial \ . Ktny EiiperoT^’''> , Katt 
VwoanathaTi Dmpefor^*^ , I^pa Zun ^Jauntj v ; 

and BuiViax SUilh v Tarap SUtkhS’^^. All these cases hold that 
the sections are mutually esclusiac, and section cauuot b® read 03 
sections see fA&ci Bipxn Chaniia Pal \. Etitperoi^^ , and Qteee'i 
Iltcare’-^*^ , Queen Smpma x STulua*^^ The only exception 13 
Pmperor Tiii/ioiandas'‘^^^ decided tbe other day by n Division 
Bench of this Court But that decision is distinguishable 

fro n tho present case In that case there were not distinct 

chai"es on sections 121A and 153A but one charge for both. 

(I) (1'82)0CU 371 (1005)100 W ^ 32, 

(*) (I^Oj) P It No 2of 1933(Cr») D (IvOrja^Ca’ IQl, 

(3) (1901) 23 MaI Cl at p 73 llSji) C W T. SI (Cn, Pn’.) 

(« (19)7) 30 Mi’ .2S (^2) 14 4.11 CO’ 

0 (1902) 2 r.offcr Durnia lluln (1<1> aiir* p. 77 10 Bam, I« R. SOI. 
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They were regarded by the Appellate Court as altei-nate charges. 
The Appellate Court confiemed the conMction on one offence 
only, VIZ., section 124A. The sentences were not separate on 
sections 124A and 153A There was only one sentence and 
that within the maxitnnm imposcablo under section 153A. 

The grounds on which His Majesty will review criminal pro 

ceedmgs are specified in Queen-JJrtpress v Jial Ganffadhar 
and 7fl re H In this case theie is an important question 

o^lav^. Unless corrected the misjoinder will create a precedent 
that would Ui\ orfc the law into new channels and prove prejudi- 
cial to accused in otliM coses, and open the door to grave 
mischief and miscarriage of justice The mode of trial adopted 
disregarded the forms of legal process It is desirable to obtain 
the decision of the highest tribunal in tho Empire upon this 
point Secondly, if the trial is illegal, there can he no conne* 
tion and sentence. The detention of the petitioner in jail is a 
violation of the principles of natural justice and constitutes sub- 
stantial and grave injustice There is now no moans of remedy- 
ing the injustice csccpt by an appeal to the Privj Council 
This Couit has not to see whethei substantial or grave injustice 
IS done, but leave that to the Privy Council. This Court has to 
make the lequisite declaration if xiprmd facie case is made out 
Thirdly, this case goes to the very loot of jurisdiction Tho 
Court has no jurisdiction to try a man on such a misjoinder of 
offences and charges. This is, therefore, a case where the Court 
should declare that it is a fit case for appeal to His Majesty m 
Council. 

Rolertson, Advocate-General, instructed by the Govcinraent 
Solicitor, to shew cause — ^No attempt is made to bring this ca'»o 
within the rule laid down by tho Judicial Committee of the 
Privy Council m Ex parte CarewW. Every iriegulanty in proce- 
dure, as laid down in the Criminal Procedure Code, does not 
permit a party to go to the Privy Council . but the patty seeking 
for leave must show that departure from the required procedure 
has caused "ubstantial and grave injustice to be done It is not 

0) (1897);’2 Boir. 112 at p 160. {•) (ISSrj 12 App. Cas 159 

R) flSSrj A C. 719 


YOUSXXIII] BOMBAY SERIES. 

sufficient to show that thcro waa aa irregularity, and fo argue 
from that that because there was an irregularity there was also 
an illegality Some little injustice ine\itably results from every 
irregularity, but section 537, Criminal Procedure Code, 13 
designed to cover such cases In criminal cases leav e 13 not given 
to appeal to the Privy Council upon the ground of a violation of 
a teebmeal rule of procedure ace Dinisutu v Attorney General of 
Zululani^^ No prejudice was caused to the accused in his trial 
by the jomder of charges, not was there any violation of an 
express provision of the law As to when special leave to 
appeal is granted s“e SafFord and Whceler*s Privy Council 
Practice, pp 755, 766, 7o7 , Attorney General of New South 
TTolet V. Sertrand’’^^ 

‘ Offence * is defined in section 4 ( 0 ), Criminal Procedure Code, 
as any act or orai'sion made punishable bj any law for the time 
being in force The offence is the act or omission and it is with 
the act or omission that a man is charged Here the act« are 
the publications on two different dates There are, theiefore, 
only two offences though the acts constituting such offences are 
punishable under different sections of the Code The word * act * 
may be compared with the word * game *. Game is a general 
or a particular term The game of golf, or cricket, Ac , or one, 
two or more games of golf, Ac In the same way the word 
offence may be used in a general or a particular sense The act 
constituting the offence may bo punishable under several sec- 
tions defining particular offences Tlio word 'offence* is used 
in a general sense in some sections of the Code and in a limited 
gens“ in others In section 233 it is used strictly according to 
the definition meaning Tho section docs not oay that for everj 
act punishable under several sections tho accused should be 
tried sejiara^ely". What section 2St looks to is the ' af t,* * c , the 
general offence and not the particular one This case is governed 
by the ruling in A’m/jeror v Trthhotandat^^, 

The two articles formed part of the same transaction If both 
articles could be charged under section 124A and tried at one 
trial under section 23-1, Crimiml Proc'^duro Code, the mere addi* 

(I) (ieS9}61L T 740 <*) (18C7)L R 1 P. C. «t p. 530. 

(3) a Ut-77 10 Rom L B. 801 
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tion of a charge under Bection 158 A m rospecfc of the second article 
has not caused g^a^ e and substantial injustice No suggestion is 
made that the accused was embarrassed in his defence The accused 
hirasclf said in hia statement that the two articles formed part 
of one controversy. 

Section 285, cl (I), Criminal Procedure Code, applies to this 
case, because a senes of articles were published by the accused 
forming part of tho same transaction, nameJj, that of defaroiug 
the Government Section 235 cl (2) also applies ''Offence 'in 
this clause is used m a distiibutue sense. One act may gne 
rise to se\eral offences 

Section 233, Criminal Procedure Code, mentions as exceptions 
^'sections 23t, 23o 280 and 239" The word ‘and' indicates 
that the L''gislatuie did not mean these sections to be mutually 
exclusive* 

Section 236 also applies^ if the charge under section 1 &SA is con* 
sidcred to he au altcmativo charge , and there is nothing in the 
mode in which tho choiges arc framed in this case which mi i* 
tates against this view In a trial under s 286 it is not necessary 
that conviction should only be as legords one offence the accused 
may be convicted on each of the offences charged 

As regards sentences, if the trial is legal, then the sentences 
are legal Unless the trial is set aside the Privy Council will 
not inteifere with the sentences 

Bajj'isia in reply —“Act” and “offenco" are not sjnonymous 
terms Acts are not charged but offences are charged, an 1 acts 
are only mentioned to give notice of the way in which the offence 
13 con mitted One act may give rise to many distinct offences 
If a man fires a gun in a crowd where Police officers are doing 
duty he may hurt one cause giievous hurt to another murder a 
third, set fire to a house, and iiyure or kill Police officers One 
single act of firing the gun would thus result lu many oflences 
Offences are committed not by acts alone, but acts and their 
consequences, though juridically all these are acts Similirlj, 
if a man publishes an article vvhereby he defames A, B and 0, 
he commits three distinct offences of defamation So one 
publication may gi\o ns© to two offences under section^l24A and 



VOL XXXIII] 


I305IBAY SERIES 


section 353A of the Indian Penal Code, but they are nevertheless 
distinct offences and those offences are cimrged and not the act Bit 
of publication. The act of publication is really one of the 
senes of acts avhich constitute one transaction The senes of iv ss 
acts consist in nnting each word of the article, delivering? the 
written article to compositors, etc , and finally the publication 
in the newspaper 

The two articles do not form part of the same transaction 
The accused said so m so many terms The version of the official 
short-hand a\rilcr is not correct Tho correct version is that 
gnen bj the short-hand writer engaged by the accused and that, 

I understand, tallies with that of the short-hand writer engaged by 
the prosecution Apart from this the accused cannot be pinned 
down to every viord he utters m a charge to the jury or m 
urging his objections It is quite clear from the points asked to bo 
resened that ho regarded the transactions as distinct or else ho 
could lave no objection to the joinder of charges Parties cannot 
make transactions the tatne if they arc disUnct in the eye of the 
Jau As to what constitutes the same transaction, see Stephen's 
definition quoted m Cunningham on Evidence (7th edo ), p 
The point was fully considered m Queen Emjprtit v, TahrappaS^'t, 

Queen Enpretts , Ltnpetor v. Euaya and 

rmperor v, S^e) The publications of the 12tb May and 9th 

fuDc cannot torm thesame tran<iaction« The authors arc distinct 
persons This we would have proved but Mr Justice Davar 
ruled that the transactions were not the 'ame The accused of 
course accepted tho full legal rcvponsibilily but not the author- 
ship Secondly, the subjects are not the same There is no 
continuity There is an interval of nearly one month The 
Crown regarded this as distinct Iransaclions The sanctions 
under section 196, Criminal Procedure Code, were distinct, one 
for each article In the Criminal Sessions of the High Conrt 
the Crown applied for a Special Jury for each case and two 
Special Junes were ordered by tho Judge Tho Judge did not 
regard the transactions ns the same The Jury loo went on that 

(1) (18'‘0) ISBoir 101 (3) (Iftr*) 4 Bom I-B 7S'i 

(1502) IC Bom 4X4 *1 i’ I"! X« 27 Bom 135t4 Fom L. R OrP 
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basis and brought in distinct verdicts. In the face of two 
sanctions, two compUinls, two warrants, two inquiries, two com- 
mittals, two applications for Special Juries by the Crown, tno 
convictions and two sentences on section 124 A alone, a third 
conviction on section 153 A and an acquittal on the second section 
153 Aj it is impossible now for the Crown to contend with any 
fairness that the two articles constitute the same transaction. 

Scott, C J.—Tliia is a rule granted by us on a petition for a 
certificate that -the decision of the judge and jury in the case of 
Emperor v. D. Q. is a fit subject for appeal to His 

Majesty in Council 

Before granting the role we required counsel for the petitioner 
to specify the grounds upon which he was prepared to support 
his application. He then argued that a certificate should bo 
granted as prayed for each of the reasons specified in paragraphs 
32 to 36 of the petition. After hearing his arguments we 
decided that it was unnecessary to call on the Crown to show 
cause upon any points, except points (A) (») and (f) of paragraph 
32 of the petition and we accordingly granted a rule upon those 
points only. 

The rule has now been orgued. We can only grant the 
required certificate if in our opinion the cose is a fit one for 
appeal. The test of fitness is furnished by various decisions of 
the Judicial Committee which show the circumstances under 
which they will entertain appeals in criminal cases. It is 
sufficient to refer to £x parle CareV)^ and Dtnizttlti v. Attorney 
General of Zululand^\ in both of which the judgment was 
hy EefrA Sshbary, Isihs Sorxsisr xasc juJe was 
stated thus: "It is only necessary to say that, save in \ery 
exceptional cases, leave to appeal in respect of a criminal investiga- 
tion is not granted by thb Board. The rule is accurately stated 
as follows, in the case to which their Lordships referred in the, 
course of the argument: i» re 'Her Majesty will not 

review or interfere with the course of criminal proceedings unless 
it is shown that by a disregard of the forms of legal process, or 


(1) (1908) 10 Bom. L B 84S 
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(3) (1839) Cl L T. 740. 

<« (1837) 13 Apr. Cb3.450. 



D02IBAV SftBlfS 


233 


VOli. XXXIII.] 

«50iiic \iolalion cf tlic pimciplcs of rat irol justice, or other- 
wise, sobstanlinl and prase injustice lias been done' lo the 
latter case the Lord Chancellor said s ** It appears to them that 
nothing could be mere destructive to the adimnistration of 
cntnmal justice than a sort of Dotion that any criminal case 
which s\as tried in any colony from which an appeal lay to this 
Committee can he brought here on appeal^ not upon the broad 
grounds of some departure from the principles of natural justice, 
but because some form or technicality has not been suHiciently 
observed. That is a principle, which they bebeie, never has 
been permitted, and never, they trust, will bo permitted” 
Therefore, before granting the certificate asked for, we must be 
satisfied that there is reasonable ground for thinking that grave 
and substantial injustice may have been done by reason of some 
departure from the principles of natural justice. 

Wo arc not sitting as a Court of error. It is not for us to 
decide whether such injustice bos m fact been done Wo have 
incrclj to be satisfied that a reasonable case has been made out. 
The petitioner was tried before Mr. Justice Davar ond a special 
jury on a charge framed under section I24A, Indian Penal Code, 
in respect of an article published m tho K«»ari, of which he was 
editor and proprietor.on the 12th of Moy 190S, and on another 
charge under section 124A and one underscclion 133A lu respect 
of an article m the Kaarx of tho Olh June 1908 He was found 
guilty and sentenced on each of tho first and second charges to 
three ycars^ transportation, ond On tho third charge to a fine of 
Ps 3 000 

It 13 now argued that the trial wos illegal as being in con- 
travention of tho provisions of section 283, Criminal Procedure 
Cbcfc, wAicft fays down for every" there shali 

be a separate charge, and every such charge shall be tned 
separately except m the cases mentioned m sections £34 235, 
235 and 230 

Tho accused was originally charged separately before the 
Chief Presidency Magistrate on Iho 29lh Juno, under sections 
124A and 353A in respect of tho articleoftho 32ih May, and 
under tho same sections m respect of the article of the 0th J one. 
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He wa® committed to the High Court Sessions for trial on both 
sets of charges 

In the Sessions Court (as oppears from tho note of the ofBcial 
short-hand writer corrected l>j the learned Judge) the Advocate 
General appearing for the prosecution asked that the accused 
should bo tried on the four charges at one trial, contending that 
the articles forming the subject of the charge, and certam other 
articles intermediate m point of time, formed one transaclioD, 
in nhich the offences charged had all been committed, and that 
therefore, the joinder was permissiblo under section 1?35 (I), 
Criminal Proceduie Code The learned Judge objected, that if 
the charges t\ere consolidated, there would be four charges Tho 
Ad\ocatc General then said he would not put the accused upon 
the charge under section 153A m respect of the first article 

The accused, ^\ho conducted his own case, with the assistance 
of soNcral well-lnown lawyers, objected fir t, that there was no 
provision of the Code by whicli different charges could be 
amalgamated as proposed, and, secondly, that though the articles 
were in the course of the «ome transaction, jet thej formed 
different subjects altogether, and it would be more convenient 
to hav e them tried separatclj, and confusing if they were taken 
together, that sections 234 and 235 were permissire, while 
section 23^ was imperative, that tho articles were separate 
articles dealing with separate aspects of the question, and did 
not foim part of one troiisoction Ev entually, the learned Judge 
said ho thought it would be cxtremelj desirable, and in the 
interest of tho accused himself, that there should be one trial, 
and that the whole question should be befoie one jury, tho 
accused under section 233 was entitled to be tiicd separate^, 
unless the provisions of sections 224, 23*i, 236 and 239 came into 
operation Ho had gmvc doubts os to the applicabilitj of 
'ection 235 as theio would be some difficulty 'Holding that 
separate newspaper articles written ’ ^ would 

come under tho same transaction, but m 

ordering the tnal under section 234 j did 

not exceed three Tho tnal then corn: 
one under section 12 lA on the article of 
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under section 124A and another under section 3 53 A, on the 
article of the 9th June, mth the result above stated 
After the verdict and before sentence the accused applied that 
certain points should be reserved and referred, under section 43i, 
Criminal Procedure Code, for the decision of a Full Bench The 
points mentioned are incli^ded in the points raised m the present 
petition The Judge, howovei, declined to reserve any points 
Dealing now with the legal argoment addressed to U3 that the 
trial was altogether unlawful as having been in contravention 
of the terms of section 23S it is apparent that the argument 
mv olves two assumptions (1) that the offences charged were not 
“committed by the same person in a senes of acts so connected 
together as to form tli“ same transaction,*' and therefore did not 
fall within the scope of section 235 (1) , and (2) ihat the exceptions 
mentioned in section 233 are mutually exclusiv e The jt]sti6ca* 
tion for the first assumption is by no means apparent Besides 
the preliminary discussion upon the point to whch we have 
already referred, we note that at the trial m addition to the 
articles of the 12th Uay and dth June other articles and notes 
published by the accused m the he*art,{totti the 12th May to the 
9th June inclusive, were put in (Exhibits £ to I) The Judge 
m hia charge to the Jury pointed out that the subject of ull the 
articles, including those the subject of the charge, was the advent 
of the bomb The accused himself when opening his defence 
read to the Court a written statement jq which ho stated that 
the charged articles were part of a controversy in which he had 
endeavoured to maintain and defend bis Mews in regard to the 
political reforms required m India at the present day In this 
connection we may also refer to paragraph 36 of the petition 
now before us We think, therefore, that there are good reasons 
for the contention placed before usby the Advocate*Genetal that 
the charges all fall within the scope of section 235 (1) 

Assuming, how ev er, that the Advocate-General’s contention 
just referred to is unsustainable, the petitioner has still to make 
good the second assumption, namelji that the exceptions 
mentioned in section 233 are mutually exclusive The words of 
the section do not favour this vjew. If it had been intended 
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The accused, who conducted bis own case, with tho assistance 
of soseral well-known lawyers, objected first, that there was no 
proMsion of the Code by which different charges could be 
amalgamated as proposed, and, secondly, that though the articles 
were in the course of the same transaction, j ot they formed 
different subjects oltogether, and it would bo more convenient 
to have them tried separately, and confusing if they were taken 
together, that sections 234 and 235 were permissive, while 
section 233 was imperative, that the articles nerc separate 
articles dealing with separate aspects of the question, and did 
not foim part of one transaction Eventually, the learned Judge 
said he thought it would be oxtiemely desirable, and m the 
interest of the accused himself, that there should be one trial, 
and that the whole question should be before one jury, tho 
accused under section 233 was entitled to bo tried separately, 
unless the provisions of sections 224, 235, 236 and 289 came into 
operation Ho had graie doubts os to tho applicability of 
section 235 as there would be some difficulty in holding that 
separate newspaper articles written week ofter week would 
come under the same transaction, but he had no difficulty m 
ordering the tnal under section 234 provided the chaiges did 
not exceed three. The trial then commenced on three charges, 
one Under section 124A on the article of tho 12th May, and one 


He wao committed to the High Court Sessions foi trial on both 
sets of charges 

In tho Sessions Court (as appears from tho note of tlio official 
short-hand writer corrected by the learned Judge) the Advocate- 
General oppeanng for the prosecution asked that the accused 
should be tried on the four charges at one trial, contending that 
the articles forming the subject of the charge, and certain other 
articles intermediate in point of time, formed one transaction, 
in uhich the offences charged had all been committed, and that 
therefore, the joinder was permissible under section 235 (1), 
Criminal Proccduie Code Tho learned Judge objected that if 
the charges weie consolidated, there would be four charges The 
Ad\ocate General then said he would not put tbe accused upon 
the charge under section 153A, m lespect of the first article 
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under section 12'iA, and another under section 1&3A| on the 
article of tho 0th June, uith the result above statedi 

After the \crdict and bc^'orc sentence the accused applied that 
certain points should be reserved and referred, tinder «ection 48t, 
Criminal Procedure Code, for the decision of a Full Bench The 
points mentioned are incli^dcd m the points raised m tho present 
petition The Judge, howevci, declined to reserve any points 
Dealing notv with the legal argument addressed to us that tho 
tnal was altogether unlawful as having been in contravention 
of the terms of section 233 it is apparent that tho argument 
mv olvea two assumptions (1 ) that the offences charged were not 
" committed by the same person m a senes of acts so connected 
together as to form th** same transaction,” and therefore did not 
fall withm the scope of section 236 (1) , and (2) that the exceptions 
mentioned in section 233 are mutually exclusive Tho justi6ca> 
tion for the first assumption is by no means apparent Besides 
the preliminary discussion upon tho point to which we have 
already referred, we note that at the trial m addition to tho 
articles of tho 12th May and 0th Juno other articles and notes 
published by the accused in the Ac«{rr«,from I2th May to tho 
9th June inclusive were put in (Exhibits E to I) The Judge 
in his charge to the Jury pointed out that tbo subject of all tho 
articles, including those the subject of tho charge, was the advent 
of the bomb The accused himself when opening bis defence 
read to the Court a written statemeut m which ho stated that 
the charged articles were part of a controversy in which he had 
endeavoured to maintain and defend his views m regard to the 
political reforms required lu India at the present day In this 
connection wc may also refer to paragraph 36 of tho petition 
now before us We think, therefore, that there are good reasons 
for the contention placed before os by the Advocate-General that 
the charges all fall within the scope of section 235 (1) 

Assuming, however, that the Advocate-General’s contention 
just referred to is unsustainable, the petitioner has still to make 
good the second assumption, namely, that the exceptions 
mentioned in section 233 are motnally exclusive. The words of 
the section do not favour tins view. If it had been intended 
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190<» that section 235 (2) or section 236 could not be made use of m 
CO operation with section 23-1, this intention could ha^e been 
easily expressed. If the exceptions arc mutually exclusive^ the 
Is SB provisions of sections 236 or 237 could never be invoked to 
prevent a miscarriage of justice arising from a failure to make 
good all the details of a charge joined with two other charges 
under section 234. 

For example, if A were charged with three thefts in buildings 
withm the year and the evidence established that in one case the 
theft was committed on the roof and not m the building the 
accused could not be convicted of simple theft under the powers 
conferred by section 237 because the applicability of section 23C 
would bo negatived by the mere fact of the joint trial under 
section J34 

Wo find it difficult to believe that the Legislature intended 
that a joint trial of three offences under section 23^ should 
prevent the prosecution from establishing at the same trial the 
minor or alternative degrees of ciimmahty involved in tho acta 
complained of For these reasons wo think that the exceptions 
are not necessarily exclusive, end that sections 235 (2) and 230 
may be resorted to m framing additional charges where tho trial 
IS of three offences of the same 1 md committed within the year 
It IS of course possible for ingenuity to suggest cases in which 
the full exercise by the Court of the permissive powers conferred 
by the sections which we have been discussing may produce 
embarrassment In such cases the discretionary power of tho 
Court still remains to decline to avail itself of its full powers 
Tho \ lew which commends itse^l to us was also taken hy 
another Bench of this Court m the recent case of Emjieror ^ 
Trtlhoiandas In our opinion the learned Judge (though he 
appears to have overlooked section 23-t (2)) might have allowed 
tho trial to proceed on all four charges without violating the 
provisions of the law 

If we now for the purpcKie of argument assume that the 
petitioner has established the second assumption also we have 
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stil! to be satisfied that reasonable grounds exist for thinking 
that grase and substantial injustice inaj base been done at the 
trial before we can grant the certificate As wc understood the 
argument on the rule it is not contended that injustice has been 
done except id 'O far as the alleged disregard of the provisions 
of Criminal Procedure Code m itself constitutes an injustice 
but we were urged to grant a certificate os tho case wonld be 
important as a precedent 

We do not think the accused was in any way prejudiced by 
what took place at the trial An accused person may it is clear 
bs legally tried and convicted in one trial, under section 121 A or 
section 153 A, on charges framed on three disconnected articles 
How then can it be said that grave and substantial injustice 
has been done b^ the arraignment and conviction of the accused 
ou three cognate charges m respect of only two (and those not 
disconnected) articles ? 

As regards the question raised by paragraph 32 (#) and (/) of 
the petition with respect to the number of separate sentences 
imposed, the jury found the accused guilty of three distinct 
offences and the Ju Ige awarded a punishment for them which 
in tbe aggregate is much below the maximum punishment 
allowed for one of tho offences under section 121 A There has, 
therefore, been no violation of tho provisions of section 71 of 
the Indian Penal Code 

For the above reasons wo discharge the rule. 

EcforeIeavingtbcca.se however wo think it right to point 
oat that the Advocate General, according to the note of the 
official short liand writer, stated that tho charges under sections 
ISlA and 153A would be treated as being alternative charges or 
charges frcmel m order to meet tho possibility of one or the 
other set of facts being proved, in which case each offence might 
or might not bo proved This ran) mean either that the second 
and third charges fell under section 236 (2), or that they fell 
under section 23o The charges as framed were not expressed 
to be in the alternative, and the verdict of guilty was gn en in 
respect of each charge separately There was, we think, nothing 
illegal la this , but if it was the mtenlioq of the Crown that the 
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second and third charges should only operate alternatively the 
result intended can now he armed at by the exeixuse by the 
Government of its powers under Chapter XXIX of the Criminal 
Procedure Code in respect of the sentence imposed under section 
153A upon the third charge, 

Ilule discharged* 

E E 


ORiaiNAX CRBIINAL. 


Sefort CK\tf JutUee Scott and JutUct HaieJielor 

« Ih RS NABASINHA CHINTAM VN KELKAR 

Contcmjjt of Court— OrzUettm if 3udgt"— Language vMdtn enlicttm 
ttnkit at the root of alt reegtet fW the Court 
Any act done or nntm" poMisbcd c Iculated to hnog a Oosrt or a Judgo o! 

tho Court into contempt or to lowor his authority, or to obslruot or leterfrro 

vnih dne course of justice or the lawfat process of thdCourtisacootemitof 
Oourt 

Jndges ana Conrt oro alike open to cnticism, and if reasonable nrpanent or 
espostulation is offered agaiust any judicial net as contrary to law or the pnbhe 
good, it u nota contempt of Court. 

Jleg Y tfitiy U), followed 

Tflis was a rule calling upon Narsinha Chmtaman Kelkar, 
editor of the ‘'iUabratlis,” to show cause why ho should not bo 
committed or otherwise dealt with according to law for contempt 
of Court m respect of defamatory passages concerning the 
Honourable Mr. Justice Davar, coatamed in an article published 
by him m the issue of his newspaper dated the 2Gth July 1908 
Tho rule nisi was in the following terms — • 

Upon roadiD" the affidayit of J C, Q Powen, Acting Poblic Prosecutor, 
Bombay, swom on tha tSlb dnj of September J{X>9 and after leirlnff tba 
AdTjcate General, Bombay, who applies that a role nui be Issued against 
Ilarsmha CLmtaman Eolknr Editor and Publisher of the ‘ llahrotha * newspapT, 
requiring him to shew ennae, if ony ho has, why ho sboald not bo oomroittcd or 
oil orwlse dealt with according to law for contorapt of Court m respect of on 
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art «la pnWisbod by him on iiages 34D, 350 and 35t of the issno of the said 
etwjpapcr d»tol the 26th Jnly 1003 ecntaiaing e*rfaln contemptuous and 
defamatory matters of and concerning the Ilouoniable Jlr. Justice Dim, one 
of Ills Majesty s J udges of the High Oonrty Bombay, an 1 more particularly m 
respect of the following passages printed and pnbluhed in the said newspaper. 

It 18 ordered that the said Marainha Chintam n KeUc-ir do appear before this 
Ilonocrablo Court on ^^edne3day next the 33rd of Septemoer IdOS to show 
cause why he should not be committed in respect of the said article And it u 
fnrtber ordered that this rule be eerred on the said bTarsinha Chintaman 
Kelkar through the District Conit of Foona 

At the hearing Mr Kelkar pat in the following affidavit — 

I, Larsmha Chintaman KeUar, of Poena, Dmdn inhabitant at present 
temporanlj residing at Sardar Gmha, Esplanade Koad, ontside the Fort of 
Bombay solemnly affirm and say as (oUovs I am a regnhr resident of Poona 
and hare no permanent residence or dxed place of abode m Bombay and 
hare come to Bombay to answer tbe rule issued against me I am the editor 
and publisher of the ' Mabratha wockly paper printed and published in Poona. 
I am not the pnpnetor or manager of the paper I admit that 1 wrote the 
article fcnning the subject matter of the preseot notice and accept full reepon 
sibility for the same I followed the coarse of the trid keenly as a personal 
friend of Ur Tilak and wrote the artide imoiediately after his eoDTiction and 
hence there u a eerUto amount of feeliog in it, but I eay that in unting the 
article I had so desire and no lotontion whatercr to scandalise this llonoarable 
Court or any of the Judges thereof or to dehmo the Honourable Mr Juatieo 
Davar or any other J ndges of this Honourable Court, I bad also no desire and no 
intention to interfere in any way with or obstroct tbe course of administration of 
justice Tbe article was wntton after the whole trial was finished I 
honestly and conscientiously beliercd myself called upon as a journalist to com* 
ment on certain featurei of tbe case and to ofI«>r certain ezpss'nlatioas about 
certain things said and done in tbe coutss of Ibo case and also to protest against 
certs n extrajudicial expressions of opinion nbicl , I felt, did not do justice to 
tbe cliaracter and motiresof Mr. Tijab I wrote tbe article in the dischargcof 
what I belicred to be my duty os a joamalist andM exponent of publ c opinion 
BO far as I could claim to voice it Tbe'arlicle wu intended as a fair pnd 
legitimate eoffiment on a matter of pubbe Interest and nothisg more. tV itli 
this explanation of my motives and intention and tbe circumstances under which 
tbe ar iclc avas wntten, X place myself nnieserrcdly in the bands of this 
lIoDourahie Court. 

On 23rd September the Rule camo on for hearing 

JJapltila, to showcauso:— I will duide my nrgaments into 
two parts) (1) Did the publication of the article constitute 
contempt of Court ? And (2) if it did, ^va3 it necessary m the 
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interests of administration of justice that the Court should 
exercise its power to commit for contempt on the present 
occasion f 

(1) The law IS that so long as a case is pending no one cau 
say or do anj thing which may be calculated tointerferc with tl c 
course of administration of jnstice^ but once the case is over 
both the Judge and the Juiy aro handed over to public criticism 
The comments made on Mr Justice Dflvar are criticisms upon 
him m his personal capacity The writer has drawn distinction 
between the Judge as a Judge and the Judge in his personal 
capacity. Comments on a Judge in his personal capacity came 
withm the rule laid down in In the Halter of a Special Beferenee 
from the Bahama Itlands^^'^ Comments on ITr Justice Davar os 
Judge do not exceed fair and legitimate criticism There is no 
intention to vihfy or bring the Court into contempt 
expressly repudiate any such intention in our affidavit Theio 
IS no word of aspersion on the integrity cf the Judge There 
13 an amount of feohog imported m the article, because Mr 
Kelkar is ilr Tilak’s personal friend and associate for many 
years, and ivrote the articles under the influence of a great 
feeling 

(2) The power of committing a person for contempt is ' ciy 

sparingly exercised by Courts, it has almost become obsolete 
la England see McIeoS v St It has always been 

exercised in the interests of the administration of justice onlj , 
see BaMat v Ledger'^ In this case there was no interference 
with administration of justice in any way, and committal for 
contempt is therefore not necessary to promoto due admiaistra 
tion of justice 

Jardtne (officiating Advocate-General) in support of the rule 
The article m question suggested that the Court was deliberately 
partial in the tnal of the Tilak case , that the Judge was acting 
m collusion with the Goicruinent in hurrjmg the trial to a 
conclusion , and that the Jodge deluded Mr Tilak by protcstati j/is 
of hi3 desire to protect Mr Tilak'a interest into a false security 

<u [1803] A C 138 (S) [1800JA.C. fiiO. 
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which disappeared hen the proceedings came to an end Mr liws 
Kclkar was up to the last time giren an opportunity by your Niuas nhs 
L ordshipa to expre s his i egret but he has not availed himself of 
it He must, therefore, be taken to be prepared to stand or 
fall by what ho has written in his paper He has directly 
challenged the purity of the Court For the purpose of 
contempt of Court it is immaterial to consider whcthei the 
comments were made on Mr Justice Davar as a Judge or as a 
gentleman Whatever Ur Justice Davar did or said was in his 
judicial capacity and in no other capac ty The Press has a 
full right to criticise a trial after it is hnished but the criticism 
should be couched m proper terms and no derogatory expres- 
sions should bo used m connection with the presiding Judge The 
decision in /« HeMatlef cf a Speetal Reference from the Bahama 
Itlaade^'^^ docs not apply The Judge there did something that 
was extra judicial In the article m question the writer has 
made statements which go to show that the administration of 
justice in the High Court is not pure 

Scott, 0 J— On the 16lh September, wo granted a rule, at 
the instance of the Advocate General, callin’ on Narsinhi, 

Chintaman Kelkar, as editor an I publisher of the Uahratta" 
newspaper, to show cause why he should not be conmitted or 
o’berwisc dealt with according to law for contempt of Court m 
respect of an article published by him in the is ue of the said 
iiewspapci of the 26th of July 10^8, containing certain 
contemptuous and defamatory raattir of, -nd concerning 
Ur Justice Davar one of the Judges of this Court The accused 
has put m an affidavit in which he odmits that ho wrote the 
article, hut defends it as fair and legitimate comment on a matter 
of public interest {namelj , the trial of Bal Oangadhar Tilak) 
written after the trial was finished in the discharge of his duty 
as a journalist 

The article, which is in English and divided into seven para- 
graphs, suggests very phinly in the third paragraph that at the 
trial the conviction of tho accused was secured by Government bj 
the collusion of tho presiding Judge, that the Judge, in allowing 
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1903 only liaU an hour for Ihc midday adjournment icali7cil the im* 
Nahasinhi. portnneo of finishing the tiial on the daj before thf* Indian 
Budget debitc in Parhament and tint by means of significant 
jfT »B hints to the Advocate General, and unusual haste m closing the 
proceedings the net was woven around the life of the accused 
surreptitiously, in the closing vesper hours These suggestions 
appear to rest upon no more solid basis than the fact that, as 
happens fioin time to time in criminal trials m the High Court, 
the sitting was piolongcd after the usual hour of using on the 
last day of the trial in order to finish the case that evening 

In the fifth paragraph of the article the honesty of the Judge 
IS again the subject of attack He is saidlolnvo been guilty 
of affectation in the sohciludc he expressed for the accused during 
the tiial and that when the moment for the charge to the 
jury had arrived, everything was changed, for as soon as the 
Judge had found his liberty of speech, he made every point 
against the accused, taking upon himself to bestow a one-sided 
and adverse treatment on the incriminating articles and trying 
to make the ease more complete for the prosecution, than the 
Advocate GenervI himself had done, by ferreting out hidden words 
and hidden innuendoes, which wcie never touched by counsel for 
the Crown We have had occasion recently to examine the pro- 
ceedings at the trial on the application of the accused for leave 
to appeal to His Majesty m Council, and we consider that 
there 13 CO justification whalcvor foif such remniks 

In the sixth paragraph of the article the writer states that 
ho IS going to blame Mr Davar the gentleman and not 
Mr Davar the Judge and then proceeds to discuss certain remarks 
of the Judge uttered in his judicial capacity when passing 
sentences , referring to the Judge os a medical quack lu a re I 
robe, as an enemy of the accusetl, privileged to sit upon the 
Bench, as an impudent glow worm holding his torch to the Sun 

Counsel for N. C Kelkar has not attempted to justify the pas- 
sages to which I have referred, hut has claimed that a Judge 
after the trial la over, IS handed over to criticism and that the 
article amounts to criticism and nothing more la my opinion 
the article far oversteps the bounds of fair criticism It attacks 
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the independence and honesty of the Jud^o without any justifi- 
cation and indulges in scurrilous ahuso of him in his character 
of a Judge presiding at the Criminal Sessions of this Court. 

I can make no remarks on this ease more appropriate than 
those contained in the following passages from the judgment of 
the Lord Chief Justice of England m v Gra^ 0), 
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It u ntA too math to sa) that u u bn Bit.cle of seutnloMs ahuse ot a jnage 
in hiA cliancter of a judge , It cannot be doaited . tliat tho .artiele docs 

constitute a contempt of Court . Anyaot done or vnting published calculated 
to bring a Court or a judge of tbe Court into contempt, or to lonei Ins authority, 
II a contempt of Ooori . . • Further, any act doneor writing pnbluhedealcalated 
to obstruct or interfere with the due eourso of justice oi the lawful process of tbo 
Courts is a contempt of Court. The formet oU-^s belouga to the category ■which 
Lord Uardwicke, L C , chiractcnsed as 'scandalising a Court or a J ndge ’ That 
description of that class of contempt is to be (aLcn subject to ono and aa 
important qualiCcation. Judges and Courts are aliLo open to criticism, and if 
rcaaonahle argument or espcstulation is offered agxinst any judicial act ns 
eontrary lo law or Uio public good, no Court could or would trcit that as 
contempt of Court. The Isw ought not to be astute in such cnscs to mtioiso 
adrertely what under such circumstances and nilb such au object is published , 
but it IS to be remembered thst in this matter tbo liberty of tbo press is no 
greatei and no less than tbe liberty of ciety subject of ibe Queen Now, as 1 
have said, no one has suggested or could suggest, that it falls within the right 
of public enticUm in the seuse I b-ivo described. It is not criticism I repent 
that it is persons! seumloiu abuse of a judge as a judge tS e bare therefore to 
de il with it . . brrci manv.” 

The position of N. C Kelkar has not been improted by tho 
defiant attitude taken up by counsel upon his instructions. 
AlthougKeiery oppoxtunity was given lo him to submit and 
apologis^t was stated to tbe Court that be thought it moro 
manly and straightforward to wait and see whether the Court 
found him guilty before ofTenug any apology or submission. 

This is a very serious case and must bo met by a suitable 
sentence not only ns a pumsbmeut for this particular contempt, 
but also as a warning to other persons 
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only half an liour for the inid<lay adjournment icili/cd the na* 
portanco of finishing the hial on the day before the Indian 
Budget debate in Paihnmcdt and that by means of significant 
hints to the Advocate General, and unusual haste m closing the 
proceedings thonctivos woven around the life of the accused 
surreptitiously, in the closing \cspei hours These suggestions 
appear to rest upon no more solid basis than the fact that, as 
happens from time to time m criminal trials in the High Court, 
the sitting was prolonged after the usual hour of rising on the 
last day of the trial in order to finish the case that evening 

In the fifth paragraph of the article the honesty of the Judge 
is again the subject of altnck He is said to have been guilt/ 
of affectation in the solicitude ho expressed for the accused during 
the Uial and that when the moment for the charge to the 
jury had arrived, everything was changed, for as soon as the 
Judge hud found his liberty of speech, he made every point 
against the accused, taking upon hiniself to bestow a one sided 
and adverse treatment on the incriminating articles and trjing 
to make the case more complete for the prosecution, thau the 
Advocate Gcnervl himself had done, by ferreting out hidden words 
and hidden innuendoes, which weic never touched by counsel for 
the Crown We have had occasion recently to examine the pro 
ceedings at the trial on the application of the accused for leave 
to appeal to His Majesty in Council, and wo consider that 
there is no justification whatever for' such remniks 

In the sixth paragiaph of the article the writer states that 
lio IS going to blame Mr Davar the gentleman and not 
Mr Davar the Judge and then proceeds to iliscu®s certain remarks 
of the Judge uttered in his judicial capacity when passing 
sentences , referring to tbo Judge as a medical quack in a red 
robe, as an enemy of tbo accused, privileged to sit upon tlio 
Bench as an impudent glow worm holding his torch to the Sun 

Counsel for N C Kolkor has not attempted to justifj the pas* 
eages to which I have referred, but has claimed that a Judge 
after the tnal IS over, IS banded over to criticism and that the 
article amounts to criticism and nothing moie In my opinion 
the article far oversteps the bounds of fair cnticism It attacks 
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the independence and lionestj of the Jud^c without any jastlG 
cation and indulges in scuirilous abase of him m his charaet-^r 
of a Judge presiding at the Criminal Sessions of this Court 

I can make no remarks on thts case more appropriate than 
those contained in the following passages frum the judgment of 
the Lord Chief Justice of England in J?iy \ 
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It u sot tJO mieli to siy tlut it is an art etc of s urnlovs aLssc of a juoge 
m bu character of a judge It cannot bo doubted tliat tbe nrtiele does 

conshtate a contempt of Court Anyac* done or writing published calculated 
tobnog a Court or a judge of the Court into coutempS or to loner bis authoiity, 
IS a contempt of Court. . Furtl erjanyactdoneoi wntmgpnbhsbcdoalcalated 
to obstruct or mterfero witb tbe due eonrsc of justice oi tbc lawful process of the 
Courts is a contemp*^ of Court The former class belongs to tbe category which 
Lord Hard wicite, L C > cb'inctcriaLd as ‘scandalising a Court or a Judge' That 
description of that class of eoalcmpt is to be taUii subject to one a&d an 
important qualiQcation Judges and Courts uc aliLo open to criticism, and if 
reasonable argument or expostulation is offcicd ogninst any judicial act ns 
contrary <0 law or Uie public good, no Court could or would treat that m 

contempt of Court Tie law ought not to be astute in such cases to entieiso 
adrertely what under sucU ciKumstancos and uith such au bject is published , 
but it is to bo remembered th. t in this matter tho liberty of tbe press is no 
greatei and no less than the liberty of caery subject of tie Queen Kow os I 
huTC said, DO one has suggested or coild suggest thatit falls withiniheright 
of public criticism 10 the seusc [ hare described. It is uot criticism 1 repeat 
that It is personal scurrilous abuse of a judge as a judge e hare therefore to 
de d with it lt<vi manu 


The position of N C Kelkae has not been improved by the 
defiant attitude taken up by counsel upon his instructions 
AlthougKc\ery oppoitunity was given to him to submit and 
apologisilit was stated to the Court that he thought it more 
manly and straightforward to wait and see whether the Court 
found linn guilty before offeriug any apology or submission 

This 13 a \ ery serious case and must be met by a suitable 
sentence not only as a punishment for this particular contempt, 
but also as a warning to other persons 
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BATPUEroR, J — ^The article m respect of ^rliIch this rule was 
granted, appeared in the English language in the respondent’s 
newspaper, the *‘llahratta*’ The article itself pi-o\es, and Mi 
Baptista has admitted before us, that the respondent is perfectly 
foiailiar with English The only question, therefore is, as to tie 
meaning of the article, read as a whole and construed as it would 
be construed by the ordinary reader Upon the best considera- 
tion that I cau gi\e to the article, I am clear that it constitutes 
a gross instance of that form of contempt of Court, by which, as 
jt 13 said, the Court is scandalised. Nor is any serious attempt 
made to disguise this meaning. After a preparatory paragraph 
of no special consequence the writer proceeds at once -h'* 
thesis, and observes that “in the first place they (the pu 1 during 
know what value to attach or what sense to apply to tt ^ 

Sion that Mr Tilak got n fair trial ” Then after other J 
to the ^'unfairness of the trial,” the writer promises [y 
later of " the unfairness of the Judge ” He keeps his 
the succeeding paragraphs, which abound in scurrilous trjing 
to the “ mockery of a trial,’* to thc'^^ectation ” of the J 
13 represented as concealing his hostdiiwo the prisoner 
time came to charge the jury when, wo aiTtbW.'he 
a one sided and adverse treatment of the articles, and > 
ing out hidden words and innueodoos unnoticed by leave 

General, to make the case for the prosecution moroj^®^ 
than Counsel for the Crown bad made it I entirely 
that part of Mr Baptista's address in which he insisted g that 
upon the conclusion of a trial, the Judge is handed ovf not 
criticism , but in ray opinion, sucli writing os this is not eritiarks 
and IS entirely beyond the reach of the argument I agrce,?ing 
that the Court should ordinarily bo slow to punish for conter|rcd 
especially where there is any ground for hope that the coinipho 
sense of the many will correct the extravagance of an indM} 
dual , but here I cannot do ibt, that the unchecked dissommalioA 
of such \ lews as ore stated la this ortic’e, would tend to create^ 
the opinion which the icspoudent has expressed in his newspaper, ) 
though he does not mamtam it m this Court Tor among large 
numbers of the Kss instructed people of this country the ground* 
essness of an opinion is no obstacle to its prevalence , and it 
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IS plain that nothing could well be more prejudicial to the ad* 1908 
ministration of justice than the pre\alence of such opinions as NiniiraEi, 

the respondent has published broadcast for the acceptance of 
the readers of his paper As to the distinction which it was 
'ought to establish, both by the respondent m his article, and 
by bis counsel in argument, between the personal and judicial 
character of the Judge, I am of opimon that no such distinction 
exists, inasmuch as whatever was done and said by Mr Justice 
Da\arat the trial, was done and said by him m his judicial 
capacity alone 

Despite the force of these considerations, nc hoped, up till the 
— i.V..“3i.*He hearing, that we might be able to extend to tho 
toobstraet Mhe same clemency which we bad shown to similar 
Coortfua fcneefed with another journal but the respondent 
Ila w r power to follow this course by the contuma- 

importaat tr® which he has elected to adopt In reply to 
reAMaallo suggestions from the Bench, Mr Baptista 
contraiji'^us that he bad no mstructioos to express apology or 
contemy^td that his client desired him to leave tho matter to 
od^erielyw Q that footing That being so, I think that we have 
**a** 3 fH^ mark our sense of the respondent a misconduct 
of substantial puni&broeDt The only 
of public criti ^ mitig,atioa which I am able to discover ore 
that It IS per ^ had concluded tv hen tho article was published and, 
ds 1 vnth Jt spared to believe, that the respondent was partly 
»y his friendship for the prisoner On the other hand, 
remembered that the respondent is himself a Pleader, 
defanfgd scarcely have failed to realise what mischief would 
AUhofiom such language as he has employed, language which 
apolr/ at the root of all respect for the Court and its authority 
man jt be understood that this is the ground upon which the 
foup^ IS acting, and not from any desire to vindicate Mr Justice 
tt from the respondent's misrepresentations It is in the 
terests of the due course of justice, and of the authority of 
tiis Court, that I conceive it to be our clear duty to take notice 
^f respondent's misconduct I bav e ssid that there has been no 
expression of regret , and that obliges me to go a little further 
and notice specificallj the position taken bj. the respondent in 
B 1880—5 
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1008 this Court. When definitely questioned upon the matUr, 

Karasi^a* Mr. Baptista, so far as I was ablo to understand him, said that hu 
client considered it would be more honest or manly to detei 
ftf SE, ajjy expression of regret until the Court had pronounced 

judgment. The plain English of this seems to he that it* 
respondent will wait till other means of escaping punishment 
have proved unavailing, before he considers the desirohilitjo 
expressing regret for his misconduct. That is a course in whi 
I can see some indication of policy ; but its connection 
manliness or honesty is certainly remote. 

Foi these reasons I i^reo with the orderf*^ to be made. 

R.B. 


<IJ The order msdc by the Court wm as follows — 

Whereas by «tt order dated the Idtb day ot September 1008 atatjBj that W re»di°? 
the affidarit of J C 0. Boweo. Action Public Proeeeoter, Bombay, sworn on tb« U ^ 
day of September 190S, and after beariocthe Adroeate Oeaeral «( Bombay nbo 
applied that a Bole ifut sbould be Issued sf ainst the ahoveoamMl Kaninhs Cba 
tamaa &lbsf requiriogf him to show cause, if any he hare, why Ihe tboold uibe 
commicted or otherwise dealt with accordsogto law for contempt of ) Court i“ 
of au article published by him oo pages 3 Ap, 850 and dSl of the lehae of tbe news 
paper entitled * The Hshratta " and dated the 26th July 1908, c<»,n{*miBg 
cvntemptuous and defamatory matters of, and coDcemiog the Honr^nlde Jlr 
Darar, one of Sis hlajest/s Judges of the High Court. Bombay*, had nJO^^ 
cularly in respect of the passages set out in the said order. It wtA* IpJeted that I''* 
said Naramba Cbiotamau Seihar ebould appear before this HonowL^s Court o^ 
Wednesday the 23rd day of September 1903 to show cause why h J| iboold not b* 
committed in respect of the said article, and the said Haremha Chil^taui^B felliar 
attending this Honourable Court ou tlio 23rd day of September 1908 pm to tbe 
said order, and the affldnnte and exhibits filed In this matter bebg 
hearing Hr Baptlats of Counsel for tbesaid Hersioha iChiutaman ^ J and the 

Honourable the Adroeate Geueral of Goausel aud this Court, after 
consider the matter, being of the opinion that the said h'trsinha Cbinr^^aa Edl*' 
hat, by pnblitblflg the said article in the said Issue of the said newipoplis ^ bo«e 
of a contempt of this Honourable Oomt, Doth Order that the said Jfar^ 
mau Kelkar do pay a fine of Bs. IJXJO and a further sum of Bs 
stand commuted to His hlajesty’^ommon Fnson at thi£fj^ SJaJ 
of 14 days from the date hereof as may 

eald fins and cosU imposed upon him by tbs end order hare been paid 
ihallhaTe made nlUbls snbndsalon and apology to tbis Court. ^ 
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Befort Chief Jusixet ScoU and Mr JoiUea Biitehtlor 

GANGASHANKAR PRABIIASHANKAB, PLiiunrr e BADHUR 
MADHBHAI asd OTJtsit9> Dbpehdakts • 

Heilhan Agnevilurttfi RtUtfAd {SVIJ of 1879), teeinn 7(1) — 
Be/indant summoned for examtnahon^Paymenl of lalla. 

It u Dot Doceuary to pay balla to aay agnoolturut defeadAot lumnioned 
to be examined under section 7 of the Dekkhan Agncnltnruts Relief Act 
{XVIIof 1879) 

The inti 2 13 not payable by the plamiiff and the suit u not lubls to be 
disQiused on failure to pay it. 

Civil reference under section 617 of the Civil Procedure Code 
(Act yiV of 1882) hy J. N. Bhatt> Subordinate Juc3g*‘ ofBorsad, 
in the Abmedabad District. 

The plaintiH* filed a suit against Badhur Madbbbai and others 
in the Court of the Snbordinate Judge of Borsad in its Small 
Cause Jurisdiction The defendant being an agriculturist, section 
7 o! the Dekkhan Agriculturists’ Relief Act (XVII of 1879) was 
applicable and an agriculturist summons was ordered to bo issued 
according to Form LXXXVIII at page 201 of the High Court 
Civil Circulars The form was prepared in conformity with the 
provisions of section 7 of the Hekkhao Agriculturists’ Relief 
Act which requires that in every suit the defendant shall be 
examined as a witness The plaintiff was required to pay iaiia 


» * C ril Rtfrreace No 4 of 1903. 

C) Ecction 7 of the DeVkhw Agricultoiuts’ Belief Act (XVII oE 1870) — 

7 Summons to Is for final dtiposal o/in*i —In every case m which it ecems to 
the Court possible to d spose of a suit at the hist bcenng the Bnmmona ehaU be for 
the final duposal of the amt. 

Court to examtes dtfenSanl at mlness —In every amt the Coert ihatl exauune 
the defendant as a witness nnless, for roaeon* to be recorded by it in wntinp, it deems 
It clearly unnecessary to do so 

Stplonalton —The compulsory exammatiMi of the defendant shsU not bo 
dispensed with merely by reason of the fact that the defendant has filed a wntten 
statement. 
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for the attendance of the defendant as a TvUness and he refnsed 
to pay it on the grounds that there was no provision in the Civil 
Procedure Code (Act XIV of 1882) to compel a party to pay 
baUa to a witness not summoned at his request, and that it was not 
necessary at all to pay baUa to a defendant for being examined 
by the Court. Owing to the said contentions the Subordinate 
Judge submitted the following questions for an authontatnc 
determination 

" (1) Whether it is necessary to pay batfa to an agriculturist 
defendant summoned to bo examined under section 7 of the 
Dckkhan Agriculturists* Relief Act? 

(2) If it IS, whether the same is payable by the plaintiff and 
whether the suit is liable to be dismissed on failure to pay it? 

The opinion of the Subordinate Judge was in the affirmative 
on the first question and m the negative on the second question 
for the following reasons 


Aa tb9 £tit qaestton, I hare the tonoer to observe that there are 

eections in the Civd ProeedoreCode (Proviso to section 86, lertion 66, section 120) 
which suthorlso a Coart to direct tli&t a partj shall appesi m person 
Bat the cooseqaences of noa appearance or dismissal of the salt of the plaintiff 
are a decree agMQst the defendant or some lesser punishment affecting his m* 
terest la the entt (section 107) Bat theta seems to he no provision m the Code 
that a partj's preseoco.ehall be enforced by arrest, or proclamation or attach* 
meat of property jast os there is proruion to enforco the presence of a witness 
summoned to give endonce or prodneo a dooameat, by warrant, procUma* 
tion or attachment (sections 168, 169, 174) if he falls to appear In response to 
the aommous In this conneotioa the difference between the form of summons 
to a witness to give evidence (Form No 125, Boh IV, Civil Procedure Coda) 
and the forms of anmtnonscs to a person for examination under section 267^ 
(Form XIII at page 167, High Court Civd Circulars) and to a party for ex-nni* 
nation nnder section 287 (Form XXVI at page 169, High Court Civil Circalars) 
may be noted. In the former there u a penal clause drawing the witness e 
attention to the consequences of non attendance whereas the latter two form* 
are eQent as to the coDseqncDcea Thu difference in the forms indicates that 
the appearance under the latter two eammonses is not obligatory and supports 
Iho View that there IS no proTuwD in the Code to enforce the ptestnee d a 
person summoned otherwise than at a tciMess. If this new le correct, as f 
think it is, it IS necessary for a Court if it has to secure the appesranee of any 
person, be be a party to the suit or not, to issue s witness summons in the first 
instance. I am hnmbly of s^mion that Uio Legislators had in mind this vjcw 
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of tte lawwljen it cnnct^J in section 7 of tlis Dellclsn AgTioallntisU* Relief 
Act tliat the defendsnt stall bo CMmlned « « talxeis The words italicwel 
taTe reference to tho procedure to be fcdoptod in eecurmp the defcndant’a 
prejoDce 

TVT»‘’ther a party ordered to appear in person and failing, can be proceeded 
asamst under section 174, Indian Penit Code, depmds on the question whether 
theprocesi waj compulsory A party failing to appear nnler the proviso to 
section 33 or section 6G cannot in my opinion be prieeedsi egsinst criminally 
Even if wo assume that a party can be so proceeded against, liability to be enmi* 
naUy toed does not serve the direct purpose of the Court, which is to require 
his presence for examination Unless the Court can issue a warrant for arrest, 
the presence cannot be enforced and for this purpose it becomes necessary to 
issne a witness summons in tbo first instance 

The pomt however does not seem to be free from doubL Tor it may be 
argaed contrary to whatbas been said above (I) that notwithstanding the absenca 
of express prorision as to lasuo of warrant in cases other than those of defanlt' 
ing witnesses, a Court Las inherent power to enforce its process and tbsfc the 
absence of such power sronld render tbo tssne of summonses under sections 
such as sections 113, 367, S37 a fatiie proc«dQre,AS isootinfreqnently ths case 
when a defendant is ordered to appear under section 337 , (2) that section 17J 
seems to imply that it is not aeoe<sary to summon a party as a witness if 
the Conrt d^^ires to siamine him the words being * if the Court at any time 
thinks it eeceesary to ezamino any person other than a party to the suit, ” 

The next question is whether the pUintiS'caabe eallod upon to pay the battch 
la the first place, the duty under seetion 7 of the Dekkhan AgtieuUuriits' 
Belief Act, is imposed on the Court and not oa the party Bo it appears 
awkward tbat the Court of Justice should demand from the plamtifT batta to 
accomplish that which the Legislatnre requires of the Court Besides to push 
the interests of an sgncnltniist to tbs extent of eoforciogbispreseaco luConrt 
at the plaintiS 8 expense could hardly have been contemplated by the Legu> 
latnrc. In tho second place under tho Civil Procedure Code, batla can be 
demanded from a party only if a witness summons u issued at his instance 
(section 160) No dmbt, there are the words '* subject to the rules of the Code, 

‘ do , in section 171 , but they conld not have been meant to make any party pay 
thoia^fa of a Court witness filueh less can a Court by examining aporty under 
section 7, Dekkhan Agricultunsta BeliefAct impose on tbeplamtiSa lubility 
to pay jofres to the defendant, for section 178 must he read la conjunetion 
with section 169 Thirdly there would have been no necessity for such reso 
lution as IS referred to in Circular 37 of the High Court Civil Circulars at p I3, 
if a party were to bo made liable for batla of a Conrt witness For all theso 
reasons 1 think that a plalatifl IS not lubte to pay the balta and that his suit 
cannot bo dusmissed on failure to pay it 

This question again does not appear to be frej from doubt, asit u argoable 
from an opposite point of view as under — 
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1 Tn Bectioa 2G7 of ibe Ciril Procedors Code, there u an indiahon d 
Court B power to throw on any patty the expenses of a lummons to be issflei 
by it of its own taotion The last words of the section are “ and before issuing 
the sutanjons of its own motion, shall declare the person on whose behalf the 
aummoss is so issued ” 

2 Though the High Coart CiTiI Circulars at p 13 shows that adrances are 
to be made by Qorernmant in the first instance, they are to be refunded under 
the Oirculac (totn the amount ceatised la execution This means that one of tlie 
parties is ultimately Co|hear the expenses of sammons issued by the Court el il^ 
own motion Why not then ahonU the orpenses be borne at the comcMOW 
ment in such a case as the presentf 

0, N Thdkore {amteui tuna), for the plaintiff. 

If. K. Uehta {(xmtcM cart-*), for the defendants. 

Scott, C. J. The two questions referred for our opinion 
are — 

(1) Whether xt is necessary to pay halta to any agncuUuwst 
defendant summoned to be examined under section 7 of 
Dekkhan Agriculturists' Belief Act? 

(2) If it 13, whether the same is payable by the plaintiff and 
whether the suit is liable to be dismissed on failure to pay it t 

We answer both questions in the negative. 

Order accordingly 

G B a. 
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Jiefore Chief Justiev Scott and Mr JutUee Jfatchelor 

The GOYEBIfMEHr PISADEE, HIGH COtTET, BOAtBAY, Aprr,iCA5T, 
V JAQANNATH MORESHVAE SAllANT, OpPO^rxifT • 

Somlag Segulation II Of 1837 ^ teclion 58 0 } — Pleader— Misiehanour^ 
Sujpenrton of Sana *? — High Courl't diseiphnaryjartidtcUon 
Pleaders are a privileged class enroEed for the purpose of rendering assist* 
anco to the Courts m tho odmioutratloa of justice. Theirposition, train ing^ 
* Civil Appliutloo Ko C23 of IOCS. 

01 Matciial portion of eection 66 of llegnIsbOQ If of 1827 Is as follows t— 

A pleader accused of a erinlaal oGTesce, or guilty of nUbchaTionr or neglect ot 
duly, shall be lUUo to be impended or d ■mused. 
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&n2 pncticd gires them inflneaco with the pahlic and it Is direetlj eoatreiy to 
theiidatj to use that mSosnce for the purpose of hrtosm); the admiaistration 
of justice into contempt. 

A pleader, srho presides at a puLlis mcehag and thereiu procures the ptssiog 
of a resolntioQ coutemptuousl; denounemg or protostiog against the conduct of 
a High Court Judge 10 passing sentence at a trial at the Cnmlnal Sessions, u 
gulUj of nusbebaTionr (under section &Q of Bombaj Regulation II of 1837). 


ICOA 


GorxBK 

UX5T 

rLsansn 

jAoasKATn 


Application of the Government Pleader, Bombay, under 
section o6 of Bombay Begulation II of 1827, for the exercise of 
the High Court's disciplinary jurisdiction against the opponent 
with reference to his conduct. 


The opponent, who practised as a pleader m the Sholdpur 
District, presided at a public meeting held at Sholdpur on the 
30th July 1903 to express sorrow for and sympathy with Mr. 
Ttlak for the puuisbmeat awarded to him bj the High Court of 
Bombay at a trial m one of the Criminal Sessions in the year 1908. 
One of the resolutions passed at the meeting reSected upon and 
denounced the conduct of the Judge who presided at tbe trial. 
The Government Pleader of Bombay, thereupon, applied for and 
obtained a rale nut requiring the opponent to show cause wby 
he should not bs dealt with under tbe disciplinary jurisdiction of 
the High Court m respect of his conduct at tbe meeting m con- 
nection With the said resolution. 

II C. Oiyaji (with 0 S Mufyaumlar) appeared for the oppo 
nent to show cause —We offer absolute and unqualified apology 
for our conduct On the merits we submit that we have filed 
two affidavits which show that tbe facts were a little difierenr 
from those mentioned in the affidavits in support of the applica- 
tion. Wo contend that the term ** Misbehaviour*' in section 66 
of Regulation If of 1827 refers only to professional misconduct 
iS Csiiei. 

if B Chauhal, Government Pleader, in person — The oppo- 
nent’s conduct complained of is not only a misbehaviour, but it 
13 a criminal ofience, inasmuch as it constitutes a contempt of 
Court. 

The fact that the opponent put np the resolution to the me«l- 
iDg 13 in itself evidence of misbehaviour. 
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Scott, C. J —This matter comes before ns on the petition of 
the Government Pleader which states — 

(1) That Mr Jagannath More^hvar Samant, BA, IiLB,i3 
a District Court Pleader, and practises m the Courts of the 
District and Sessions Judge of ShoUpur and Courts subordinate 
thereto 

(2j That on the 80th July last a public meeting was held at 
ShoMpur for the purpose of expressing sorrow for and sympathy 
with Mr Tilak for the punishment awarded to him, at which 
nearly a thousand persons attended. 

(S) That Mr. Jagannath Moreshvar Samant, Pleader above 
named, presided at the said meeting and among other things 
spoke in favour of the 5th resolution passed on the occasion and 
was m the chair when the said resolution was put to the meet 
ing. The said resolution was in the Marithi language and was 
to the following effect —"That this meeting contemptuously 
denounces the Honourable Mr Justice Davar of the Bombay 
High Court, who at the time of announcing senteoca made 
unchecked and unconnected and unmeaning assertions, which 
even the enemies of the respected Tilak would have been 
ashamed to make, and thereby branded our sorrow (sore hearts) . 

(4) Petitioner submits that such conduct at a Public Meeting 
m a Pleader m regard to a resolution contemptuously denounc 
mg a Judge of the High Court in respect of his solemn duty as a 
presiding Judge is not only contempt of Court but is further 
reprehensible os a misbehaviour falling within the purview of 
section 66 of Regulation II of 1827^ and as such can and ought 
to be dealt with by this Honoumble Court m its Disciplinary 
Jurisdiction 

The petition is supported by affidavits of Mr Barve, Deputy 
Superintendent of Fohco and Mr.Dikshit, Sub-Inspector, Police, 
Sholdpur. 

In showing cause against the application two affidavits wore 
made use of by counsel for Mr. Samant from which it appears 
that bo did not speak on tho 6th resolution beyond asking >f 
there was any objection to it Tho Police Officers depose to 
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words used by him defamatory of Mr Justice Davar, but this is 
denied by Mr Samanfc, we will therefore assume that they were 
not used ' 

It 13 admitted that Mr Samant presided at the meeting, 
opened the proceedings with a speech and proposed the first two 
resolutions He then called on other speakers to propose the 
other re olutions and took the sense of the meeting upon them 
He ottempts to escnse his con luct by pleading that he did not 
know exactly the terms of the fifth resolution until it was read 
out by the proposer It is clear, however, that he not only list 
ened to the speeches on the resolution and to the reading of the 
resolution without protest but also read out the resolution him 
self to the meeting and invited it to agree to the terms thereof 

We aro of opinion that in so conducting himself at the meeting 
Mr Samant was guilty of misbehaviour which renders him liable 
to suspension or removal from the roll of pleaders Pleaders 
are a prnilegod class enrolled for the purpose of renderiog 
assistance to the Courts m the admmistratiou of justice Their 
position, training and practice give them mfiuence with the 
public and it is directly contrary to their duty to use that mfiu 
euce for the purpose of brmgiog the administratiou of justice 
into contempt Mr Samant who owes bis position to a Sanad 
issued by this Court has invited and procured the passing at a 
meeting of nearly a thousand people of a resolution contemp 
tuously denouncing or protesting against the conduct of a Judge 
of this Court in passing sentence at a trial at the Criminal 
Sessions 

This conduct calls for more serious notice than a mete expres 
Sion of disapproval We suspend Mr Samant from practice for 
SIX months Ho must deliver up bis Sanad to the District Judge 
or the Registrar of this Court and may appl^ for it again m six 
months* time 


1908 . 


OOTSBX 

mZxt 

Pleadsb 

r 

CTaoinnitb 


B leso-c 



256 


THE INDIAN LAW REPORTS. [VOL XXXIII. 


1903. 

2T<?fcml«r 17 


APPELLATE CIVIL 

Bejort Mr Juihrt Cliandavarhar and Mr Justice n«aton 

6DNDRA.BAI SAHEB (obioiitai, Oppossni No, 8), ApPEI,IJ,^T, v The 

COLLECTOR or BELOAUHf (obioikil Petitioveb), Respovpebt • 

Braciiee — Taxation — Pleader's fees-^ Appeals »n Prolate Proceedirgs-' 
Seale o/ eostt—Act I of 1846, see 7 

Tho tiintion of pleader’s fees m appeals fiom probirte proceedings shonld 
according to a long standing practice of tbe High Court of Bombay, be ralnsd 
at Ba 30 

Appeal from an order passed by E. Clements, District Judge of 
Belgaum, 

The Collector of Belgaum as executor of the will of one 
Lingappa Jajappa, applied to tho District Court of Belgaum, for 
a ptobato of the will In this proceeding, Sundrabax (widow oI 
Liogappa) was joined a-' opponent bjo 8. This Sundrabai was a 
minor , and the Deputy Nazir was therefore, appointed her 
guardian ad litem 

Against this order, Sundrabai, represented by one Dnyagowdo 
as her guardian, appealed to the High Court 

This appeal was dismissed by the High Court , and the 
respondent’s costs were ordered to be paid by Dayagowda, the 
guardian of tbo minor. 

In taxing the bill of costs, the office taxed the pleader’s fees at 
Rs. 30, m obedience to a long standing practice m the High 
Court The respondent’s pleader objected to this taxation ami 
tontended fnal tbe pleade/s tee be tm 

the amount of fees due on tbo whole subject-matter of the 
probate petition, we, Rs, 6,08,02 1 under tho proviso to section 7 
of Act I of 184G 

The Taxing Officer was of opinion that pleader’s fee was rightlj 
taxed at Rs 80 

The respondents pleader thereupon applied to the Court. 

P. A Kkare for the appellant. 

The Government Pleader for the respondent. 


* Flnt Appeal No 20 of 1003 
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CUANDiVAJiKAR, J —The question of law raised in this case 1008 
by Ibe learned Go\einment Pleader relates to the saluation of fauKORABii 
Pleader’s fees m proceedings for probate The Collector of xiis*Col 

Belgauui haMng applied to the Distiict Judge for probate m lectobof 
respect of the will of Lingappa Ja^appa Sir Desai of Navalgund, 
ca\ eats were entered by or on behalf of several persons, one of 
whom was the deceased’s widow As she was a minor, the 
Collector applie 1 to the District Judge for the appointment of 
a guardian nd Wem The Judge having by an order appointed 
the Deputy N^lzir of his Court, an appeal was filed m this 
Court against that order by Dayagowda Leegowda Patil, who 
described himself as guardian of the minor The appeal was 
heard and the order was confirmed with costs, which were 
directed to be paid by the guardian The Registrar’s office 
having valued the Pleader’s fees at Rs 30 as part of the costs, 
according to a long-standing practice of this Court, the learned 
Government Pleader, who had appeared m the appeal for the 
Collector of Belgaum objected to the valuation, and contended 
before the Tazmg Officer that the Pleader’s fees should be 
calculated in accordance with the last clause of section 7 of Act I 
of 1846 

Ihe point has been urged before us and its determination 
depends upon the question whether probate proceedings, both 
original and appeal, fall within the meaning of a ' regular suit’ 
so as to come withm the purview of section 7 of Act I of 1846 
The learned Government Pleader contends that they are and 
relies upon section 83 of the Probate Act (V of 1881) The 
language however, of that section is far from lending support to 
the contention The section does not soy that proceedings for 
probate are ‘ a regular suit or that they shall be treated as such 
for all purposes It provides that “ they shall tahe as nearly as 
may bo the form of a suit, according to the provisions of the 
Code of Civil Procedure ’ This would show that probate 
proceedings do not, under the ordinary law fall within the 
description of a ‘ regular suit , it is virtue of >5601100 83 that 
they aro brought within that category , and they are so brought, 
not m point of fact but only m point of fom, for the hmited 
purpose of applj ing to them “ as nearly as maj be ” the provisions 
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of the Code of Civil Procedure, These restrictions leave still 
a difference between "a regular suit " and a testamentary suit 
That the Lej^lature intended the difference to exist is apparent 
from the special provisions in the Court Fees Act of lS70y 
for the valuation of Court fee in the case of an apphcatioi^ 
for prohate, aa distinguished from a suit. As section 88 of the 
Probate Act brings a probate proceeding within the description of 
a suit by means of a statutory fiction the purposes of which arc 
expressly limited to the provisions of the Code of Oi'il Procedure, 
We think we should be extending the scope of that fiction beyond 
its legitimate limits if we were to allow the argument of the 
learned Government Pleader. We hold, therefore, that the long 
standing practice of the Court as regards the valuation of 
Pleader's fees in probate proceedings should continue. 

R R. 


APPELLATE CIVIL. 


Before Jfr Justtee Chandatarkar and Mr JuUtee Seaton^ 

AMAHSat^G MAVSA^G (osicifal DErKVjpA>T), A7 FSI>la>T, t. JETR^ 
LAL MAGANLAL otbebs (okioifal PiAmrim), Respovpesi^* 
Toda Oiraa AUatcance Jct{Bom Act VII of 1857),teettori ^ — Jbrfa 
allonance — Attachment and sale of tn exeeulton of a decree — “ Money h^dy 

to hecojne d\tef tnterpretatvm-^Eowfar can the allowance he attschedond 

eold. 

Tbs plaintiS, who held a mone7.deorce agaiiub the defendent, applied for U* 
exeention by sale of the toda yirae ollomnce which the Utter was entitled to 
receive penodieaTly from the H imlatddr's Kaehen The specific prayer tb 
tho Bpplicattou was the attachment and sale of the allowance which was to 
become payable to the defendant dnnng the twenty years following the apP^* 
cation The lower Coiirte held that the defendant's life interest m the 

• Eccond Appeal ITo. STO of 1907. 

T The section mas as follows 

*' No tofftf yiros allowance shall be liable to attachment or sale la cxecotioo of • 

decree 

'* PfOTlded that any money dne or bkcly to become doe to ■ judgment debtor o” 
account of a toda girat aUjaanec may be attached in erecnlion of the decree sgaio*^ 
him, bot each attachment shall not atfert any money which bccoraei doe on Bi.eon*il 
of tneb allowtnee after sneb jadgment debtor's iltath ” 
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Appeal from the decjsioa of A. C Wild, District Judge of 
Abmeclabad, coofirming the decree passed by B J Desai, bubor* 
dinate Judge at Kaira. 

Froceediugs m esecution 

There was a money decree passed in favour of Jethalal 
Maganlal against Amarsang Mavsang fn execution ot this 
decree, the decree*holder applied for attachment and sale of the 
ioda gtrai aHoivance of Rs 303 payable e\ery year to the 
defendant from the MAmlatdar's Kachen at Mehmadabad The 
allowance sought to be attached was that which was to become 
payable to the defendant during the following twenty jears 

The defendant contende 1 that the gtrat allowance could not 
be attache 1 and sold , that the allowance for twentj j ears which 
the decree holder sought to attach and sell as a debt bad not 
become due , that what was uncertain and dependent upon the 
.pleasure ot Government could not be attached and <5oId , and 
that the allowance was paid to him for his maintenance. 

The Subordinate Judge overruled the defendant's contentions 
and allowed the esecution to be proceeded with Ills reasons 
were stated as follows — 

It appeirillidl tlio allowance in jncstiou isof ao^tare of ft rorfajimtallow 
ancc(s0ctho copy oftheagreemei t.condiUoD 1) In the case of the fecrefur/ 

of Stale v Khemthand, 1 L E 4 Bom. 432 it ha* ’ 


yinw allowance compnted at its valuation fortwentj years, could bo attached 
and sold in oiecntiOT of tho decree — 

ITeW, rctming the order, thnt it is clear froni the Linguago of sections of 
the Toda Gita^i Vllowance Act (Boml-ay Act VII ot 1887) that it is not the life 
interest of the judgment debtor in a toda gtrai allowance, bat something shoit 
of it that IS allowed by the Act to be attached 
The words "money bbely to become due ’ in section 5 of tho Act must bo 
restricted to the c»se where, for instance during the life time of tho j idgment 
debtor, a sum of money 13 directed by the Collector to bo paid to him on account 
of a allowance not immediately but ou adjte subsequent to the 
date of the order of direction, and the judgment debtor dies before that date , 
and to other cases of a similar character 
Undv-r what circumatances money la likely to become dae on account of a 
focfayiros allowance IS a question which cannot be aos vered exhaustively and 
inmt depend on the facts of each case as it ansrs. 
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390S Afl/fc 13 not exempted from ftltachment. Section 6 of Act VII of 1887 (iJorntaj) 
exempts the toia gtraa allowance from lubihty to attachment and saloio 
P execution of a decree bat provides that anr money due or likely to be due to a 

JnTnALii judgment debtor may be attached in execution of a decree against bun Itn 

thus evident that the moneylikely to bedue to the judgment debtor is expressly 
declared liable to attachment. I am, therefore cf opinion that the decree 
holders m this case bare a right to ptoceod m exesation against the moneys 
likely to be due to the judgmoot-^btor on account of the toia yiws 
allowance 

On appeal this order was confirmed by the District Judge on 
the following grounds — 

A giras allowance which is a vested right and only to bo discontinued 
under certain conditions is n t a merely contingent or possible nght or interest 
and section 266 (i) Civil Procedure Code and the dednitiou of contingent 
interest to be found in section 31 of the Transfer of Property Act do not coins 
in the uecree holder s way 

It is idaiitted by appellants pleadci that this is a toda^iraa allowance 
but the ruling m I L B. 4 Bom 433 of 1880 that utodafftrai oUovaoco 
IS not exempted from attachment is of a date prior to the enactment o! Aet VII 
of 1887 Section 5 of this Act shows that ^ be whole allowance is not attach 
able, bat the proviso to the section permits cash payments likely to be due to 
the judgment debtor until bis death to bo nttached Accordingly the 20 
annual caeh payments which will certainly be paid to judgment debtor unless he 
hrst dies may be attached by the decree holder 
in Government Resolution Ko 3436 of 5tb April 1806 the Legal Hamsm 
brancer expresses tbe opinion that the sale of a g ras allowance for some years 
m execution of a decree is allowable noder sections 263 and 38f Civil Prece 
dure Code bat it is argued that a debt to be attached under that section isnit 
be one that la actually dne not. as beie one that became due from year to year 
Here reference u made to I L B 27 CU 33 and 14 Moore a Indian Appeals 40. 
In the first of these ruhngs it is la d do vn that the debt must be an actually 
existing debt not merely money ll at may or may not become payable at some 
future time , in the second U is held that the sum attached must not bo luchoste 
but existing aud Jehu tc The 1 ability of Goveriiinjut to pay the giras allow 
ance is an existing* liability thongh tbe allowance is to be paid in the future and 
annually There is no uncertainty about the payment, and I therefore 1 old 
that the allowance comes wttbui tbe dcGoitiou of debt in Civil Frocsdura Code 
sect on SCO and may be attached under section 2C8, 0 vil Free dare Code 
It u nrged that to allow the sale of tho allowance would bo contrary to 
public policy us It 18 giv n to Its re ipient for a ivieca to be rendered to Govern 
ment id keeping tho peace mid presem g order it would appear howerff 
that tho allowance is of tho uaturo of comp>.ns'ition to free hooters for tho loss 
of the black mall which they ii»ed to levy, t*Je L L B 4 Bom. 432 Th® 
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giTUtA ID the SDDals exhibits 13 and 14 binds himself not to plunder, and to 1903 
serve Oovemment if culled npon I understand however that no service is auibs ivo 
now required from the holders of giraa allowances and they certainly in no r 

case will be allowed to plunder It will therefore not be impossible to permit JErnaiiAi 

the present allowance to be attiohed 

The judgment debtor appealed to the High Court 
T. R Desai for the appellant —A toda gtras allowance is pay- 
able on certain conditions according to the terras of the sanad 
conferring it The Government have always a right to demand 
services from the grantee It can bo revoked at hny time it is 
not certain and definite and the contmuance of the allowance m 
future IS not a matter of right It is not a debt within the 
meaning of section 266 of the Civil Procedure Code, and so the 
amount that will accrue due during the ne^t twenty years cannot 
be attached and sold Refers to Sartdas Aeharjta v Baroda 
Kxihore AeharjtaS'‘\ and S^ud Tuffmzool Hossetn Khan v. 

Rvghoonath Perahad'^^ 

Section 5 of the Toda Giras Allowances Act (Bombay Act VII 
of 1887) expressly excludes the right from attachment an 1 sale 
There may be attachment of what is actually due but what is 
j et to become due m the future cannot be attached The words 
“likely to become due ’ m the section should be strictly con- 
strued having regard to the nature of the allowance and the 
policy of the statute 

V G Aj%nki/a for the respondent — The right to rcceuo 
allowance IS a right pertaining to the judgment debtors It is 
definite and regularly payable The right is not within the 
proviso of section 6 of the Toda Giras Allowances Act (Bombay 
Act VII of 1887) 

CnANDA^ARKAR J —The respondents haviogobtainedadecree 
for money against the appellant applied for itsevecution by sale 
of the toda gtraa allowance which the appellant was entitled to 
receive periodically from the MSmlatdir’s Kacheri at Mehmad 
abod The specific prayer in the application was the attachment 
and sale of the allowance which was to become payable to the 
appellant during the twenty years following the application 
P) r C*i 33 P) awi) 14 Jfoo I A. 40. 
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The appellant resisted the prayer upon the ground that the oUott 
ance could not be attached and sold, whether un ler section 26o 
of the Code of Cnil Procedure or under section 5 of Bombay 
Act No VXI of 1887 This objection to the attachment and 
sale has been disallowed by both the Courts below 


Section 6 of Bombay Act VII of 1887 enacts todn 

giras allowance shall be liable to attachment or sale in otecution 
of a decree, prot ided that anj money due or likely to become due 
to a judgment debtor on account of a toia gtras allowance may be 
attached m execution of the decree against him, but such attach 
ment shall not affect any money which becomes due on account 
of such allowance after such judgment debtors death ’ Tbc 
words “likely to become du©^ in this S‘»ction hare b“en construed 
by both the lower Courts to apply to the life interest ot the holder 
of a allowance Accoidingly thej have held that such 
life interest, computed at its valuation for 20 years, can be attach 
cd aod sold in execution of a dccreo against the bolder 


Tlie difficulty m accepting tbis view of the lower Courts hea ni 
the difference m point of language between section 5 nod the 
preceding section The latter (section 4 of the Act) provides 
that ' no mortgage, charge or alienation of o ioda giras allo'rance 
or of any part thereof, or of any interest thereir, by anj recipi^tit 
of the same, shall be rail 1 as to any time beyond such recipi®'^^* 
natural life ” That is, a private alienation by the recipient shall 
be valid to the extent of bis life mterest but not bejond it 
the Legislature had intended the same to be the case as regards 
an alienation by way of attachment and sale in execution of n 
dccreo, similar phraseology would have been used in section o 
Nothing could have been simplei in that case than fu" th® 
Legislature to have said in section 6 that such attachment am 
sale shall not be volid beyond the natural life of the holder of the 
allowance But si far from using any such language, which 
would have been apt to show that that was their intention the 
Legislature have used language in the enacting part of section 
which prohibits in absolntc terms the otlach ment aud sale of a 
toda g\ra* allowance in execution of a deerte ,and then m the 
proviso which follows they moke an exception m the caw of 
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“ moneys due or likely to become due **to the judgment debtor. 1903 
But even as to such monej a the proviso says that the tight to amaesako 
attach and sell m execution of a decree shall fail if they become jkihalai, 

due on account of such allowance “aftersuch judgment debtor's 
death" The meaning of this w obvious Suppose, to take one 
of several cases that might be put in illustration, during the life 
time of the judgment debtor, a sum of money is directed by the 
Collector to be paid to him onaccount of afoda allowance not 

immediately but on a dato subsequent to the date of the order of 
direction , the judgment-debter however, dies before that date 
^lOW, under the ordinary law, notwithstanding the death, when 
the date fixed for payment arm es, the money would become 
payable to the estate of the deceased as part of his assets, and it 
could be attached in execution of a decree agamst him, as a portion 
of hia life-interest in the allow ance But the proviso to section 5 
altefstho ordinaiy law and pro\ ides that even m such a case there 
shall bo no attachment 

It seems clear from this language of section 5 that it is not the 
life interest of the judgment-debtor in a allowance but 

boroething short of it that is allowed by the Act to be attached 
The words "mouey likely to become due ' must therefore, be 
restricted to such a case as the one we ha\e mentioned above m 
illustration and Other cases of a similar character Under what 
circumstances money is likely to become due on account of a tod* 
gtraa allowance isa question which cannot be answered exhaustive- 
ly and must depend on the facts of each case as it arises 

For these reasons we must reverse the decree appealed from and 
remit the present darkha^t for disposal occording to law with 
reference to the foi egoing observ ations Costs to abide the result 

Seerce reverted, 

S. It 


s 1889—7 
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APPELLATE CIVIL. 


Jiefore Mr Jasttce Chandavarhar and Mr J'u$hce Seaton 
snSSAYAVlTIlAh SAIK (osiaiitit Sbfshpxst No. I), AmixiSi, « 
NAGAPPA SUDBATA SHANBHOG and OTirens (oeiojnal PaWTirP 
ASD DxPBNDAMa Nos 2 TO 4), Respondents • 

Stndu laa—Dehts — Son^a Itabtltly to paij father s dehts — Attachment often e 
aKaretnfamxly^roperty^-FatlterBfQVierto dealxoith the attached share— 
CVri? Procedure Code (,Aet XJV <fl885), section 276 
ten tte rigtt, t Ue aod intei«$t of a Hindu son in joint ancestral property 
has been attached in eiecntion of a decree against him and its private alienation 
by him has been prohibited by an order of the Court under section 276 of the 
Code of Civil Procedure his father is deprived of the power of alienation of tbat 
interest in satisfaction of his own debts 

Second appeal from iho decision of 0 0 Boj-d District 
Judjje of Elnara, amending the decree passed K B Nalu< 
Subordinate Judge at Eumta 

One Anant Subbaya (defendant No 2) and bis ti* o sons \rarla 
and Anant (defendants Nos 3 and 4) together constituted ft joint 
Hindu family, avbich owned on ancestral shop 
A money decree was passed against AV^aman in a matter which 
concerned him In execution of this decree TVaman's share m 
the shop was attached on the 8th Maich 1900 and it was eubse* 
quently sold to tho plaintiff at a Court sale on the 18th October 
1900 

ITeanwhilo on the 20th August 1900, Waman^s father Anant 
(defendant No 2) sold the whole shop to Subbaya (defendant 
No 1) m satisfaction of a family debt of Rs 700 
The plaintiff brought thepresent suit for recoi enng, by partition, 
Waman^s one-third share in the family shop 

In tho first Court, the plaintiff’s claim was decreed Tho 
reasons were as follows — 

The otta-hment of Waionii • oce iliird share in the shop and it* *54® icoh 
placein Darlihfi8t^o 454of 1899 on the 8th Afsreh lOOO Tlie ealo todefvu'l 
1 took pfaeo on tio 20th Auffost 1900 It is not JenioJ and do-s 
from the deposition of defeadant 2 that tho shop find its sit® forsi prt 
• Appeal No. 835 of 1907 
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of tbe kDCsstral property of defendants 3 to 4 Hence evidently defendant 4 
Iiid a third shato m it. The sale to defendant 1 of the attached third share in 
theshop 1 $ illegal under 8'^ion27oof theCivilProcednre Code (nrfe I Ii It 30 
Boro S37) The sale la re«po t of the third share of Wninan is illegal 
under the aborement oned section 27i> although the Court nio tooh place on 
the J8lh Oct her 1900 the at nchment was effected on the Sth ifarch lOOO 
plaintiff "Nagappa’s ehim is en/5>rceaWe tinder lie attadmeni as provided in 
section 276 

On appeal this decree was confirmed by the District Judge 
with a slight vuriation 

There was an appeal to the High Court 
Atl^atilAa Mxaram tor the appellant — The provisions of section 
276 of the Civil Procedure Code (Act XIV of 18S2) do not applj 
to the sale by the father The scctirn mustbe read with section 
274 of the Code which expressly prohibits alienations only by the 
judgment-debtor and forbids anv persons from taking transfer 
from the judgment debtor Here the alienor is> not the judgment 
debtor, and therefore the sale is not affected by section 27G 
Further the father’s power of alienation is independent of the 
sons In the cose of Mtiitnmul Ifanomt Hahiiann \ Mo/iun 
Mohitn^^^, their Lordships of the Judicial Committee hold that as 
a mitter of fact the son's vested right bj birth is destroyed bj 
the obligation upon him to pay the father's debts 

5 S Patl ar for respondent No 1 — The eon’s share in the 
house was admittedly under attachment at the date of the sale 
of the whole to the appellant by the fathei Tie efTecfc of the 
ttachment w as to arrest the poi' er of the father to make anj 
alienation of it s’e Malho Partiad \ M«kriaa Singh The 
fathers power of alienation IS not independent of the son He 
cannot alienate it without the authority of tl e son cither express 
or implied When the share is once attached, the *‘Ozi himself 
cannot alienate it much less could the father do so The attach 
ment constitut s a valid charge on the land see Snra} Burnt Koer 
\ Shea Protliad Singh^^"! It prevents even the right of survivor- 
ship in the joint family The attachment under section 275 like 
the rule of Its jjendens makes the alienation subservient to the 
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ijglits of the attaching creditor. The alienation isioidas against 
all claims enforceable under the attachment 
Simttra S Saittangd* for lespondent No 2 

Chanda\ ARKAT, J — Under the Hindu law a father has the 
light to sell or mortgage ancestral property, including the m* 
terests therein of his sons, in satisf iction of his antecedent debts, 
piovided those debts were not contracted for immoral or illegal 
purposes This right to dispose of the ancestral property ®o as 
to include and affect the shares of the sons arises, according to 
Hindu law, in virtue of the pious obligation of the sons to poj 
the debts of the father, which were not illegal or immoral In 

other words when the fother alienates the propertj, he exer- 
cises the ponerof alienation which the sons would ha\e evercised 
in disci arge of their pious duty which they owed to him ho is 
Mrfcually alienating the property for them and on their behalf m 
discharge of their duty m accordance with the power gi'cu to 
him by Hindu law '^hen once this piinciplo of Hindu law is 
grasped, it follows that when the right, title and mterostofn 
Hindu son in joint ancestral property has been attached in execU" 
tion of a decree against him and its priinte alienation bj hiw 
has been prohibited by an order of the Court under section 57® 
of the Code of Civil Procedure his father is deprii ed of the pow 
of alienation of that interest m eatisiaction of his ow i debts An® 
that IS so, because, the son's power of alienation hai ing been taben 
a^ ay by the Court (here is no power left m him on which the 
father’s power could rest after the Court's Older For lhcs° 
reasons we think the lower Court is right and its decree w con* 

Deo ee tonfirmd 
p p. 
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pos lights of the attaching creditor. The alienation is loid as against 
«CDRA\A all claims enforceable under the attachment 
^AOAm. Sumtfra S SaU%angd% for respondent No 2. 

Ciianpa\ABKAIIj J — ^Under the Hindu law a father has the 
light to sell or mortgage ancestral property', including the in- 
terests therein of his sons, in satisf iction of his antecedent debts, 
provided those debts were not contracted for immoral or illegal 
purposes This nght to dispose of the ancestral property 'o as 
to include and affect the shares of the sons arises, according to 
Hindu law, m virtue of the pious obligation of the sons to pay 
tlie debts of the father, ivhieb irere not illegal or immorsl In 
other words when the father alienates the property, he exer- 
cises the pOtt er of alienation u hich the «ous would ha\ e exercised 
lu discharge of their pious dutj 'which they owed to him ho is 
Mrtually alienating the property for them and on their behalf in 
discharge of their duty m accordance with the power given to 
him by Hindu law When once this piinciple of Hindu law is 
grasped, it follows that when the nght title and interest of a 
Hindu son in joint ancestral property has been attached in execu 
tioii of a decree against him and its private alienation bj him 
has been prohibited by an order of the Court under section 27® 
of the Code of Ci\ it Procedure his fother is deprl^ ed of the poi' rr 
of alienation of that interest m satisraction of his ow i debts -And 
that is so, becau-se, the son^s power of alienation ha\ing been tahen 
away by the Court, there is no power left in him on which the 
father’s pow er could rest after the Courtis Older For these 
reasons wo think the lower Court is nght and its decree is con* 
fiinjed with costs, 

Dec) ce (onfiTviid 
ir r« 
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I.— Tho Indian Statute-Book, 


RbVISVD CWTIOf 


Stijtr OjOl 8co ,elolh UU red, 

A.— Statutes. 

A Collection of ,3tatutes relatm*r to India. Volume I. containing the Stitotnupto 
t! 0 end of ISCK) Editio i . . Ui 6 (lOs) 

A Collection of Statutes rolating to Indio, Volume II, containing tha Statutei from 
XtbOI to 1803 Edition 1000 „ ^ . ... 8 (10a J 


B.— General Acts. 

General Aeli c£ the Gorersor Oeccnl of India m Conncii, Vol I, from 1604 to 1687 
1 dit on 1S93 . 

Ceoenl Ata of tUo Govenior Gecualof India in Council, Yol II, from 1685 to 1876 
Edition 1603 

General AeU of the Governor General of It du ui Council, tot III, from 1877 to 1831 
Edit on 1833 

(icneral Act of tlioCo crnoi Qoiietal of India in Council, to l\ ,{rom 1BS2 to 1834 
Ed t on 1803 

General Acta of tlio Qorernor Gensrat of Ind ainCouncil, lo V, from 1635 to 1630 
Edit on 1833 

.ravnl Acte of t lo Oovvtuor General o India in Council, lo* Vi, from 1831 to 1636 
Ed tion 1893 , 

i/WM al Acts of tbo Goveruor Ocaeral of I n] 4 m Council, 1 ol t II, from 1833 to 1003, incluiuA 

Edit on 1901 .... R» 3 (Ca) 


Ki 7 (lOa) 
Re 6 (10a) 
Ri 5 (Oa ) 
Ri 7. (10a.) 
. Rt. 5. (3a.) 
R*. 7. (10a.) 


^C.— Local Codes. 


II — Hepnnts of Acts and Heg^nlations of the Governor General of India 
in Council, as modified ty subsequent Legislation. 

Acts X of 1841 and XI ^1850 (Itcsistration of Ships) as modified no te 
ist^Dooembof. 1893 (with foot-notes brought down tolstDecaS^ 


• 1 st Decombor, leos 


7a fU# ' 


Aot XVIII Of 1860 (Judicial Offioera* Protection) with foot notea i» fp ao 
ActXIX of 1860 (Apprentlcea), as modified up to let May, 1006 8a.Cp(K) 
Act XXXIV of 1860 (State Pnaoners) as modified up to 80th April 
1903 £* ®E 

B modified up to Ist June 


Aot Vm of 1861 (Tolls on Beads end Bridges), , , , 

1807 - Cp 11».) 

Aot xri of 1866 (Legal Eepresentatlves Suita), as modified up tolst Bovembei 

1004 _ P*-’ 

Aot XIII of 1866 (Patal AooIdODts). as modified up to 1st Deoewber 

10Q3 - 

ActXXVlHofl865 (Usury Laws Bopeal) as modified up to 1st Decenibei 
1905 1* J'*. 

Aot XX of 1866 (Police Cbaukidars) as modified up to Ist BoTembei 
1003 *(1*) 

Aot IV of 1867 (Tobacco, Bombay Town), as modified up to Ist August 
1896 ^ - 8a “p iW 

Act XXIX Of 1867 (Land Customs Bombay), as modified up to let Pecembor 
1806 

Aot III of 1868 (State Prisoners), as modified up to IstAugust 2897 

Aot XXXIV of 1868 [Lunacy (Supreme Courts)], as modified up to 3«\>i 

Aot xxiv of 1858 [Lunacy (District Courts)] as modified up to 30 th Apr ! 

1003 - 2"- ^ 

Aot XXXVI of 1868 (Lunatic Asylums) as modified up to Slat M®! 

1005 1 
Aot I Of I860 (Merohant Shipping), as mod fled up to 30th Juno 1005 

Aot XI of 1869 (Bengal Land Bovonuo Sales), as modified up to Ist Au£u» 
lODQ . ^ . fvui 

Aot pn|^of 1889 (Workman a Broach of Contract) as affected by 

Aot IX Ql^iaeo^g^mployerB end Workmen (Disputes)], as 

Act XXI Of leeo CSooIetles Beglstration), as modified up to Ist 

1004 " ,Vm 
A ot XLV of 1800 (Indian Penal Code), as modified up to Ist Apr^l 

Aot V of lloi ^^:ioo), as mbdlded up to 7tb Haroh, 1003 

Aot XVI of 1881 (Stage carriages) as modillod up to Ist gp (i? 

Aot XXIII of 1803 (Claims to Wastelands), os modified up 

V.0J>. 1- ; Me- 1 

. • 5s 6P <1* . 

III 1 ^ 


Dpoei«bor 

r:"i 

ffc. (1*^ 
I <,(!*■ 

DccoTi bef 


JC 


Act X of 1S73 (Oaths) os modified up to let February 1903 ® 

Act II of 18''4 (Administrator Gonorol) OBmoditloil up to 1st July ^ 


«5r '*■' 

pp (i*- 


Act II of i8''4 (Administrator Gonorol) as 

*lth » 1 1 t of Nat rp Ut » i c o ! >4 « tU n t o 1 jr* d e i of U "»! a 

vlly for tl 0 I 0 ^ 0 t A t 

(European Vogninoy), as modified up to Ist Doocm' 


Aot^^XIV of 1874 (Scl oduled Districts) as modified up to Ist 

A®* <iri*'74 (lisvs Iiocsl Fxtont) asmodlflod up tolst Ootobor 1875 

AotIXori«‘7K _» V 



Act 2CVXIofI878 (Forrios), as modlflod up to Ist Juno, 1902 6s is Cp) 

Act X.VII of 1870 (Doklcnan Agricultunsts’ Eoliof). afl modiflod up to 1st 
March, 1896 10,s ( 23 ) 

Act XVIil Of 1870 (Legal Practitionera), as modiflod up to 1st May 
1898 ^ 7a 61 (li ) 

Act VII of 1880 (MorohaDt Shipping) as modified uptolBth October, 
1891 lOs (2a.) 

Act^^^of 1881 (probate and Administration) as modified up to 1st 

Act XV of 1881 (Factories), 08 modified uecembor, 1904 6a 6p (Ja6p> 

\ct XXVI of 1881 ruairuments), &i modified up to 1st August 

of 1881 (Central Proyinces Land royenue), as modified up to ist 
March 10 Oo Be 1 2 (2s) 

\ct 11 of (Trusts) as modified up to lat June 10^03 lOa (U) 

Act IV of 1882 (Transfer of Property), as modified tip to Ist December, 
IDOB J5a(2a) 

Act V of 1882 (Indian Easements) aa amended bytbo Bepealmgand Amend 
ingAct 1891 (XII of 1891) 8a. (U) 

” ^ *■ 1906 Be 110a (3a) 

• Ca (la) 

• • P to Ist December, 

B) &.(6a> 

Act XV of 1882 (Presidency Small Cause Court), as modified up to 1st June 
1908 > l£U.f2a) 

Act V of 1883 (Indian Merchant Shipping), bb modified up to 1st December, 
1004 6a (la) 

Aot VIZI of 1883 (Littlo Cocoa and Propans Island) aa modified up to Ist 
October, 1902 li>> (la) 

Act XIX of 1883 (Land Improrement Loans) as modified up to Ist September, 
1906 23 6p (It) 

— ■ r - - 'lit (•»*) 

ea (& ) 
01 (la) 
abruary 

1903 Sa.(lt) 


Act VI of 1880 (Births Deaths ond Marriages Registration) 


as modified up to 


Aot XIV of 1887 (Indian Marine) as mod Hod up tolBth February 1800 8^ (la.) 
Act V of 1888 (Inyentions and Designs) as modified up to Ist July, 
1903 

Act I ofiesO (Metal Tokens) as modified up to Ist An jl 1904 UOjj ((•>) 

Act VII of 1680 (duccossion Certificates) os moii fiocl up to 1st Deeombor, 


** an Index 

Act X of 1800 (Press 

bor 1003 _ 


and Registration of Books 


anreb 1 S 05 '■» ( 1 %) 

Ipnl lOOi 3i (I, ) 

1 st Juno IOOd, -with 
He. J S. "a ) 
's-mod fi dun o)st Deccin 

•*4. p 111 

b 1 owing tl 0 Schedules ns 
l'>u(li Ci 

I*) Oudh Courts .^ct (IBOj) 
lo Ip (I 

"a. In I 


-n y l>Io 'h. i t 

lo Surma Laws Act 

d n* r f 


1808 



AotIXon897 (Pro^tdent TuniH), fls modxflod up to Ist AnrU, 1903 1» C-' OO 


Act V of 1898 (Code of Giiminal Procedure), as moaiflod up ,4P,^\ 


Act VIII of 1899 (Petroleum) as modified up to Ist Docembe", 1004 
Act XIX of 1890 [Ourroncy Conversion (Army)], as amended by Act vii oi 
1900 

Act III of 1000 (Prisoners;, as modified up to Ist March, 1905 Gp 0* ) 

Act XV ofl0O3 (Extradit ony, as modified up to Ist December, 1904 6? a*) 

°"<:j^^atmn^III^^o^f^l872 (Sonthal Parganas Settlement), os 

EegulationV of 1873 [Bengal (Ea3it»t«> rAAontifl-fl. as modified up to Ist Jolyi 
1903 U 9p fi»> 

Eegulation III of 1876 (Andaman and TTicobar Islands), asmouin^^a i 


1st February, 1807 . „ , a a * f„».a 

Eegulatiou I of 1888 (Assam Band and Eovonue), as modified np to Ist Jum, 


5i Cp. (!*■) 


Eegulation VI of 1888 (Ajmer Eural Boards), aa modified up tolstFobiuary. 
1897 

Regulation XIV of 1887 (Upper Burma Villages), aa modified up to Ist Apru, 
1891 

Regulation V of 1893 (Sonthal Parganas Justice), aa modified up to 


Regulation I of 1896 (Kachm Hill Tribes), as modified up to Ist Aprfi, 
1902 ^ ’ 


III —Acts and Regulations of tBe Governor General of India 
in Council as ongmally passed 

Aotsfunropoaled) of the Governor General of India in Council lerB^ta 

Regulations made under the Stotuto 33 Viot,Cap 3, from No II or io< 
1908 8vo Sttcicd 


tTl 0 aliore raiy be obt^ lod 9 pantclj Tbe pr ce t ret 3 oi fitb ] 

IV —Translations of Acts and Regulations of the Governor General 
of India m Council 


Acts X of 1841 and XI of 1850 (Rogistretion of Ships), as modified up to 
December 1833 with footnotes brought down to Ist^Docomo » 
1"01 i» ip (i-^i 

Act XX of 1847 (Copyright) as modiDod up tolst May, 1893 TnUrlu ^ 

Dit'o 'r.-,ia 


Act XVIII Of 1850 (Judicial Offi ©rs Protection) with foot notes 


Op (i*-) 


Ditto 

Act XXSIV of 1850 (Stato Prisoners), as modified up to30thApru 
BU.O 

Act XXX of 1852 (Naiurnltz-tion), as modified up to Ist Dooombor, 

100 ? 'al lO 

Ditto t" V " 

Act XII ori665 (Legal Ropresontntivos Suits), as modified up tolst gn.(i».) 

Lovomber, 1004 *“ aM 

Ditto ' 

Act XIII of 1855 (Fatal Accidents), as mcdlflodiip to Ist Docombor. 

1003 1^) 

Ditto , J". •'Z rr 

Act XX of 1650, ns modified up to l'<t Novombor, 1903 Iniria - -'(!».) 
Ditto 

Act XXXIV of 1868 [Liinnoy (S ipromo Courts)] ns modifed up to 3ptn - j 
April, 1003 / ' I' 1" tTrla 1^ 

r«*to I" 

Act^XXV^oflPSe [Lunno; (D strict Courts}] ns mocllf ed up to 

-Dt o .1" 



AetSIHof 1S50 CWorkman’* ^rsaob of Contract)i as afTeotod by 

Act XVI of 1874 Jn I r^n. 3p. fl-» t 

Ditto In 3p fl».) 

<Vct ZX of 1800 CZ^oiployers aod Wcrkmon (Dieputox}] as xcodiHcd 
np to 1st December, 1904 • ~ IaUr<tn3p(U) 

Ditto InNssri 3p (la.) 

Act XLV of 1800 (Penal Code) os modUlod tip to 1st Apnl 1003 

In Urdu Pe 1 5 (Sa.) 
Ditto Inl.a rl Ke 1 5 (5») 

Act V of 1801 (Police) as modlflod up to 7th Ma-ch, 1003 In tJrJa Sa pp (la.) 

Ditto In Kaqn. Ta Op. (la ) 

Act XFI of 1801 (atsfo cnrrtRgoa) as modiacd up to lai Febru&py, 

iC08 In Urdn. la.3p (la) 

— Ditto In WaRT la 3p la J 

^Ot III 01 IH04 (Fore gnors) ae modiflod up to Ijt 6«ptemt>er, 1900 

In ITflu la (la) 

Ditto In AaRri la (la.) 

Act VI of 1334 (Wbippms) an mo liflod up to lat April, 1000 In Lrdn ]a.Cp.(lai 
Ditto In bagn la. 6i (Iv) 

A.otinoflfi05 (Carriers as -nodlOod up to ilst May 1003 In Fnln Pp (l».) 

Dli*0 In Jiagri 9p (1») 

Act III of 1807 (Gamb’ing) co modtflod up to Ist December, 

1800 - Inllasr 2a da) 

Act V of 1050 find an ArticlCD of War), ea modiflod up to Ist January, ZOOS 

In FiglJ Unln and N»”n Pound R» 3 (5.1.) 

Ditto U bound 2S.(oa.) 

Aot VII of 1870 (Court feoc) rc modified up *o Ist December, 

1888 t > 3p f2i 6pJ 

Ditto asmodifiod up to 1st October 1800 In Nngri Sa Pp (la,| 
Act I of 1871 (Cattle trespass), as modified up to Ist December 

1003 JuUrdn la Op (In.) 

Ditto la In ^p (la. 

Act XXIII Of 1871 (Penaiono) In UnJn ''p (la ) 

Ditto In U nd '<p (la | 

Act I of 1872 (Brtdonce), as moJiled up to 1st May, 1008 In Urln Pa ("») 
Ditto In bngt Pa (2») 

AotIV of 1873 (Punjab Laws), as modified up to lat IJoromber, 

1004 l»UT(la3 Cp (U Op) 
Act ZX of 1872 (CoQtraot), ns modified up to lot Ceptember, 

1809 In Urdu '>n Pp (9v) 

Ditto In baffi "a Cp. (S-a I 

Act XV of 1872 (Christian Marriage), as modified up to let April, 

1801 In Urlu I-u ("a ) 

Ditto In ^«s^l tv (“vj 

Act V of 1873 (GoTCrnment GaTings Dank), as modiflod up to Ist 

April, 1003 InUrdn 5p la) 

Ditto TrrNipr Ip (1,) 

Act VIII of 1873 (NoTtbsra India Cnnsl and Drainage), os mod fled up to 

15thJulT, 1600 In Urdu Z.% 3p (la) 

Ditto Inl«B^ 3-1 3p (Iv) 

ActXofl873(Oath8),aaroodlfloduptol8t rebraary, 1803 In Urdo Op (U) 

Ditto Id ba^n Iv (Iv) 

Act IXoflBVB (Majority), as modified up tolst May, 1008 la Urdu Sp. (la.) 

Ditto InKaeri 3p (1» J 

Act I of 1877 (Speoiflo Delief) as modified up to Ist Tebruary, 

1004 Urdu. 4v Cp (la, Cp. 

Ditto In 'NagTi. 4a. Sp. (Iv 0p ) 

Act III of 1877 (Rasistyation), as modiflod up to Ist December, 

1890 •« JnUrda.4v3p ("v) 

Ditto In ’S<CTi 4a. Cp (“v 

Act lof 1878 (Opltim), aamodiflod opto 1st Do-'ornber 1899 In A«-*a. la. Cp (Iv 

Act VTI oflB78 (Foreste) asmodifleduptolat December, looi In Urdu 4v(l\ C 
Ditto lu>a^ Sa Op. (la.Cpl 

Act XI of 1870 (Arms), as modified up to let May, 1004 In Urdu. Sv iI*J 

Ditto In Sagri. 2v (laj 

Act XVII of 1878 (Nertbem India Petries), as modified up to 1st June, 

Ditto I* 



Act XVIII of 1870 (Legal Practitionere), Ub modlied «« to 1st May, 

J 89 g In Urun. S-t. 6p (li-i 

Ditto In N»8T‘- 6p (li*-) 

Act XV of 1881 (Faclo' «s modified up 'olsc April. U'Oi. In Urdu. 1». 6p (I*-) 
Ditto Ii* N*V‘ 

Act XVIII of 188i (Central Provinces LandEevenuc),asnodifledupto 
Ist Novombor, 1-0^ In Urdu 9a. (la 5p 

Ditto In^ag^ 9a.(lser 

Act IV of 1882 (Trans'or of Property), as modified up to 1st March, 
1000 .. In U’’*!" •5'' r n 

Ditto In^a^n■ C' Op (®i 

Act VI of 1882 (Companios), ns modified up to In*^ August ^ 3 ^ 

Di.to 

Act XIV of 1682 (Code of Civil Procodur^as modiflod up 1° i®“ .q, 
December, 1890 „ I" U ‘ 

Act XIX of 1881 (Land Improvement Loans), as modified ,/f^ 

September, 1900 K (1. 

Act XXI of 1802 (Emigration), as modified up to Is^ Pp 

1QOO > o , j 4, .ip uv u 

Ditto TvNftc'’’ i ‘'■/ii 

ActlVoflSSl (Explosives), as modified up to 1st May. 1803 5* sp (1« 

Act VI of 1884 (Inland Steam Vessels), as modifl''d up to 1st July gp 

In Urdu Sa 6p U® “* 

Ditto ln ^a 5 n 8' ^ ^ 

Act XII of 1884 (Afirioultunsts Loans) aa r odified up to 'Bi 
S eptember, 1908 

Act XVIII of 18S4 (Punjab Courts), as modified up to Ist Dooeniber, 

- . InUf**";??' 

. In Urdn 8p (J* 

InUrfu 3p (iB 

to 1st (i- 

Act XXI of 1885 (Madras Civil Courts Amondinont) Ii* Op* 

Artt Tr of ISfln ffneomo ns morltfInH ,,o to la Aorii, 1903 InUrJa »*• {%' 

Ia^»BU> 3* ‘ 


Ditto 


istrntion) 


; Docoro'^'-'n’ fiv 

1000 . In i*' (U 

Ditto 1''!'“^ 

Act XIII of 1C31 (Securities), ns oracndcJby the Hepealtng and 

Aot, 1801 .f 1 IjrJn ip 

Ditto sn lit- 

AotVIoflBR (C-'inpantos Amendment) - 

Aot Vllof IPS, (biilts Valuation) 

Act IX of 1887 (ProvlBOitil Sitmll Cause Courts), as modified up to i| 

Docombor, 1800 InUrdnSv^P 

Ditto InViM:^ 1 * 

Act X Of 1887 (Native Passenger Ships) • i" 

Act XII of 1887 (Bengal, North West Provinces nnd Assam Civil Court") 

In Unin !"• “’r* 

Ditto 1?')*^.!^:^^ 


Of 1887 (Indian Marino), os modiflod np to 16th Februs^, 

iDuO In Urnn t“ 


. . Ditto 

Act XV of (Darma Military PoUco) 

(Allahabad XlnlveraHy) 

Act III of 1888 (Polloo), ns modified up to Ist March, 1807 
Ditto (Bspassod) 

! 0 


In U^n ... 

In lTrdti.f>r ; • 
l„N»zri 

la Ur^jr ‘ 




Aet IV of 18SS (Indian Bosorro ForeoaL asioodillod up to 1st Klarcb, 

1803 ^ . • III UnJu. 3p (la-) 

SUtu (as passed) 1 1 Ni r! “ip tio.) 

Act V of 1888 (Inventions and Dcslgna) « Jutmlu ii i U».) 

Act VI of 1888 (Debtors) „ . ... ... In Urdu C (la.) 

Ditto InJ>api Op (.lal 

Act VII Of 1388 (Civil Procedure Amendmont) ... „ Iniirdoii"! (la) 

Ditto Jn>>8„ri.li p (U) 

Act I of 1880 C&lctal Tokens), as modified up to 1st April, 1904 In Urdu Cp (i*.) 

Ditto In^a..rl Oji.(lft) 

Act II of I860 (^cnaorOB of Lonctb) w . •<. lo Urdu Sp. (la-) 

Ditto 3J) (la) 

Act TV of 1850 (Ucrchandlse Karks), as modified up to lat Pobruary, 

1004 . .... In Ur.’u U Dp (U) 

Ditto Ii Nt-n 2 i.(lal 

Act VI of 1680 (Probate and Administration) m In L du 6p-(ia) 

Ditto In Njt>rl 6p (1*) 

Act Z of 1880 (Ports), as modified up to 1st June, 1804 • In Urdu 5a, {2i) 

Act ■'CIII of 18S0 (Cantonmoats), as modified uo to 1st Jkfnrcli, 

1805 _ 1.1 3i.(l« Dp) 

Act XV of 1839 (Offical Secrets I as modified up to Ist April. 100 3 in Uido Dp (la) 
Ditto I”! '■agw Dp (la( 

Act XVI of 1889 (Central Provinces Land Eovonue) • liU lii*6p(ia) 
Ditto 111 i. la 6p ()a.) 

Act XX of 1880 (Lunatic Asyluros Amendaont) ... 1 1 Urlo 8p (lo-) 

• 7 • '' I Urdu Sp (la) 


■ . ' 1 Urdu Sp (la) 

. , • . • 1 Ordn Op (la ) 

I • I Urdu 6p (la.) 

, . . Sa 8i (la Dp ) 

• . a u Urdu 8a (Sa ) 

T'" f. ~ ^ ^ lu ^ninri 8a. (Sa.) 

• ' • * la Urdu Sp (la.) 

In Urdu Si (la) 

• luUidu Si (la) 

■ . Jii Urdo Si (la) 

. V, '. lu Uf<lu la (la I 

. lu Urdu 3i (li.) 

In Urdu \ (la) 

. , In Urilu Op ( a ) 

■ by 

. • In Urdu Sp (la) 

Ditto IB^8gn6p{la) 

. ■" ’ ... la Urdu Sp (la.) 

. , ' I la Urdu (ip (la ) 

• ‘ ' - ^ . oecdure Cod© 

■ .. Ja Urdu Sp. (la.) 

. ... In Urdu 3p (la.) 

< In Urdu 2a 3p (la Cp) 

InNagrula 6p (la.6p) 

Act III of 1804 (Criminal Proecduro end Penal Codog Amend- 
ment) . ... la Urda 3p (la.) 

Act V of 1B94 (Civil Prooedora Code Amendment) •• In Urdu Sp (i».) 

Ditto ID^a'Tl 31 (la) 

Act VIII ofl894 (Tariff), aamodifiednp to 1st October. 1003 Is Urdu is (U) 
Ditto. In N»en.Sa 0,> (•‘a) 

Act IX Of 1804 (Prisons) . .... la Urdu lo. SJ. (la.) 

Ditto luiagTi 2i.3p (la.) 


Act VII of 1805 (Civil Procedure Codo and Punjab Laws Act 


Act VI oflC03 (Indian Penal Codo Amendment) 


In Urdu. Sj (la.) 
In Itapn Sp. (la.) 
In Urdu Su (la.) 
la Urdu It Sp (It.) 
laVr^n la.Sp.(Ia.) 

In^t^ la. (la.) 
... In Urdu. Sp. (laj 
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Act VIII of 1890 (Inland Bonded Warehougos) • 

Uitto 

Act XII ofieoe (ExcIbo) asmodlfleduptolst August 1006 
Act I of 1897 (Act XXXVII of 1850 Amendment) 

Ditto 

Act II of 1807 (Criminal Tribes Aot Amendment) 

Act III of 1807 (Epidemic Disoases) 

Ditto 

Aot IV of 1807 (Fisberiea) 

Ditto 

Act VI of 1807 (Negotiable Instruments Act Amendment) 
Ditto 

Act VII of 1807 (Indian Emigration Aot Amendment) 

Ditto 

Act VIII of 1897 (Reformatory Schools) 

Ditto 


la Urdu. 8p (It) 
In ^•g^u3p (It.) 

'“n 3p IW 
In Urdu. 8p tl»-) 
In l\ii2T 3p (I»l 
In Urdu 8p (U) 
In Urdu 3p (U) 
lalinpn 3p (!*•) 
In Urdu 3p d*-) 
Iu^ftT Sp (U) 
la Urdu. 3p (W 
laNnpr 3p fl») 
In Urdu 3p (1>-) 
In Nucd (AJ 
In Urdu 3p (l»-) 
Inhs^tnOp Uv\ 


Act IX of 1807 (Provident Eunds), as modified up to Ist Op (i».) 


1003 

Ditto 

Aot X of 1807 (General Clauses) 

Ditto 

Act XII of 1897 (Ijocal Authorities Emor„ency Doans) 

Ditto' 

Act XV of 1807 (Cantonments) 

Aot I of 1898 [Stage carriages Act (1861) AmendmenL] 

Ditto 

Act III of 1808 (Loners) 

Ditto 

Act IV of 1808 (Indian Penal Code Amendment) 

Aot V of 1808 (Code of Criminal Procedure), 
let April, 1000 

Ditto 

Act VI of 1808 (Post Office) 

Ditto 

Act IX of 1808 (Live stools Importation) 

Ditto 

Aot X of 1808 (Indian Insolvency Rules) 

Aot 1 of 1600 [Indian Marine Act (1867) Amendment! 

Ditto 

Act II of 1800 (Stamp), as modiflodup to 31st August, 1905 
Ditto 

Aot III of 1900 (Prisoners), as modified up to let March, 1005 u ' V_ \u\ 
Ditto 

Aot IV Of 1800 (GoTornment Buildings) 


In Urdu 1» (IW 
In^»tT 1* '^‘1 
In Urdu Sp (W 
In 

In Urdu Sp 9»- 
1 Urdu Sp (!*• 
I ^flsr^ Sp (1» I 
In Urdu 6p (1»-) 
6p (1*- 
In Urdu 3p 
mod.flcd up to j 
Inllmd-iu l « 

la Urdo. 

In Urdu Sp J» 
Inh» n 3p.{l»il 
InLtda 3P (|* 
la Urdu 6p I*- 
Uh»pn y , 

05 laUrlu ^ 


Ditto 

Act VII of 1800 [Indian Steam vessels Aot (1884) Amendment) 
Ditto 

ActVIHoflSOO (Potroloom) _ 

Ditto 

Act ZX of 1800 (Arbitration) 

Ditto 

Act XI of 1600 (Court fooa Amendment) 

Ditto 

Aot XII of 1890 (Currency Notes Porgory) 

_ Ditto 

Act XIV Qt 1890 (Tarttf Amendment) 

Ditto 

Act XVII of 1800 (Indian Registration Amendment) ^ 

Ditto 

Act XVIII of 1800 (Land Improvement Loans Amendment) 

. » Ditto 

Aot XX of 1800 (Presidency Bonks) 

. Ditto 

Act XXI Of 1800 (Central Provinces Tenancy Amendment) 

Act XXIV of 1800 (Central Provinces Court of Wards) 

Act 1 of 1000 (Indian Articles of Wer Amendment) 

Aot IV of 1000 [Icclian Comtinnloa (Branch Rogistorsj) 
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In Urdu SP 

In Urdu 3P ^ 
InN»cn Sr-ll‘-' 
I i fdu "p 
In^» " P 

In Urdu "r JJ'-' 

Op lit! 
IttUrdu "r 

Sf It! 

In Urdu Sp- 

InN»-n Sp ‘i‘-' 

Inlrda Sp !»•> 
InV.~n.Sr 1^1 
s. In I rdu Sp 
In \.-n SP ^ 
In Urdu SP 

I, I rdu S" 

iVn. ri-SP- |‘* 

In Urdu. 31 

lnV»’TV 31 
Tnlr^ t 

‘ lSlrd«-5P Jj*- 

In 3P <1*- 

Inln-u 'P- j 



ActIXofl80C}(i>ineDdment ofCourt ft9t Aet, 1670) .m 
D itto. 

Acts of 1900 (Centui) ...... m. 

Duto 

Act II of If I tindinn Toll* (Army)] .» ... .w — 

Ditto 

Act III ori90l (Indian Port*) . — .« ... 

Act V of 1901 [Indian ForoatfAmeodmont)] . .m 
D itto 

Act VI of loot (Assam Labour end Dmlsrftt(OB) . ... 

Ditto 

Act VII of 1901 (ITatlve Cbristian Admlnfatratlon of SsUtet) 

Ditto 

Act Vin of 1901 (Mines) ... ... ~ 

IMtto 

ActlZofl90l ........ 

Ditto 

ActZofl901 ... .w ..... .. 

Ditto 

Act XI of 1902 [Cintonmonts (Fo uso Aeoommodetfon)] .. 

Ditto 

Act IV of 1902 (Indian Tramwa/a) 

Ditto 

Act V ofl902 (Adreinistratora Oenerat and Offlolal Trustees) 

Ditto 

Act VII of 1002 [Cnlted FroTinoes (Daslenation)) . 

Act VIII of 1902 (Indian Tariff) 

Ditto 

Act II of 1903 [Indian Post Offlae (Amendment)] 

Ditto 

ActniofX003(Eleetrictty) ... .m ... 

Ditto 

AocV of 1003 (Porte) ... 

Ditto 

Act VII of 1901 (Works of Defence) 

Ditto 

Act VIIX of 1993 (Probate and Administration) 

Ditto 

Act IZ of 1903 (Tea Cess) .. w . 

Ditto 

AotZ ofl903 (Victoria Memorial) ... ... 

Ditto 

AotZIZI 0(1903 (Lepers) 

Ditto. 

Act ZIV of 1903 (Indian Foreign Sfarrlages) > 

Ditto 

Act ZV of 1903 (Extradition), as modified up to Ist December, 

1904 ... . . 

Ditto 

Act I of 1904 (Poisons) 

Ditto 

Act III of 1904 (Local Autborltiee Loan) .. 

Ditto 

Act rv of 1904 West Dorder irffitary Folfce) 

Act VI ofl0O4 [Transfer of Property Amendment)] 

Ditto 

Act VII of 1904 (Ancient filonumeoia Fresarration) 

Ditto 

Act VIII of 1004 (Indian UniTersitiea) 

Ditto 

Act X of 1004 (Co operative Credit Societies) 

Ditto 

Act XI of 1904 (to revive and oontinuo acction 8 B of the Indfan Tariff 

Act 1804) ..... - Ju Urdu 8p a».) 

Ditto ln^»“f 8p (!»•) 

Act XU of 1904 (Emigration) ... ... ... . In Urdu sp a*.) 

Ditto lnN»f:TL8pn»J 

Act XIII Ofl004 (Indian Articles of War) — .. laCrdnSpanJ 

Ditto. 1“ b*Fl. 8p D*-) 
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., la 0rdt.8p (U4 
la b*jrd 8p- (la.) 
Id I rdD Op (IdJ 
In ^»$n Op (la.) 
.. In trJu Cp Ilk) 
In Na.n Op. Iln.) 
M In Urio Sp Ok) 
In Urdu 3p. dk) 
In >si;ri. Sp Ik) 
. Id Lrdn Sa (Sk) 
In )>B(n Sb (Sv) 
Id Urda Ip. (Ik) 
Id Ktgri Ip (la.) 
... Id Urda 1b (Ik) 
lo bBSd Ik(lk) 
. Id Lrds Ip (Ik) 
In hB;n.3p (1b) 
1b Ufdn 8p (la.) 
In ^Bgn 8p (Is.) 
In Urdu 1b (In ) 
In Nb^ti 1b (Is ) 
In L/rdn Ip jia ) 
lu NBgn 3p (la) 
In I rdu Sp [Is ] 
In “fp [la ) 
111 Irda 8p (la) 
In Uriu 3p (1b 
la ^sgn 3p (Ib 
111 Urda 8p (la 
In ^sgrI 8p (Is 
Id Ur u 2a 6p (It Cp 
Id ^Bkr1 2t 6p (U Op 
In Urdu 3p (laj 2s (Cp 
In bsgr 3p (Js 
In Urda la 8p (la 
In bsgr la Sp (la 
III Urdu 8p (Is 
In ^agrl 3p (la 
111 Urdu Sp (la , 
In Nagn 3p (laj 
I Urdu 8p (la) 
In ^agrl 3p (la) 

• In Urdu 3p ()a ) 
In ^agn 5p (la ) 
In Urdu 3p (U ) 
In Nagri Ip (la) 


in Urdu Is 9p (la.) 
in Kagi I la Op (la ] 
In Urdu 6p (Ik) 
la Nagn 6p (la.) 
In Urdu 3p. (la.) 
In )>agri Sp (lo.) 
fn Urdu 9p (la.) 
In Urdu -<p (la) 
In ^•gr 3p (Ik) 
In Urdu Op (Is) 
In Nsgn 9p (la) 
In V du la 3p (Ik) 
In b ur Is- 3p. Ik) 
li> Urdu Is (Ik) 
In Nagn la (Ik) 



Aot XV of 1004 [Indian Stamp (Amendment)? 

Ditto. 

Act 1 of 1005 [Local Autborities Loan (Amendment)} 
Ditto. 

Aot II of 1005 [Indian Universities (Validation)} 

,, Ditto. 

Aot III of 1006 (Indian Paper Currency) 

Aot IV of 1005 (Indian Railway Board) ... 

Aot VI of 1006 (Court Fees Amendment) 

* w— Ditto. 

Aot VII of 1006 (Bengal and Assam Laws) • ••• 

— . . Ditto. 

Eegulation I of 1800 (British Baluchistan Laws) 
Eegulation V of 1800 (British Baluchistan Forests) 
Eegulation VI of 1893 (Haaara Forests) 


.. Id Urda Sp (Iv) 
In Fsgn. 3p (It) 
Id Urda "p.(U) 
In (Ifc) 

, InUrdiLSp h) 
In ^•en 3p Ul 
. In Urdu 9p lU) 
la N»sri 9p (1»-1 
.. In Urdu 3p (li.) 

Id Urda la 6p (W 
In ^agn Sp (W 
... In Urda Sp (liJ 
Id Kagn Sp. (!*■) 
. InUrdn 2a (la 


In Urda 2a (Utpl 
In Urdu. 2a. (la flpl 


V a. ui liiuaara Jiorests; . * m ujuu.*-*.-!.. 

Eegulation VIII of 1090 (Britisa Baluchistan Criminal Justice). In Urda op (») 

.V . inUrda.2a.Sp (1») 
... In Urdu 2a 6p (l»-l 

. • In Urda Cp (!*■ 

, , ■ ■ .In Urda 4a Ip a»J 


V.— Miscellftneons Publicationa. 

Table showing effeot of legislation in the Govo’ nor General’s Connoil during 

1808 to 1000. 

Ditto ditto during 1901. , »• 

Ditto ditto during 1002. **;«P W 

Ditto ditto during 1903. ^ 

Ditto ditto during 1004. “ 

Ditto ditto during 1906, /P 

Annual Indexes to the Acts of the Governor General of India la Council fro 
1664tol0O5 The rrica II rot^d on «acb 

r - - r....... 


Chronological Tables of the Indian Statutes, rcmpded nnder ths 

OoTerntaent of India, b/ ? O Wiolsv, of the Inner Temple, Bamiter at La» 


Foo’ieap Bosrdi , 

nor General of India for 

05 Snper.rojiUto Innnal tubienrhon lU. »■ 
totutes, rcnDpJed nnder ths 


Index to Indian Statutes: Chronolosical Tabln and Index of the Indian 

vnder the orderi of the GoTcrntoent of India, br F O Wight, of the Inner Tempi*. - , 

Low. Edition 1897. TwoTolnme# . Hi 12 (Be- « 


A Digest of Indian Low Cases, eonU>tiinK High Conrta' lUporfi, 1662 — UVJ 

Connril Reporta of Arncali from India. 1939—1000. with an Index of eai'l romr"” 


Connril Reporta of Appcali from India. 1930—1000, with an Index of eai'l 
the orders of the Oorernment of India, bp J V U 0 ODUI.V, of the Uiddle Tempi*. ^ 
at Law. and Adrochto of the High Court, Calmtta la rx T^mee Soper ro/»l 
for cloth lonnd and Rj 7S for <l«arter bound (Ba 3 IX) - ... 

" “Upping 


Bi 8.(1W 
Acts in 

, Hi 19.(2»-®P’ 
5 .v 6 j 


Addenda and Corrigenda List ITo 1 of 1905 to the above . . ^'•JUrV. 

Aot V of 1800 (Indian Artioiet of Wsr), as modified up to 1st J*?" ,^5 

^ ** Ditto. In Urdu and 

Oontonti to ditto ... la Urdu and h»im 

Forest Law, 1800 ^’*5" eil CM 

Jho Quotta Miinlotpal Law, isdb ... In Urdn 3» 

Th« Criminal Juftloe Law, 1800 .. In {Lj 

The Baluohlitan Agonoy Olvll Juttioe Law, ISOe In Urd®. **• P' 
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list cf li Tl is ul PsbUutlias for sile wMcli arc Icjs Ihin two years oil 


LIQISLATIVE DEPARTHENT. 


[Ttf*' p »jo»ci»Tlrto I f uTit O re f> t rrUrL t of OOTmincct IMotln^i 

li. a, \o ^ Hut. If* t, Cft rut a] 


Th« rrt ef tb« O(ncra) Acl» I r- I Codr 
EaactmrDt* and Dlsei a o{ in 1 an 1 axr C • « 
Sto Totamei) tiaro teen eonildcra It redu ei. 

Thg Bntoj £t.»ct<»!nU u fo c« j Na»i Stt a 


To chant nhtrplBK index to 

ItfOl to 1007 ('eparatelir nnU per eel of 

iuu I bjr tb* I or Igu Dfjarttaenk 


L-"Tho Indiau S-atutc Book 

lIiTuen t .> T O'* 

St.ptr-reva Sc o S t ttti 

C — T ocal Cod 9 


Tho BcnEal CodCf Third Edltior, 1005 , ot th Pc i 
In lie "aL 1 altO^ iaCaati n rle 0 atoffilc 
Tbo Bombay Code, ol I TJird Edition 1007 
Ditto Vol II 

Ditto Vol III 

ThoCoorgCoJo TlirdFditton 1008 
E Jl and ARsam Code Vol I Edition 1007 
D 1 to Vol II 

Tbo ' 


it 0 I and T ocel Acte In feree 


Hi C ( 8 a.) 
1*2 (la.) 
1 * 0 (lOrt.) 
1 » 0 icifc) 


tLcl) lortroia VaJ uri.* . 


/•/7» JV«». 


The Bombay Code Vol IV _ . 

ADiges or Indian Liw CnsOR lOOO V C r Gro> ^ it«atLaw nndlOO?, 

1-7 B D Bo6u B «t t Liw 

E B and Ae'atn Code Vol III - , n n. t « 

U-EeprmUofAct^^^ 

AO.I ort«« L!Tp™ 1 ai "■> 

Act XXXVII of 1850 (Public Sorvfli/te I i i lea^ muumou up to Igt > 
Aat¥xXofw52(Ha.ural(.ot.OP«fAUaa.) oamod.fiod up to 30th Ap,l,"-d<l 
Aot'xx of 1B53 (Loeal Praol..iooors) »> »>«d.aod UP to Ut SaptaatJ lUl 

io1 ... SjJ 

iBt October 10 J7 ^ > nomofi flediiptolstOotoberlOOS B* 

lxvii"’o? u“»! tSc.) ».od.ded_up to la. Sopu^.l 

®?rl, 


1908 


Act I of 1872 CEvldonco) “?3*°mod ded 'up^to let 

Aot III of 1872 (Spool 1 aiar-iftbcs* 


% / 
a / 


I iai OI iOt^ - — - . - . 

AO 'ix" of 1872 (CoutrnoO "* up^l’’l8tSr(S??80;'' 


Act VI of 1878 (Treasure Trove), ao modifled by Act XII of 1801, fts 
preprinted on the 14th February 1908 2 *. *p. fl*-) 

Act XI of 187 (Arms), as modifled up to Ist Ootobcp 1008 6a- tl*) 

Act VIII of 1678 (Sea Customa) as modified up to Ist Juno 1908 B$. 168 (U.) 

Act XVI of 1879 (Transpjrt of Salt), ea modifled un to 1st October 

1907 U. «p (U-) 

Aot IV of 1884 (Ezplosirea), aa modifled up to let September 10 18 6»- 0*- 

Aot IV of 188 9 (Indian uLerohandiao , aa modlfl d up to ist August 1908 6v |W 
Aot VI of 1890 (Charitable i*nd wmontsi. aa motUfled up to Ist 

August 1908 li. tp (U) 

Aot XiX of 1890 (Excise) aa modified up to Ist Maroh 1907 t*- ' *•> 

Aot II of 1890 (Stamps), as modifled up to lat Maroh 1007 1 

Aot XIII of 1899 (G-landera and Faroy). aa modified up to lat February 

1908 24.6i>.(U) 


in —Acts and Begnlations of tba Governor General of India 
in Council as originally passed 

Acts (unrepoaled) of the Governor General of India in Oounoil from 1908 
up to date 

Begulations made under the Statute 38 Viot , Cap 3, from 1906 up to date 
[The sbotc miy Ic obt% nc<t Bipartite)/ The pnco u noted on neb.] 

IV — TrausHtiona of Acts anl Regulations of the Governor General of 
India in Council 

Id flrJn 6? (1*-) 
In tp 
lu, bldtt. !»• 
JnOrdB. !». (*; 
loUnlo t*-lU 


Aot XV of 1858 (Hindu Widow s Re marriage) 
Dt to 


to Ist January 1906 
Umtod Provinces) 


difled up to let Mar b 
I Lrlo.'ii 


''‘■P 

tti t/riu >* 
Id UrJ® i»-®P 


Deoumbor iUU i 

Aot XEII of 1889 (Cantonments), as modiflisd up 

1907 . 

Aot XII of 1896 (Exofaa), os mod fled up to Ist March 1007 I® / ;i iw.) 

Ditto In ? ' ' 

Aot XIII of 1800 (Qiandora and Faroy), aa modifled up to 
February 1908 „ r 

Ditto 

Aot I of 1000 tindian Tariff (Amondmont)] 

Ditto 

Aot III of looo (Coinage) . ^ 

Ditto 

Act V oflOOO (Stamp Amendment) « 

. Ditto 

Aot III of 1007 (Frovlnoial Inaoivonoy) . 

Ditto 

Aot IV of 1007 [Repealing and Amending (Rates and Cessaa)] 

AotV ofl007 (Lo''al Authoritlea Loan) 

. DJtto 

Aot VI of 1007 (Prevention of Bedlttona Mootlnga) 

Aot I of 1008 (Leaal Frajtittdnora) 

Aot IT oflOOfi (TurtfT) 

*009 fl.xnlo8tvo« OubstaDoea) .u~.— - 

Aot VII of 1000 iPrevontion of ExoUeraont to murder In 

j)ltto InBiadi-SP (t*-i 

V — Miacellnneoui Puhllcatlona 

Table ahowlnR effoot of l,eKt*la(ton In the QoTcrnor Oenoral* Co incU 
- - - daring 1006 - 

ditto doxlBg 1007 


xntto 


& Urio 9P 
lDb»fr^ PP 
In Orftt 3p (1» 

la Ord« ^ 

It. Napi ^ |^{ 
In Cfdu «P 

InUrdo. 1»- JP }{*; 
nJtBtfAU «r (**•{ 

Inb*aT(.«p(\w 
In Crds *P 
In HinJi- 3P 

In 0fd«.8P 
In H udi Sp (*»■» 
In Orda 8p i*! 
In nind (t*-? 
laLrei 

Ib OnJB-Sp (!*•) 


SvCp (UJ 

»». e^ (W 


Kegistered Ko. B. 2 


VOL. SSXIII.] 



' [PAET V. 


THEiIKDIAR LAW EEPOBTS, 


1909. 

A! AY 1. 

(I’agca 2G7 to 325 ) 


BOMBAY SERIES 


eoFTitwo 

CAFES DETEPlllKED BY TUB HIGH COCBT AT ECS'BAY A'ND LT 
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THE Indian law 

■ ' Publitktd in fWXT 

CAI.CUTTA, MADRAS.,Bd««AV 

Tfatf liidi*9i L»w Kcpotta, pabllilud uudur t)u , 

loathty ^rii, M80«:i u poMtUfl . ^ 
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tb; OHi'.vr 3u cliar’C E:iiir«l Sotrvtenot Booh 
t ortho Sup nrliitQuiL.'nt, Govcnuneut Coutn) IVm, B« ah«f • AT 
’igtlroa of Afjrj'ind Ou']l, A>Uhih*d. - 
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An; oau Fort ■. 
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In Iloyal Sto. Olnih. Gilt. Paqe^ 1,002. Pnce Pa. 20. 
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Fifth Edition is considerably enlarg’ed and thoroughly revised, 
and bFOUgrht quite up to date. 

Fifth Edition contains 125 pagres more than the fourth edition 
Fifth Edition includes 600 cases nioie than the last edition. 
Fifth Edition embodies more cases than any other existing tpork 
on the Indian Penal Code. 
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TAl^Li: OP CASES REPORTED- 


OIIIGJN-\T. CIVTTi 


Jehangu Coirujt (Sir) v Th« Hope MiU<, Lunited 
Shirajirao v. V^Bantrao ... 


APPEI^L^TB CIVIL. 

Xmzvte T SbsidUu m. .m 

Oeoesh v. purihotUm ... 

Sladhtuudan F«rvat v Sliri Shftok&nchirj i .. 

Um^bai V Vithal .m <... 

Vacbham i Vachhsni ... 





INDEX 




1882— iV.src OS. 

See Dlcaee »• 

XIV, SEC. 11. 

J«e Cmt PaocEDCBE Code 


... 2'J 

... 


See ClTlL PfiOCEOCSE Coor 
SEC 211. 

See Cnit Procedobe Code 


- SECS. 27S. 282, 233 and 287. 


CiML ProcfDvrE Co.in ... .*• 

ieS7-Vn,8ic.f, 

See SciT-j V^LOATroN Act . ... ••• "" 

ADVERSE P0S8CS310V— leiree/i 

eontMuiee adterse fosieetion—Aele of etelvene T’OttetSion'^f^f^^^ J . ir. 

prop«rt7 la diaput« belonged joiQtlf to two l)rf>thers (} and P. an4 

obtained a decree on • mortgage bond egaieat P. as inansgef nl **?. , 4»i« 
ia etecution of the decree the property was sold to V, AVbea V. Bongbt to i> 
possession of the properly he was obstructed by 0. and ho lisdto “*®*n*i 
ngaiBSt G. to remove the obstructioo. In that suit it was . ** Vf » 

Norember 18S6 that V. was entitled to recover posic^sion by partuioS 
moiety of the property. The aoplication io cxecnlo this decree tv»v j '',,ile 
Collector who on thellth of December I8l'5 eDected iho 
over eyrobolijvl possetsion to V of hie shore. This sharo was sold to l|‘ , 
on the 16th ?Carch 1S2S Jlleanwhile, on the 4th October ISOl, 0 *™»,i na 
whole of the properly to defeodaot'e father. Tha pl;iintiff ^ 

the 4th October 1200, to recover possCTsiou of Iho property from flo'c” 
the latter contended that th j claim was barred by ailvcrso poeses'ion, 

Jltld, that to entitle ILodcfmJsnt to add to the period of bisoivn 
pcssession (which was admittedly less than 12 ycarv before the d'to * 

. ‘ • « • . » I shown thsi 

ng as the drcrce 

..... • . . unn- die 

i. . , •rto/onnlDg 

II • , I ■ . . nteJ them ff^^. 

II ■ ft nev CIO*’ ^ 

The qiicitlon of adverse poMoasion n» liotwccn tcnanls-in common 
not on a sererancs cl the leoaot7*ja.ea*nmon by partition bnt cn exc»n 
occopition by one co.tenvnt amoaotiot; to an oniter of (ho other. , 

Avairs Ritri r Siirtntan KsBarav ... (If**^*) 3' I"'"’ ' 
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ATTACIUIENT— Vo if» (Iffre —^] xeeUntr — Attacfmnt sale f p’'operiy 

trortjagel Ktlh po’ ssxon io a thtri perm — iuet onpuiehase bl ladqnt’nt 
crtdtt'ir KtOiltace of " " • 

to confirmation of si 
Dr'jaje < as fraudt 

svde np* ojt—Hstopp I ' 

{Acl r/ro/l«'-) « * . o u, 

Sfc Civil Pi ochditee tunE m* 311 

AtCTION PCrcriASEl — 1 oB^y r c-i, s« lUu/iieit a I sale of 

prep }tp m tqojel i liA po ic sion lo a third person — Autiton } u chase 1/ 
j Jgrtei ( cred tor I'-i/A I aie of Cojrt « hjecC to morigOffe—S at h j } d levt 


S Ctvih reocEDVst CooE „ 311 

CASES — 

ly dhu Perskad r Dal Ico isingl foil wej 

S' Dccseb ... 2f3 

io ter T Dsiiw )ih (1 °r)f T. P 861 fo'lowcl 

St' CiTiL ProcEDiRC Code .» 2 6 

Dixji a iv { (1 Oo) '’I Bon "j dutm^ishej 

See Sens Valuitio’. Act ~ ••• "07 

Ilin Slider I)x r K hhuv r Putr it] 731 folloKed 

See Suits Valicticv' V t ^ 30“ 

It! an Ch n ler Da ra r Dir csicar Mon hi (ISO*) ’I Ca* 831 approved 

Ss Civil Piiollduke Code ... 20J 

Jfaehar J / oj VujaT Sai D tthore 7 ho n 230 diatuigJisliad 

See Civil Pbocedubb Code ~ •*. 2J3 

i/ahvmt I y Dr ih la (1«37) 11 AUd 10 referrod to 

See Civil I bocedurs Codl . .. 203 

IV Lil (1S8"J 2> Bojj 7 l.followel 
Sec JAeceee . 273 

fiundo Jx.li urAu«i rx Uinorithh ya»(190 57J approved 

See Civil Pjoclduib t dl . 2'>3 

J rbiltJx. ntca v Jr«i7i tud PuIjiKt (1007) 29 AU. 267 referred to 

See Civil Pbocbdupc Codl m . . 293 

Damar ^lirruCT (ISS2) 8 Bom 116» referred to 

See Civil Procedube Code m . ... £78 

Sarxi Cheltt v. Aehy (1873)7 Mad H. C 11 £oO, referred to 

Civil Pbocedube Code •.* . 

o 


. 2 ^. 







CAStS — conlmvedi 

Sangajia v {langapa (1878) 3 Dom. 476, referred to 

See Civil Pjioceduee Coiib «. ••• ••• •'* 

SitSxinkur Bkarh Svami'f. Btlfin Lingayah Charanii (IB^) 3 Moo. I A 
198, referred to. 

See CiviL ProcBuprE Code ■ •** 

Fflijtdeoft Shnnhhaga v. K%deo-dh Haniapat (1874) 7 M^d, H. C 11 390, refer* 

S>.e CmL Pkoceddeb Code ... ••• ” “ 

CAUSES or ACTION, jSIlSJOINDEB or^tandl »ito(s ol difernt tdlyrs 

and in po«i»jjj(jn o/ffi^erejat ue/ione wa-fer different Itllte^One emtio retoter 
■potsemon of the lands — Intcrloctdoi y judgment* agai‘^st different aefi.ndanCs^ 
jPtnal judgment for possession to be leseroed till the of the trial idtvt 

JProeeilure Code {Act Jf/F ^1?82), sec 28. 

S’.e CivzL PsottDoac Code ... ••• 

Oim PROOBDuni: code (AOP Xlv op 18S2). BEO iU^^Shaniaraeham/f 

ofSharada Mefh r,l^ /r. c»~ » > .» , ,, , , r> - 


of tnnt iMato 

The lower Conrt made A decI&ratiaD that the defendant wni not oaliUed to 
call himself a Shaolcaracfaatfs of the Jyotir Math or of a branch of it at PhoJk* 
and an lojanction against tho ilefeodaot to etyliog hitfscU and claiming 
tccoieing offerings. The claim for an nccoQ&t and recorerf of offerings 
by tho tlcfeodant was not allowed as tho ofitnogr might or might not have be* 
made to the plaintiff 

On appeal by tho defendant, 


uiSv. iiHS-a Ol lulerlorcd with 

} or intcrferrnco with incro dignity no suit riti bo snoinlaircd 
1 or Tolnu’ary ofTeringi roconred no salt wiU Lo 

bn <. nl r 1 ! ort, Sieitnit l-i Ikn I%»gsyah Charanli (I9f3)5 Moo I A 
1! «, S’ inyipj t a (1 57*) 2 D>ai I'O.and /foiiit. 

lie, referred tc 

I 'rr T. rtk jirD5) 0 T R C^l, Miowc 1 

.''aojiiirri'i Fail. AT r. .‘511*1 f'lu’ra.Pir-iurTa ... 

4 



INDKX. 


CIVIL PROCEDUBE CODE 

different ttUaies and m m 
Olft • 

for pc 

the re • 

which • » 

were r • • 

la thi • • 

actiOQ 


(ACT XIV OP 1882), sec 

Itffinti nf ^ a 


Pige 

a— ‘Lands iiluate at 



bj tbe snecMBtfe tn&l o{ tho leeaes sepMately &ffectiag different defendants 
Following the English practice mteiloculoiy judgment* may, if (he plaintiff 
anceceds be given against different defendants as their cases are disposed of, 
final judgment for possession of the whole property being reaerred tiU the 
oonelmion of the trial of the whole caae 

Jthan CJiunder Sasra v, Rantestear Mondol (1897) 2>1 Cel 831 end Rkndo 
JCumar 2fasltr V i/anomaf* Oayan (1902) 2» OaJ 871, approTei 


: ) 

KU tU 

Kaehar Dhoj Vatjay I7a» J?af-lore (1892) 7 Bom 280, iliatioguiahed 
Uaanii *> Yirmi. ... ... ... (1903) 33 Bom. 293 

■ — , — SEC Decree— Etesu* 

Uon—Transfer of Properl;/ ffcf (fro/1883 , see, 93 

See DecSEe . , ... 373 


278, 282, 283 esc 2S7 

— J/oncy-d«rce— J’lecurisi ; — Atlaekmcnt aad sale oj properly mortgaged u:ith 


iiii>Hg<4,o ijsiuto lilt) ( 


of the Court eubject to the 
I was ooDunneu and the decree was satisfied tbe 


Held, that, as the Shit was brought before ilie confirmation of the sale and 
the aatufaction of the decree, the plaintiffs were judgment ‘credifon and not 
purchasers 

n 







Seld further, that the plamtiffa uader their purchase srero not purchasers of 
merely the equity of redemption and were not bound by estoppels which would 
have bound the judgment debtor There is nothing to prevent such a pnrchas'>r 
from benefiting by the clearance of any claim upon the property even if he has 
himself to sue to procure it. He may alike displace a fraudulent rnd redeem an 
honest mortgage. 

GtSMK V PprsEOTTAii . . ... ... (1903) 33 Bom 311 

COURT-FEES — Suii/o'^ declaration and contequentia' rahcafioii— 

{fiction — Ffllue q/lfte rciie/ rfofcd t» Iht plaint — Siifj Faluafion .lct[VI£fif 
1887), «c. 8 

See Suits Valcatio't Act . . •• 

DECLARATION, SUIT FOR — Valuation— Court fies — Jurisdithon — Value if tli 
relief elated in the plaint — Suilt Valuation Act {,VII of IBBI), etc 8 

See Suits Valuatiov Act ... . ••• • 

DECREE— Flxcci(tion—O»rtl Procedure Code (Act £C1V of 1S82) ecc 311 

j-~. * -in 
il 


Where a decree Tiiei contemplated an account being taken, bat wasaiDot ni 
to bow that account was to ho taken, end the Court hss declic‘*tl tu roodit} 
the decree by losorting such a direction, it would be out of the qu«sM''n tJ 
compel a patty m execution proceedinge to do that which ho is not ditcc ea to 
do by the decree 

Jjtcdhta Perehai i.Baldeo Stnoh (laH) m Cal. 618 and iiTa/i'frfin 7. LA 
(1807) 22 Bom 771. followed 

StB JciUNCtn CowtsJi tr Tub Ilorr Miils, LtinTcu . (IS0S)23B m 27J 

EQUITY OF nEDESIPTlON — Honey JecreeS'iciition—ACliehmcnt un I tah^ 
provtrly inorlyaged with pateeeeion to a third jignon— I KCtion.pi rr/ axe of 
yi£<fyne»it errieWr kiM leave of Court eulyeef h irortyaye — &i it li/ judynieut' 
creditor prior to eonfrmation if tale and eatiefacUon of dcreefor o deeluru’i a 
that the mortgage icjx fraudulent and vithoat coimdcmtion—rur'l '^e'“ 
Jutoppele Jimfiny upon judgnientAeblor—Cicil Pro'flure Code ( irt 
1832) xeex 278, 282. 233 and 237 

. See CiME ProcEPCR* Code ... . •• "* 


ESTOPPELS— .l/iinejf tferffe—J?..ec»f/im — AtlarUm^nt an I tale of prtpe y 'I' 

tntk to a tAird jwreon— .latcJioAT^wcf oSs 6j I » ‘J" n' rr<d«f»e 


Fee Civil Pnocroi t* Conr ... ••• 


^htr* a decree ri,, coaUmpUted an aee<mnt being taken, but w«iilf»t »* 
to bow that account was to be taker, end lie Court hss declined to irwl fy 

u 



isn»rT, 


vii 


iha dccfco by inserting such a direction It would be oni of the question to 
compel a party in Pxecution<proeoediiiss to do that wliicli he is not directed to 
do by the decree • 

^)udfa i PerdisJ \ PaWeo i’lnji (1691^ 21 C®! 61B and JTaTidrainT. Baity* 

(is 7) -2 Bom ^/l, followed. 

Sib Tfhivoib Cou vsji e The JIopf Mitts, Limited ■. (1008) 33 Bom 273 


and 287 . 

.5 e Civil Proceudue Code . ... ... ... 311 


Bell, that the second son was not entitled to any share in the property. 
SstvAJiSAO 0 . \ AS*KTB40 ... .. (1908) 33 Bom SC7 

INJUVCTIOX — Su*tfo^ ctrcfar<i(ion and con$e(iuenUal rehf/’^Valu^tton—Covrt' 
feet — Taint ofiht rehtf ttattd xn tJxe plaint— Suits Valuation Act 
(rJT 0/1887), «<? 8 

Sens Valuation At' . ... ,.,307 

INf . . . • . 


ace JS 

Ste Civit PsocEDUEB Oox>L ... ... ... 293 

JOINT HINDU /AMIL\ — Release by « eopaieenar— Right of copantner't 
oflerbom ton to tlaini a share with Am Iratkere — Hi tdu Zatc 

See HiKDi Laii . . M. ... 207 

liJPJSDICTION— «»f<> prteeilenee or privilege beti'^en purely rehgioitt 
funclioii'trtes— Civil ProerJuie Code (/!“# Jit oflb32), tee 11 

^tc CiML PjiocsDbKr Cope ... ... ... ... 278 

— Suit f 01 deel ira^oM/iiu/coi teguenltal relief— Valuation — Court- 

fees — Value of the riUef staled in the platnt-^uils Valuation -ieHyiloflfSTi, 
tec 8 

See SciTS VAti-ATiox Act m. ... m> 307 

MISJOINDER OF r ARTIES 

.S'. Civil- Pio EurpE Corr ... ... ... ... 2<i3 
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i»r»rx 


MONEy-DECKBE— taltoj «i/i 


— Lmtt X looeuuio i,uiie ^Ati ^nr uj <uj 

2SS and 2S7 

Sea Civil Phoocdcpe Oode ... ••« •* *‘ 


OUSTER— .irftJew pow.Jion— ^deerte poitetston heheecn Unanli-ui-common'- 
What consttluUs athersa posseasion^^Ac's of etclttuTt powiuon 

Sea Advbrie PosaESiXOK ... ••• • • 


Btt CiTXL PjlOCBDCBE CODF 


PARTITION— a eoparcenei^B,oU(fcoi'>irttntrt 

oflcThom ton to claim a thara »tlh htt IrcihtrS'^JIindH Lav 

See Hivcc Liw ... . . ' ' 


■ . . * d*/ertat 

, •,dt^V,r 

, ixprtni 

u I. .>.u ..x A .Hu.juujJ »eiu put$es$ton toOt reatrvttluU Uittone^anon of 
the tnad—C\eil Proe^ara Coiti^Aei XlV ««. 23 ^ 


Ste CniL ProcEmriiE Cod* 


nEL^ASE nv COPABOENEB-BijM comrcimf'i n/J.rfocii Mii O " 

thnte iciIA Alt broiAtrt^Jotnt tlmdit /iiMtlif — Jltndn Latf, ^ 

See Hivpo Xiin- ... . . ... 


Math plainli^ 


eceJenee or pntdfj' 
Cnrll-C!>'t 


See Cl'lL ProcEPtrsB Cjde 


the pUint for tbs purjwts both of tha Court fec« Rn<l junvltetion. 

//an Staler I)»U r. Aufi Kunutr Petra (I0>*) 33 C«1 7^-t. WlowJ-l. 

Z>»yjrn«T ^erd/an fu(IOOC)0l Dora 73, i»»Hn^’nisheJ. , . 

ViatniKi t VAaiiuif .. .. ‘ 


TRANSfni OF priori nn act (IV of irr ^'\—Vter't-^T‘str*‘i 

C*io//’n»**f.re Ctv/f (fr/ A'/Fi’/ 16^2), iff -MI 

A.-* Drcstr ... ... ... ... — 
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Bf/orc itr Juttice Knigit 

SHlVlJIUiO iLlDIIAVRAO u.d avotheb Piimigpi, « 
V^SANTRAO MAMAYttAO, Dwevdabt.* 

Hindu Bau — Jotnl Hindu family — Stleate hy a coparcener — Htyht of 
coparcener e afiet I Jrn «*i to elaiji a eltre t-ilA in hrolhers 

AT, a member of a ]OiQt Hindu fimilf baiogmrolred in debt, giro areleaee 
of hie share to 1 is father in conaiileratioa amonfst other thin^ of tv sum of 
Us 5 000 At Ue time of this rel asc M hid one sin hring On this 
son snlny tl e co jaroeniry for partition it ms held («n Suit Na 4’’3 of 1901) 
that he iras entitled to a share lU the joint family property and that (ho release 
acted only against Ins father personally After (ho date of this decree AX had 
another eon horn trho sued the drst eon to recoror from him a moiety of the 
som allotted to the Erst son on partition. 
n«iJi (hat the second ion T7\i not eatilled to any shin in the propei'ty. 

Ooo Yitboba Haakojoe, a Hiodu loliaLitaot of Bomboy, aod 
the great graDciratber of the 6ret plamtiiranJ of the Jefeodant, 
hdrem acquired considerable rooreablc and immoveablo property 
tinder the will and codicil of liis graodfatbei IToshioath Bhikhaji. 
This said wiU and codicil were aftcrnardshcld \om and inoperatu e 
os dealing with property which was ancestral m the hands of 
Kashinath Bbikbaji. 

Vithoba JIankoji died on the 22nd of April IS?*! leaving him 
surviving one son Kashinath Vithoba and two grandsons 
Qiinpalrao Kashinath ond Modbavioo Knsbiiiath, The said 
Kashinath and his said son and grandsons contiacted (0 Jne 
together after tlie death of the said V ilhoba as on united Hindu 
faradj joint in food, worship and estate The first plaintiff and 
the defendant are the sons of the said 3fadhQ^^ao Kashinath. 
The defendant was born m ISSJ Kashinath Vithoba died on 
the 23rd Juno 1501 

On the 20th January 1833 Madhavrao Kasbinath became 
involved m debt and in consideration of hw father paying the 
sumofKs 3,000 m settling his debts and for varions other 

* «(!« 42tori'i>7 

V 2W&-t 



mrt 


'MOKEV'DFCnEIi— w^//acAra#ii<nsrf $alt «f froyifrijf mortg'f']''l Ki\ 
potttiuon io a tAinl perfon-^ylueitom pureAsM Jy juiignfJK-rreihlar fetH leartcf 
Court tulo^ciio viorlgitye-^Sint }yjitdgineMi-creJitor prtor to eonjirtnation ff 
tale and latn/aetion of dtortrfora detlanttioniha* the mortgage was frau luUtl 
and v’lMoiii eonttderaiton — Paret ase^Equttg of redemption — Psloppelt l»n 
vpon judgment detlo} — Ciotl Prof^are Code (tel VIV of l^S2) sees 278 292, 

2S^ nnt/ 257 

See Civil I’nocrDirE OoDt . . ... •* • 

OUSTFR— potsestion—Adoerte possession telween tenants iifeorntnon— 
What eonsUtu’es «(/e*rja possess\o*'^Ae‘t of exelauee posstsuon 

See Advzpie Po'ie'siios m* m. . 

PARTII' S, MISJOINDER OF— 7jc*J# situate at different 

of different persons under different titles— ‘One sul to recover possittion of n* 
lands-~lntorloeutory Judgments against different defendants — J-iiial J<ulpjvnt 
for possetsion to he reserved lilt the eonelaeion *f tf e in tl^Ciril Piwed ire Code 
lAel JT/Fo/lSSa) see 23 

Bet CiTiL PpocfDcrE Code ... ... 

PARTITION— Joial Jlmdu family’— Release hy a eopareener— ’Right efeoporeener s 
aflcrlom son to claim a share snth hts Irothen— Hindu Lax- 

See JIlVDC Ij*w ... , ... *” 

PRAOTIOG— Xdnia Situate at different ttUajss an I i« possession of different 
persons under different iitles’-One suU to reei/v»r yossteeion of fit lands— miS 
joinder o/parUee or eausee of aeiton—Tnlerlotulon/ judgments eoainst different 
defendante— Final judgment for possession to he resererd (ill the eonthtion of 
the trial— Civil Procedure Code{Aet X/r«/1662) see. 28 

See Cmt ProciDnttE Copg ... m. 

release by COPAROENER— RiyJ; of coparcener $ afterhorn sou 1) chin a 
share with hu brothers— Joint Ilindu faintly— Jlvidii Zam 
See Hisdct Law^ ... 

R^E|GIOU8 PRIVILEGES— fi/ia*i«ra«/«r/o of Sliarada Zftifh ptainlif-^ 

Shanharaoharya of Pholka, defendant — Pispute as to prtcedtvee or prixi^ge 
betwetn purely religious fineUonartts—J'uriskto'ion of Civd Courts— Cted 
cedure Code {Act XJVof\B9i) see 11 

See Civil Ppocedcbb Cope . , ... 

SUlTb VALUATION ACT (VII OF 1887), »EC B-Suxtfor declarationanl 
stjpteniial relief— t aluation — Court fees — Jurisdiction— ialue of i/e rend 
Katea in the plaint ] In a tuit for declaration and coQuqueotial robef (injonc 
tion) with respect to JAnd the Coart moat accept the value of the relief staled id 
tne plaint for the purpose both of the Coart fees and jnnsdiction. 

I/ari Sanher Putt x. Kalt Kumar Fatra (1905) 32 Cal 734, followed. 

Laxjaramx Cordl andas {limy Zl Bom 7? dwtinguished 
ViCHHiHi r Vacunaxi (1C08) 33 Bom 907 

TBANSrCR OF PEOPFETi ACT (IV OP 1882), sec Decree— rxecuhon— 

Cmf Procedure Code {Aet KIVof 1882), see 214 
See DrcRpE 
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Befort Mr Juthet KmgM. 

SmVAJIl.AO MADnAVKAO and iNotiiEs, PiiiytirFJ, v 
YASANTBAO MADHAVUAO, Defesdast* 

Hindu Jjato — Joint llindu family/ — HtUata by a coparcener — JItylil of 
coparcener e ajierlorn eon to elaisi a sktre fith Aw hrotbert 

M , 3 member of n joint Hmla family being involrod in debt, garo a release 
of bis ebarc to Ins father in consideration amongst other things of a fmm of 
Rs. 5 000 At tie time of this release If had one san living On this 
son bqIi^ the co parcenary for partition it vaa held (in Snit Na 4'’3 of 1901) 
that be ^os entitl d to a share in tl e joint family property and that tlio release 
acted only against hia father personalty After tho date of this decree hi Aad 
another eon born who sued tho first son to recover from him a moiety of tho 
Ecm allotted to the first eon OQ partition. 

HtlJ that the second eon I7^H not entitled to any ehnro in the propei-ty. 

Odp Vithoba Maokojeo, a Hiodu mbabiUoi of Bombay, and 
tbs great-grandfather of the first plamtilT and of ibc defendant, 
herein acquired considerable movcablo and immoveable property 
under ibe will and codicil of bis grandfather Kasbinath Bhikhaji. 
This said will and codicil n creattcrnardsbcld voia and moperatu e 
as dealing with property winch n as ancestral in tho hands of 
Kashinath Bhtkhaji 

Yithoba Mankoji died on the 22nd of April 1873 leaving him 
surviving one son Kashinath Vithoba and two grandsons 
Ganpatrao Kashinath and Madboaiao Kashinath, The said 
Kashinath and his said son and grandsons contracted to In e 
together after the death of the said Vithoba as an united Hindu 
familj joint in food, worship and estate The first plamtiOT and 
the defendant are the sons of the said MadhaMHO Kaslunath. 
The defendant was born in 1S84 Kashinath Vithoba died on 
tho 23rd June 1901 

On the 20th January 1833 Sladhavrao Kashinath became 
involved in debt and m consideration of his father paying the 
sumoflvs 5,000 m settling his deb*s an I for various other 
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SniTiJiEio 
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Wierc the fathci Ie'l^es nothing to himself anJ the nfterhom 
bun has no source from ivhicli to maiQUin himself he cau cluim 
from the separated brothers 'i shaic equal to theirs 

Our secoml point 13 that the jinlgmeot of the Prny Council 
sa}9 that the release enures for the benefit of the other branch 
The judgment treats ifadliasrao as civilly dead but this does 
not break up the coparcenary Madhasrao is personally dis- 
qualiBed by the release but this docs not proseut the son of a 
disqualified person from inhciiting property. The afterbom son 
IS in the &ame position as his brothers 

Sel&na Sehlrad) for defendant s 

not been follosved in Bombay See Bajvjt v i’andtirany(^\ Bal* 
Xrtikna Tnmhak TeniuUar s S(tvilrtba%^ Bailnr Krtthia Ran v. 
Zaithmana ShanhhojHt''^'' Itaical Sin<fh \ Bhai/win SiHyV \ Vir« 
Jhtrodaja, p 492 

Ksraii, Z — Thw6Vidsb&peiidcnttoUwta«%of iTariiifreev 
Juaniirao^^^ decided bj the Appellate Court in September 1001, 
and bubbcqueutly bj the l’ri> j Coimcilf®* 

n) (1831)I> 1 IIIAIGI < ) (is-es 3 Horn. 51 

( ) (1635) 0 lilt) 01 n assi) ( MaJ 302. 

( ) (1505) •’0 JIaJ 7o < (18«*1 * AU 4“' 

(■) (iss*’) 0 Do t oic (iro*) c r>ou) l. n. 0-3. 

(!■) (Ky ) Jliu Lie** 


from the faniiU Itnas n personal relinquishment The leat 
of the faiuilj n as joint, that is why Vasantrao nas alloi'ed one 
half and not one quarter The Appeal Cojit declares the release 
IS for the benefit of the whole family, yet it has operated solely 
fer the benefit of Vasantrao In effect it is a gift by the father 
to his son and that u itli the consent of the co parcener^ Viewed 
m that light the case neailj approaches Rat Btshen CJtand\. 
Ztvttxmal Amatda Keer^^^ and so long as the fathei has not kept 
enough togue an afterbom son as much as the earlier born sons 
received, an equal share must be irade good to the aftcibom son 
bj the brothers Ari«/«a\ Sam^^,ChensamaNat)Hdny Zluntsamt 
Kayndu^^ 
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THE IKDIAN I liEPOKTS, [VOL XXMIL 

considorntioni c\cc«lc(l a release of all his interest m the famih 
property m fni our of his father. Ultimately Ma(lha\rao hasli 
noth becaino insohcnlinor about the j car 1893 and by Mrlnecl 
the ^cfltlng order under eection 7 of the Insolient Act ah 1^'' 
estate became sested m th«‘ Olhcml Assignee 

In 1001, A'asantrao Madhairao, the defendant herein, filed ^ 
suit in the High Court of Judicature at Bombaj, being Sui 
No 423 of 1901, for partition of certain joint and ancestral 
properties The Appeal Court at Bombs} reversing the decision 
of Tjabji, J , held that the properties ere joint ondonccslralan 
that the said Vasantrao Madhavrao was entitled to a hnU 
therein. 

The Appeol Couit further lemorKed ^'^iMadhavrao has 
his share and m answer to an enquir} from the Courts irss 
stated that neither he noi his a‘<signee in insolvcncj 
the release ns ogamst himself But it follows tliat the 
must bo treated not ns for the benefit of Kashmath alone but c 

the co«parconnry and so the ahaws must bo determined as thong 

lifadhavrao was dcad.^' 

The Pnv J Council confirnaed the decree of the Appellate Co"’’^ 
on the 8th February 1907. 

After the date of the decree of the Appellate Court and pend 
ing the appeal to the Privy Council the first plaintiff wfls horn 
to the said Madhavmo on the 6th May 1905, and m thia 8“*^ 
claims a share in the moiety of the properties to which ® 
defendant has been declared entitled 

By a consent Judge's order dated the 11th April 1903 the su 
was directed to be set down for trial of the following prehmio®^ 
^le — 

'VJiether the first plaintiff is entitled to any and wb 
n tho defendant's share of the properties to whic i 
d entitled in Suit No 423 of 1901 in the plaint men 

nd Dastur, for the plaintiff — There has been a 
f the joint family property before the Inth o * 
^^4/^ In 1SS9 all that happened was thot the father re ire 
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from tlie famih It T\as *1 i>erbonal relinquishment The icat 
of the family was joint, that is nhy Aasantrao uas allowed one 
half and not one quarter The Appeal Co jrfc declares the release 
IS for the benefit of the whole family, yet it has operated solely 
for the benefit of Vasantrao In effect it is a gift bj the father 
to his son aud that n ith the consent of the co parcener^ Viewed 
lu that light the case neatlj approaches Rat Rtslten Ohand v* 
Memanal Atmatda Lcer^^^ and so long as the fathei has not kept 
enough to gire an afterboin son as much os the earlier born sons 
received, an e j^ual share must be irade good to the aftcibora sou 
Lj thebrolhers KTt»hHa\ ham^^tChengam/iNasttduy 
2*ayndtt^'^ 

Vherc the fathci leaves nothing to himself and the nfterhorii 
son has no source fiom which to luaintam himself he can claim 
from the separated brothers a si arc equal to theirs 

Our second pomt IS that the judgment of the Prny Council 
sa}s that the release enures for the benefit of the oihci branch. 
The judgment treats Kadhavrao os civilly dead hut this does 
not break up the coparcenary Madhavrao is personallj dis- 
qualified by the release but this docs not prevent the son of n 
disqualified person from inheiiting properly. Theafterborn son 
is in the same position as bis brothers 

Selina (with Selalrad) for defendant —Krtsina v has 

not been followed in Bombay Sec Vapujt v Vandurang^’'^, J5al» 
irttina Tntnhak TenditUar v Savilnb<t*^*\ Rathr Krtiina Ran v, 
Lakshmana Shanhhognt'f^^ Raieal Singk\ UiagKan SiHgk'-^ Vir- 
Mitrodaya, p 492 

J — 7YrrsstriirbispC0c?effii<7i»Wcaji?of»FuVu-rtv'rwt 
Anandrao'-^^ decided bj the Appclhtc Court in September 2901, 
and sulr-equently bj the I’nvj CounciH** 
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Tiic Hcts of the ca^c, {.o far as they concei a the question now 
before me, are the following —In 1883 there was ajoint Hinda 
family consisting of one Ka«htnath, Ins two sons Ganpitrao and 
JladlmMao, Ganpatrao’s six sons and Madha\rao'8 only son 
Yasantrao Tins family was possessed of considerable ancestral 
property. In January 1881, Vnsnutiao being then some fire 
years of ogc, iladha\ lao found himself heavily m\ oh ed in del t , 
and in consideration of his father's Kashinath paying Rs 5000 

*'m settling the debts and for \onous other considerations, 
Madhavrao executed adeed of release in his fa\oui relinquishing 
all interest m the family properly 

In 1901 Vasantrao instituted a suit against Ganpatiao's sons 
(Ganpatrao and Kashinath both being dead) to obtain a share 
in the ancestral properly Amongtbo \ an oii« grounds raised hy 
the then defendants, I need only lufer to the contention that by 
the release Jladhasrao forfeited not only his own interest m 
ancestral property but that of his descendants It was held 
however, and tli*» Pruy Council confirmed the finding, that the 
release operated to extinguish only Madhavraos own personal 
interest and did not bind his son and that it must bo treated 
enuring, not as for the benefit of Kashinath alone, but for that 

of the whole coparceniry Vasantrao, thoicforc, as representing 

one of the two sons of Kashinath, was held entitled on partition 
■to a half share of the property, Ganpatrao’s children tnhing the 
other half 

Now the present plaintiff is a second son of ITadhavrao s, 
born in 190o nearly a year after the decree for partition, 
more than sixteen years after the date of the release He 
sues his brother Vasantrao foi a moiety of the ancestral pio* 
perty that has fallen to the latter s shaie, and the prelitnu'^’'y 
Issue has been raised whether he is at all entitled to particip'ita 
in the property. 

The answer to this question must m the mam depend on 
the determination of Madhavrao’s precise position He is still 
alive, he claims no further share in the property himself, nor 
was any claimed on his behalf by the Official Assignee who 
represented him m the previous suit The only direct allusion 
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to hi^ btatus made in the julgmentof the Appeal Court isiii 
a passage towards the cnl, where it is said tliat ' the shares 
must he dcteiraincd as though Modh'i>r'io were dcad^*, but 
thi», although clear and ndcqiiite for the \ urposcs of tint 
jLdgment, is of little present assistance The learned counsel 
for the plaintiff howcscr sought to make it the basis of an 
argument that Madhasiao n ust be regarded merely as one 
cn lily dead^ as if he had turned to the ascetic life, or at the 
ino«t as one disqualified from «haring in Ihe family estate 
But this supposition is not in accord with the facts and it 
needs but few words to demons tmte its impropriety Hindu 
law bases exclusion from pirti cipotion on certain clear and well- 
defined grounds none of which can bo applied to Madhavrao 
either literally or metapho ricallj He is not aJfiicted with 
insanity or other congenital infirmity, and it is not pretended 
that he has assumed another order ’ Whateser he the true 
history of the transactions culminating in the release of 1889, 
the facts accepted by tlio parties m the present suit are these, 
that Uadbavrao leconed Rs 5 000 from his father, directlj or 
indirectly, and that he thereon resigned all his interest m the 
ancestral estate No doubt this sum seems exiguous m com- 
panson to tho three quarters of a Ukli to which he was then 
apparently entitled but «n’alla3itwos he accepted it in satisfac- 
tion of his claims and 1 c has nevet sought to recede from the 
arrangement I can only look upon him, therefore, ns a co- 
parcener who lias elected to take his portion and iccede from the 
familj and it is thus as I understand that ho was regarded in tho 
earlier suit 

The question then resohes itself into this what are the rights 
ns against the joint family of the son of a scpaiated coparcener 
bom subsequent to his fithcr's separation? So stated tho 
question b“ars its answer upon its face tUero is no known 
rule or principle which can entitle sucliasoatoclaim aught from 
the coparcenary, Vasantrao’s e\aniple affords plaintiff no 
assistance Ho was ah\o when Ins father executed the release 
and the latter was powerless to discst him of rights already 
\csted m him But the plamtiff stands in cntirjy different 
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case , Lc wai no^ uii e* venters sa wrc uhen Ins fallier qwUed 
SitmjiBio the familj l]ic \uriou-i autlioiiticb otcd L^ lus learned couusd 
’“^3 more par Irculailj instance Onin' ^ 

Jitiien Cfiand \ , JAfjj«*r<7/ Jsacula Koer'' \ and Chen^ama 
\ , ^ — amount to n ? more tlion tins that « here 

tlioro has b-'Cii n partition between a father and his sons, an 
afteiborn sou tnaj claim a sliate from Ins brotliew, if his fulher 
ii.sct\eil no property for KtinsclC or is unable to provide for him 
Tire Jladra-s case bears ti bistarJ ie»eiublance to that non before 
me, in that Jlsdliavrao is destitute of means and unable to 
pros rdc for the plarntifT, but there t ho sruiilanty ceases Thes 
cases proceed upon the special principle of Hindu Lon that the 
unborn sou cannot be dopmed of lira share in the paternal estate 
by ft prior partition ‘ Sons null whom tlio fathci has a 
partition aliall give a. sliaic to ouolher son nliois bornaneri^ 
(Vishnu 2 OolebrooVe, II, 2G3) But Ibc opphcation of tins 
principle IS expressly limited totlie evse of partition Letneensons 
and father, and tlicro is no warrant for its extension to a son 
born to a sopaTatol copaicenor, othci than the father of the 
family after partition Indeed, it is only necessai} to reflect 
upon the confusion that «acb an estousiou of the principle vvouH 
entail to icali/e its impiacticability. 

There is little need to reinforce the argument The texts of 
Vishnu and Yujnavalkja which dnect separated brothers to cede 
a share to the aflerborn brother have been explained by tf ® 
coramentatoro as applicable ouly to posthumous sons {Gani ^ 
Gopalrao^^^}, and even this direction is restricted, it would sWin, 
to the case of the son tn tentre aa mere at the date of the partitio** 
(Maync, section 472, 7tb edn) Eelatively to the head of th® 
family with vvliom STadbavrao effected partition, plaintiff is 
son but a grandson , be was not f# xentre ta mere at the date of 
the partition and he was not posthumously born The circum 
stances that the father has dissipated the small patrimony that he 
leceived and is now unable to provide for him is an accident 
that do s not bear upon Ibc argument 

(0 (1864)1 K HI A JGl 6 All CGO 
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I, therefore, decide llmt plaintiff « not entitled to clnim a 
f.bfire of the property m suit 

Altornejs for the p’mntiff — JTmrs* Manfftr, Qulabb/tai and 
Silittrona. 

Attorneys for the defei dant —SlMft Stelnell, Jtleruionjt 
and .Rosier, 

1 N I. 


ORIGINAL CIVIL. 


Stfore Ml JutUet Maeltotl, 

Sia JEHWQin CO^\ V<«JI jrnAAQIP. (PtiiHTirr) , The HOPF 
■MILLS, Likitbb (Dipbvwnt*) * 

^teitt—Fttei iion— Citd ProctiuH Code {Act XIV 1$$^), tee 244— 
TratiiftrqfPiope Ij Jct{lVo/lS8%tef P3 

An spplieaiioD for rcddmptioa or foreelosaie of a demo nm ii not an 
application in exceotion aeder the Cinl froceilnre Code hut xonit he ni'ide in 
Court under the Transfer of Property Act, and nntil a decree met » made 
*theoliito thoro u no decree capable of execution 

It here a decree niei conteinplated an accouot being taken, but iraa silent m 
to how that acconct was to bo taken and tlio Court has declined to modify 
the decree by inserting snch » dimtion, it would be out of the question to 
compel ft psrtr in execution proceedings to do that which ho is sot d reeled to 
do by the decree 

Ajndhia PerthadY JlaWfo fitnyAW) and r ZfaSajiCl}, followed 

PnoCEEDINGS Ih Chambees 

The plaintiff, a mortgagee lo possession ol.tho property belong- 
ing to the defendants, instituted tins sait to recoier the money 
due to him under his mortgage and proved that in default of 
pnjinent the right to redeem might be foreclosed or the mort- 
gnged premises sold After the mortgage the plaintiff had 
entered into an agreement with the defendants under which they 
could work the Jlills. 
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On 26th Oanuarj' 190t tho plaintifi* obtained a decree wliicli 
^vas dcfecti\c because a/w there nas no reference tj tl)e 
Commissioner and no direction \\hato\cr for tahing accounts 
altliough tlie decree contemplated an account. 

On 9th August 1*>01 the plaintiff applied for n decree f^r 
foreclosure or sale which wo-s refused on the ground that tbo 
exact amount due to him was imt ascertained. 


On the lOth Octohci 1997 the defendauts* agents obtaiaeJa 
rule «iV* calling upon the plninllfl to 8ho^v cause why he should 
not pass his accounts as Or^t mortgagee in possession of the 
defendants* property befoie the Commissioner for tahins 
accounts. 


Tlie rule came on for argument before Davar, X, on SIst 
No\cmbcr 1907 who made it absolutcf*^ ordering Mio plaintiff to 
pass his accounts before the Commissioner. On appeal this order 
\yas hot asidcO by the Appeal Court on 3rd March 1908. 

On tho loth August 1903 the defendants issued o notico to 
the plaintifl on tho following terms 

*' Take iioUeo that jou urc bpttbjr required under section Sit of th® 9oil9 
Cii il Procedure to appesr m person or bj Advocate or Attorney of this Court 
before the Bitting Judge m Cbamben on tbo 29th day of August 1903 at 11*^5 
in the furenooD) to sboiv cause why jou should not render an aecoant of money® 
due and payable to jou under the decree niJi passed herein on the 2Clh d»7 

of Janqiry 1904 Icas the value of the stock and stores in hand or the sale 

proceeds thereof and any sum that may be fojjsd on account to bo in 
hands as first mortgagee in possession after deducting from sncli value or 
proceeds all such charges, expenses and omoluments that you may be entitled 
with respect to the mortgaged premia's and the working thereof nod execute s 
re"on\ejaiice of the mortgaged pretms»a m Schedule A to the said decree 
specified in favour of the 1st defendant Company on making payment of the ssid 
amount or such further or other order should not he made or dirwlioos given s® 
to this Homurable Court may seem proper under sootioo 241 of tho Civd 
Procedure Code and if need be but not otherwise why issues should not be tried 
as to the first defeudsnt Company's Tight thereto and heard along with Suit 
No. C50 of 1008.*’ 


The notice came on for argumenl: on 5tb Septembei l908. 
With Setahad for defendants. 
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Ilolertton, A(I\ocate General, with for plaintiff — Out 

first prelimmarv objection is that no notice has been given to us 
os pro\idod by section 21S of the Civil Procedure Code 
Pep CvPHii — This point was not taken on the last occasion 
when the plaintiff applied for a week's adjournment and being a 
purely technical objection may be taken to 1 avc been waived 
Rolerlton — Our second preliminary objection is that the 
decree m this cose cannot he executed under section 244 of the 
Civil Procedure Code as it is a decree ntu 

Onr third preliminary objection is that the defendants cannot 
apply for execution of this decree l\o relief has been granted 
him against anyone If he claims any relief ho roust appJj to 
the Court under the Transfer of Property Act 

Ktrlpainel -In reply to the second objection the plaintiff 
would remain m possession till the year 1216 and then the 
defendant could not redeem him 
As to tho second objection wo say the decree directs tho 
plaintiff to rcconve) the proportj and that is precisely what wo 
ask for here 

'^Ve ask to bo allowed to raise issues m this matter now. 
llohertion —This application has been misconceived. We refer 
to A;ii Jita Pershad v Baldeo Stngk^^ Nandram v Palaji^\ 
Jkilanntita Dilee V Roop Lai Tara PaJo Ghosc \ Kaminx 

and sections 88, 85 and 91 of the Transfer of Property 
Act 

Kxrlpatttck — ^We submit our procedure in tins case is the 
only one wc could adopt Execution ouly means enforcement of a 
decree , th» Code defines a decree in section 2 This would include 
a decree ntu Section 235 of the Code speaks of decrees 
generally C/ sections 260, 2G1 of the Code and Rule 75 of the 
High Court Rules Wo refer to Kanm Mahomtd Jamal v 
Rajooma We ha% o now ser\ cd the plaintiff w ith notice under 
section 218 of the Code 
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Jloherttoiv — Ifc is now suggcstctl for the first tune tliat thu 
nmtter inaj be treated ns a motion m Court under tlic Transfer 
of Property Act This cannot be done 

[Macleod, J — Ml. Kirkpatrick you might mo\e under section 
76 of the Transfei of Property Act ] 

Kxrlpatrtel — ^Wc desire such accounts taken as uould enable 
us to proceed iMth the decree 

J?o2rr/^on — We submit tliat to allow the defendants tliat relief 
would bo to Tc\crse the deciMon of the Appeal Court and tbi3 
Couit cannotm these proceedings rectify the decree of tbe Appeal 
Court The ca^e of Aartm Vahoired Jamal \ llajooma^'^l inigbt 
ha\ 0 been cited to tbe Appeal Court but it has no relt'ancy 
here 

Macleod, J — This IS an application by the first dKfcnd'’nt 
Company foi tbe execution of n decree met, doted the "(Jlh 
January 1004, passed in this suit uhich uos brought by the 
plaintiff as first mortgagee of the defendout Company Uncitt 
that decieo it nas ordered that upon the defendants or anj of 
them paying into Court on behalf of the plaintiff, etc 

There was no provision made iii the decree for the way la 
which the account conteraplated should bo taken On the i-rd 
December 1907 ao order was made by Mr Justice 
on a rule taken out by the defendant Company that the plainti 
should pass his accounts os first mortgagee m possession and 
having regard to all the directions in tbo decree before Ih^ 
Oorainissioner and the Commissioner u as directed to take such 
accounts This older was not to be enforced for two months 
and if the plaintiff within that time filed a suit to estallfsh an 
agreement made by him with the defendant Companv' on the 
3iJ October 1905 the order was to be suspended until thit suit 
was determined This order was rcveised bj tbo Appeal Courl^^ 
on the 3rd March 1903 The defendant Company now sa^ that 
they are anxious to redeem the plaintiff mortgagee but they 
cannot ascertain what amount should be paid into Court to 

(1) (18B7l I” Bom 174 P) (190") 9 Eoui I* 11 S3) 
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cnible tlic n to get n rccon\ eyance of the mortgaged property, 

Thoj arc ready to pay into Court any ascertained sum. A ’ 

mortgagor in such a position demands the sympathy of a Court 

ofEquitj. Unfortunately for the defendant Company the Court « 

of Appeal has decided that the omission m the decree to provide 

how the account should be taken a as intentional and that tho Lijciti'd 

dcciee left it open to the parties to have the account taken and 

settled privately by some person of their nomination. Further 

it appeared to the Appeal Court that an account had been taken 

by a person appointed jointly bj the parties with the result that 

a certain sura had been found due by the defendant Company to 

the plaintiff 

Under these circumstances lam asked by the defendant Com* 
pany in execution proceedings to make an older calling upon the 
plaintiff to render an account of moneys doe and payable to him 
under tho decree ntit passed herein, and to execute a reenn* 

\ c) ance of the mortgaged premises m the ssid decree in favour 
of the defendant Company on malcicg payment of tho said 
amount. The question at once arises whether there is a decree 
winch can be executed. It has been held that an application for 
redemption or foreclosure of a decree nt$t is not an application 
in execution under the Civil Procedure Code, but most bo made 
m Court unJer the Transfer of Property Act, and that until a 
decree nisi is made absolute there is no decree capable of 
execution Afudhxa Pershad v. Baldco Stn^h^'* referred to m 
Nandram v. But it is argued that o decree directing 

accounts to be taken is a decree under section 2 of the Civil 
Procedure Code and can therefore bo esecuted The answer to 
that 13 that this decree ntsi does not direct accounts to he taken. 

■\Vhile it contemplated an account being taken it was silent on 
the question how that account was to be taken, and the Court 
has declined to modify the decree by inserting such a direction. 

I am asked now in exccution.procccdingi to order the plaintiff 
to do something which ho is not directed to do by tho decree. 

That would be out of the question under any circumstances. 

There is nothing whatever m tho decree nwi which is capable 
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of execution and tho application must be dismissed Milh cos's 
Counsel certified 

Application (htmstcd. 

Attorneys for plmntifT — Messrs. Vhaishanhcf, Kanpa oni 
Gtrdharlal 

Attorneys for defendant : — Messrs Mulla and Mulla 

u.L u-. 


APPELLATE CIVIL. 


Utfore Chitf Justice Scott and Mr Justice hatehetor 
I'M StADHDSDDAK r \UVAT siitivo nimstr SHANKABACIIABrV o' 
A’owfnief IL DIIOLKA (oBtcii<xt Defbhdist) ArrattAKT, ® SURI 
OHAUIA SWA3U or SHARADA MVTH (oBicis*i 

llEBrONDShT* 

Cml Pro-tdm Code (Ael JT/I c/ 1SS3), eeehon Al-SieeHKclarp "/ 

.SAarada Mad ylainiif—ShantaracAarpaojI^taiHa, drfcudant—Si^^* 

as to pieecdenee or j ntilent letwefn purelp religious fundionartcs-^ 

diction of Civil Couiis 

The plaintiff, Shanharacharya of the Sharadi ^fath at Dvrsrka in CBjarad>» 
sued tho defendant Sbankaracharja of the Jjotir Math at Dholka iQ 
province for (1) a declaration that the defendant ^as cot entitled to th« «J ' 
title and dignities of a Sbaataracbaryasnd that ho was not entitled to cal >1 ^ ^ 
receive siny offerings from the people m Gujarath in his assumed capacity 
ShankamcharJ a of the Jyotir Hath or a branch of that Math , (Blforaneccoc^^ 
of the money received by the defendant as a ShanVata'‘h3Tya in Gnjaratb 
a decree for payment to tho plaintiff of the sum fonnd to have been so 
by the defendant , and f3) for an fnjanction restraining the defendant 
styling himself n ShaTikaiacharya in Gnjaratb and from claiming and 
offerings in Gujainth as Sbankatacharj a of tho Jyotxr Jlath or a branc 
that ftlaih 

The lowei Court made n declaration that the defendant wa* oot entitled 
call himself a Shankarachnrya of tho Jyotir Math or of a branch c * 
Dholka and aa injanet on against tho defendant so styling himself ^ ** 
ing or receiving offerings The claim for an account and recovery of ° t^not 
received by the defendant was nut allowed as the offerings might or mig 
have been made to the plaintiff. 

On appeal by the defendant 


* Fust Appeal ISO 4K of 1907. 
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disoiissin^ the (tiU, thit to decide disputes os to preecdence or pri* 
vileye between purely n-ligions fnnclionahes i8 no part oi the business of the 
Cifil Courts not will they grant injunctions to prerent preachers from prsachlny 
•where they like unier any title they pleas® pronded no office or property is 
disturbed or interfered with 

For interference with mere dignity no suit caa bi maintained 

For voluntary oSenngi received no suit will lie 

Sn Sunlur Bharti iSiromi v Sidka Ltngayah CharantiM, Sangapj t 
Gangaja^), uni. Rami 'V Skieram (9, referred to. 

BojitrT DoiittorfRtM, followed * 
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First appeal against the decision of Chandulal JIathuradas, First 
Class Subordinate Judge of AhmeJabad, in Suit No. 6i0 of 1901, 
The plaintiff, a Shankaracliaryaoftho Sliatada ITatb at Dwarta 
in Gnjarath, sued (1) for a declaration that the defendant was 
not entitled to the style, title and dignities of a Sbankaracharya 
and that he was not entitled (o call for or receive any offerings 
from the people of Ahmcdabad and other places in Qujarath 
either m his assumed capacity of a Shankaracharyu or of 
Sbankaracharya of the Jyotir Math or of a biaoch of the Jyotir 
Math at Badrmath , (2) for a tiuo and correct account of Iho 
proceeds that the defendant might have received during his 
sojourn at places mentioned in the plaint by virtue of his 
assumed capacity of a Sbankaracharya; and (3) for a perpetual 
injunction restraining the defendant from styling himself a 
Sbankaracharya in Gujarath ns also from claiming or receiidng 
offerings from the people of Abmedobad nml other places in 
Gujarath as a Sbankaracharya or as a Shankaraebarya of the 
Jj otir Math, or of a branch of the Jyotir Malli of Badriaatb. 

The plaintiff alleged that lie was the present occupant of the 
Gadt (seat) of Shn Shankaracharja at Dwarka in Gujarath 
called the Sharada Math, which nas one of the four secs 
originally established m four directions by the well known and 
illustrious Sbankaracharya, the restorer of the Vedic religion on 
the Advaita system of philosophy. The four sees so established 
were styled (1) the Jyotir Math, (2) the Govardhan Math, 


(I) a6J3)3Moo I. A. 103. 
(5) (1878) 2 Bom 478 
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(8) the Shaiat] i ilath an 1 (t) the Shringcri Hath Tliefirot <ra3 
situate m the Himataj as in Northern India, the second at Fun 
m Cuttack in Eastern India th** third at Daarka m AVestern 
India, aud the fourth at Shnngen in Southern India Each of 
the said four Maths \ras given exclusive junsdictioa over the 
provinces sun ounding it and the Shank.nrachar> a of the respective 
Maths was enjoined to imiustcr to the spiritual, theological, 
religious ani social wants of the congregitions within lus juris 
diction and lie was invested with tho exclusive right to the 
status, stjle and position of a Shankaracharya as also the right 
as such to call for and*rccci\o pec imary and other offerings from 
tho people under his charge The plaintiff dulj and lawfully 
succcc led to tho Gndt of the Sharada Math at Dwnrka m 1901 
and thus he beeatne entitled to an 1 had been in enjoyment 
of tho said status stj Ic and position of a Shanl ancharja ood 
to all the tights, titles, puvilegvs anl dignities as aforesaid 
appurtenant to the Oailt of the Sliarada Math which possessed 
exclusive jurisdiction over Catch, Kathiawar, Gujarath a id oth"r 
distr cts in M cstern India fhc line of succession to the Oadt 
of bhtiTikaricbaryn of the Jyotit Math at BaJrmath had long 
become extinct and it was universally recognized that any li'V- 
fully constituted Shankaracharj a of that Moth was not m 
existence Notwithstanding thu circum tanco the detendant 
fraudulently assumed the title of Shankaracharj a and was f dscly 
allegm„ that his 'o called Math at Dholka was a branch of the 
Jyotir Math at Badrinath Under Ins assumed title he called 
for and receiv cd pecuniary and other offbiings from people at 
several places in OujaratU winch was exclusively within the 
jurisdiction of the plaintiff to the serious detriment of the 
plamtifTs revenue and in derogation of his status, stylo and 
dignity as Shankaracharya and as occupant of the Gadt of the 
Shaiada Math The defendant was repeatedly warned to desist 
from arrogating to himself the title of Shankaracharya of the 
Jyotir Math or a branch of that Math in Umreth Dholka, 
Nadiad, Matar, Mebraadabad^ Satkhej Ahmedabad and other 
places in Gujnrath and from collecting offeiings from tho people 
at said places hut he failed to do so and his failuro give to the 
plaintiff the cause of action for the suit 
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TUe defendant denied the plainlifTs statin as Sliankaracharya 
of the Sharada Math and contended that the plaintiff had no MiDutr 
light to the St} le, position and dignities of a Shankaracharya Iaovax 

and was therefore not entitled to the injnnction sought for against * 

the defendant, that the plaintiffs suit foi the establishment of Sha^kaki 
his right to the mere cujo} ment of the dignities and position of 
a Shankarachar} a was unsustainable in law, that the plaintiff’s 
prayer tlia^ the defendant should be enjoined not to receive 
offerings from the people of Gujarath could not bo entertained 
because the whole of Gujarath was not within the jurisdiction of 
the Court, that the Sharada Math and the Jjotu ^ilath were two 
different Malhs, there was no relation betw en them and it was 
rot pretended that there was anj other Shonkaineharya of the 
latter Math, that the plaintiff was not entitled to call for an 
account of too \oluntary offerings made to him as bhankara* 
chorda of tic Jjotir Math, that centuries ago, disputes having 
arisen between a former Shankaracharya of the Jjotir Math at 
Badrinatb and the luling authorities of that place, the then 
Sbanl aracharya left the Math enjoining his disciples not to 
reside in that I^fatli theccaftei, thcrcloro the Shankaraebar} as of 
that Math did not thercnftci permanently li\o m the Math bub 
they went about in Gujarath and other parts of India for the 
purpose of imparting icligious instruction and the people 
believed that they were Shaiikaracharyas of that Math, that the 
Math was therefore not extinct and U e ascendant preceptors of 
the defendant were alw a} s treated and respected os Shankara* 
charyas of the Jyotir Math and they established branches of thot 
Math at several places m Gujarath, that the defendant and his 
preceptors wore acknowledged os Shankorachaiyas hj several 
ruling Chiefs in Gujarath and even by tho British Government 
which gaie them licenses to carry arms, tbat the defendant and 
Ins preceptors bad been preaching m Gujarath and other places 
and had been recening offerings fiom the residents of those 
places for several j cars without any* objection on the part of tho 
plaintiff and Ins predecessors and so the plamtifPs claim was 
lime-barrcd, that the territorial limits of tho Maths being not 
fixed, the plaintiff was not entitled to claim esclusuo jurisdic- 
tion to preach and collect offerings in Gujarath and that tho 
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plaintiff and his predecessors travelled out of Gujarath and 
received offerings within the iernlonnl limits of the juri«dictiors 
of the other Maths and that if the defendant and his preceptors 
did the same in Gujarath, the plaintiff suffered no injurj and was 
not entitled to claim damages and injunction 
The Subordinate Judge found that his Court had jurisdiction 
to try the suit so far as it referred to the district of Ahmedabatl 
and the people residing in that district, that the plaintiff was 
the lawfully appointed Shankaracharja of the Sharada Math of 
Dwarka and being the present Shanl araeharja of that Math, 
he was entitled to bring the present suit , that the Jyotir Math 
of Badnnath had been without a Shankracharja for mom than 
a century and there eould be no I ranch of it in Dbolkn according 
to the rules laid down or intended to bo laid down by the 
founder of that filath and the defendant was not a Sbanknra* 
charya of that Math or a branch of that Math , that the defcQ*^* 
ant could not found a branch or branches of the Jj otir Math at 
Dholka or any other place in the Ahmedabad District and be 
was not entitled to go round os a Shankaracharja of the Jjotir 
Moth or of the Dholka branch of it for offerings in places within 
the limits of the jurisdiction of the Court and to collect such 
offerings from people residing tbciem os such Shankaracharja, 
that the claim was in time , and that the plaintiff could not sue 
for an account and could not recover those offerings or tbeir 
value which had been voluntarily made to the defendant Th0 
Subordinate Judge, therefore, passed the following decree — 

I therefore dcolsre that the defendant is not entitled to call himseU a 
Shankaraoharyi of the Jyotir Math of Badnnath or of a branch of it at Dhol^® 
and to claim or receive any offerings from the people of the Judicial District o 
Ahmedabad In h!s assumed capacity of a Shaakaiacharyn of the Jyotir Math 
of Badnnath or of the so called branch of it at Dholka and that he do restra n 
himself from calling himself as Shankaracharja of the J^ otlr Math or of the so* 
called branch of it at Dholka and from claiming oi receiving such offrtr nga from 
the people of the dulrict of Ahmedabad as ench Sliankaraeharya of tl e 
Math or of the so called bianoh of it at Dholka The rest of the plaintilTa 
claim IS disallowed hereby 

The defendant appealed 

C N ThdJcore (with Q N Thakore) appeared for the appellan*- 
(defendant) —Section 21 of Bombay Regulation II of 18,.7 
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p^o^ ides that no interference by Courts of ]aw in caste questions 
IS warranted The plaintiff's suit is a caste question within the 
meaning of the Regulation and hence is not maintainable The 
plaintiff calls himself a Shankaracharja of a Math called the 
Sharada Math at Dwarka The defendant is a Snankaracharya 
of the Jyotir Math which has its branch at Dholka The 
followers of the religion propounded by the original Shanliara- 
charya constitute a sect some of whom may attach themsehes 
to the plairtiff" as one ot the successors of the original Guru, 
while some may be devoted to the defendant who is another 
successor, while others may be attached to both In the present 
suit the plaintiff has opened up the question of the right of 
desolees to attach themselves to the Ouiu to whom they feel 
themsehes drawn This right 13 puiely a religious tight 
involving the internal autonomy of the tDembers of the sect or 
caste in matters religious Such a right could not be rendered 
the subject of litigation m a Court of law. fbe term caste 10 the 
Regulation is not restricted to caste as used in a strictly limited 
senao. It has been held that the teim is not necessarily confined 
even to the Hindus Mill Kai%t \ Dhaima^K The followers 
of the religion of Shankaiacnarya arc therefore clearly included 
within the definition of the term The circurastanco of offerings 
I eiDg oceasionilly made to the religious head mil not avail to 
take the case out of the category of caste questions The 
piinciple of the Regulation is followeil 111 other ptoiinces 
Itooiui imv Davioohi'^^ The prohibition contained m the 
Regulation is held applicable to numerous cases in some of which 
the emoluments were in the nature of fixed periodical fees. See 
also Shankma \ Han«ia'-^\ Marart \ Vayaram Sargoian 

\ Jelhahhat Lglfutrain''^\ Muni Dija \ Ka^ria Ga»ejhta^^> 
Iho Regulation is, therefore, \ery clciilyabarto the maintenance 
of the picbcnt suit 

Next ne contend that, even opart from the Regulation, the 
suit is not one of a civil nature nnl is therefoie b'>yon(] tne 
cogu xance of Civ il Courts No straining of language can bnuCT 

{!) (ISOo) CO Bom lOJ w> (I8S2) C Bom. 72j 

(•) (ISS**) 1 IIsj 3C W (189j) SO Boro "81. 
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tho present suit within Ibo description oE suits referred to m the 
explonation to section 11 of tho Ciwl Procedure Code of 1SS2 
as being of a cuil nature What the plaintiff claims is a 
declaration that tho defendant IS not entitled to the stjlo, title 
and dignities of a Shankaracharja and a further declaration 
that tho defendant is not entitled to collect offerings in his 
assumed capacity of a Shankaracharya or of a Shankora 
charya of the Jjotir Math or of its branch at Dholka The 
other rebels claimed are cither subsidiary to the above or aro 
merely consequential No objection is taken to the defendants 
collecting offerings without calling himself a Shankaracharva 
Such a claim could not have been made by the plaintiff m the 
absence of any grant from Iho Crown, certainly not m the 
absence of a grant from the original Shankaracharya The suit, 
therefore resolves itself into a suit m respect of style, title and 
dignities In Sn Suniur Bharti Stoami \ Sidha 
eSaranith) the Puvy Council doubted whether an action could 
be maintained in a Civil Court by the grantee of a dignity fro“^ 
the Crown against a p'‘rson who without a grant would assume 
the like dignity On remand the High Court of Bombay held 
that such an action could not be mamtimed Seo also 

\ Ilanma^^^ In the present case there is even no allegation of a 

grant Besides, the name or titlo of Shankaracharya has not 
been let dow n as a heritage by the original Guru Ghose's Hindu 
Law, p 78t (2Qd edn) The suit la, therefore, clearly not 
maintainable as being one brought to vindicate a right to mere 

dignity Sangajpa v Qangapa'^'*^ 

The office of the Shiuxkar.irhxLrjiji nf the Sharada ilath at 
Dwarka has nothing to do with the right to assume the title of 
a Shaukaracharya withm particular limits Even if the right 
to this dignity be assumed to be in any way connected with the 
officeatDwarka that circumstance makes no difference Jtajna'! 

The office, if it is called one, of Shankaracharj a consists strictly 
speaking, of the ri^ht to exercise moral an! spiritual supervision 


(l){lSlJ)3 1Ico T A I'Satp "IT 
(18,7)2E0X.4 0 


(3) (13“8) Bom 470 

(•») (1882) 6 Bom llCatp 12* 



roL xsxni] uosiuAr series. 235 

over the folloTvera of the ongmil Gurit No suit could lie 1 * 08 . 
for the enforcement of claims appurtenant to such nn office '"jiiDnc 
Tholappila Charln \ Venlata Charltfi^ stmiK 

" liMAT 

The suit IS in effi-ct to compel a particular kind of religious 


obseraaoce from certain peop’c which being an obligation of a Shaitkaba 
moral kind is not enforceable Strtman Saiagopa v, Krttlna 
Tata-hnrtgir''"^ The circumstance of pecuniary presents being 
recei' ed by the occupant of the office hardly makes any difh-rence, 
as these are not any fi^od and ceitain emoluments attached to 
any office but arc loluntaiy offeimgs in the nature of fluc- 
tuating gratuities Boyler \ DoiitMorlk^^, Muhammad Yttsiub 
Sagad Tialappala Charlu v Yeakafa Charlnf'\ Naragati 

r rlkc Parai \ Stdjiiti 

It la not alleged that the defendant ever moved about calling 
himself Shaukdra^harya of th« Sharada itath No feci arc 
claimable as of right by anj Shaukaracharya from his followers 
nitbm any giacn area The plaintiff’s office* being confined to 
duties of n moral and spiritual kind, is m no Way interfered with 
by the defendant’s claiming similai functions in n distinct 
capacity. No cause of action can accrue under such circum- 
stances to the plamtifT 

The cases relied on by the Subordinate Judge ore not on all 
fours and arc clearly distinguishable In none of them a e’aim to 
mere dignities was made The case of Qnrtangaya % Tamana^^^ 
was a case in oihich there was o contest m respect of fees 
claimable as of right by tbo plaintiff’ in airtuc of the office he 
was holding In Sagad Hathm Stheh \ JlutetHsha'^ thLrc was 
direct interference with the cscJusivo nght to perform the duties 
and enjoy the privileges specifically appertaining to tho office of 
the Vatandar Kazi and Kholif of Gadagi which was held by the 
plaintiff In Smmvasa v. TirmengadaY^ it la expressly stated 
that, a\ here the claim is for a mere dignity or for damages 
caused bj loss of \oluntary offerings* no relief can be given In 

(1) 10 M»d cs at p. 64, PI (I8S«) lo Horn 533. 

P) (IE63) 1 SlaJ H C. R 801. P» (1891) is Bom. 2S1 

P) (1706) 6 T R. CSl P) aSSS) is Bom. 4'’9, 

(I) (lECl) IRom 11 CV ^P^ST II pp (9)(lSSS)il Mad. 450 
*«T, xtitI 
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190S Srt Sada^ojm liattaHttja Pcida n Sn Vahant llama Kxtort 
Micnu relief was granted as tlic dcFendaut’s action ainoimtcJ 

Taetat attempt to deceive by imsrcp rescotation implied in tlicu'c 

^ » of the word 

SlISI “ 111! 

''cniRYjT^ We furthei contend tint no c\cliisi\c right to nssunic the title 
of Sbankaracharj i and to rcccuc the offerings in that capacil) 
has been proved b} the plamtiff The ems on this point was on 
the plaintiff No work proxed to haxc been written by the 

’ original Shankaiachaiya himself confers or lefcr- to sneh right 

The XV orks of Anandgin, Madhav and other authoritative hio 
gtaphers of Shankaracharya^s life prove the absence of such 
n right Aijar mentions no such right as having cvistel 
Milhauina}'! on which the plaintiS lehcs, is not i "orl of 
Shankaiacharja and could not have come down from him 
It IS extiemely unlikely that limits would hefiaed hj oncv'l o 
was himself an itinerant preacher ona ■who wanted to ‘■pJ'O'i 
his own religion If could go cvciywherc, then wh} 

not the head of the Sanyattt f No right as such to receiv e pitt* 
had accrued to Shankaracharya and he could not hand it dowBi 
fixing limits for the exercise of the right Different Veda*® Gods 
and Goddesses having been assigned to each principal Math no 
the follow ers having the liberty to elect either in all tlm 
of India, the fixing of territorial limits would be a’svud oa 
anomalous In no analogous institution do we find such limd^ 
fixed The fixingoE territorial limits would be inconsistent wdh 
an increase in the number of the "Maths The Haths have un 
doubtedly incicased nuincrically iSr» Sunlur Hharti Stca » ' 
Si lha liMiQayah Charanlt^^^ Ghose^s Hindu Law, p 778 (2n 
edn ) People of the Shnngen Matli ha\ e been going to 
remotest comers of India Hunter'sJ/ipmn^ Oa^ettccr,'Vo] A » 
page 79 A branch l^Faih has grow n up at Sankeshvar 
Gazetteer, Vol 21, pp 601 and 602 

P A Khare (with U K Trtvedt) appeared for the respondent 
(plaintiff) —There is condnsivo evidence in the case to show 
that the defendant is not entitled to the style title and dignih*^^ 
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of a Shanlvaractarja of the Jjotir Math For several hundred 
2 cars past there has been no Shanl arachar} a on the fjadt of 
the Jjotir Math and the affairs of that tiadt are m the hands 
of a Brahmin. The defendant cannot trace his descent from 
any actual occupier of theyjft One ts entitled to be callel 
a Shankarochar^ a onl} if he occupies one of the four gadtt 
founded hj the original Shankaiacharya T1 e four seats were 
endowed with separate and exclusive junsdictions, the c*5tent 
of winch bos been set forth m Utc Mathamnaja 

The jurisdictions being exclusive, the defendant, even if he be 
a genuine Shankaracharj a, has no right to eotablish himself lu 
Gujarath uhich IS within the jurisdiction of the plaintiff^ All 
planitiff’s witnesses and sev cral of defendant’s witnesses admit 
that Gujarath is within the jurisdiction of the plaintifTb Sharado 
Math 

The dcfcndaulN predecessors in title cslabhdicd themselves at 
Bholka so recently as 1873 Since that tune to this their rights 
have been repeatedly challenged m Civil Courts and they Inrc 
fa led to establish those riglits 

Shankatacharya’s is a high religious office with judicial 
functions on questions of religion, law and ritual m the Emdu 
society, and the organization of the four Alaths with exclusive 
jurisdictions was necessary to prevent conflicts of authority and 
jurisdiction 

The question has to be looked to from the standpoint of a 
Hindu sovereign Would a Hindu sovereign tolerate an 
imposter and allow him to feign the office and dignities of 
Shankaracharja! 

The jjlamtfiT hit? cause of sctica as the ofSce ts /nstrf ufctf for 
]ublic benefft Although the emoluments consist of tucrclj 
voluntaiy gifts the plamtiff has a cause of action because 
according to the rules of ascetic life admitted by the defendant 
no Sanyatt can accept & pecuniary gift unless he is a Sbankar- 
ocharj a The defendant himself admits that nobodj would giv o 
him any gift if he did not stj le himself Shankaracharya The 
defendant being not entitled to the style and privileges of 
Sliankoncharjo, his net lu ossnming the «amc is fraudulent and 
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wrongful, nnj the ciusc of action so nccruttl to the plaintiff, he 
being the tighlful claimant of the pri\ lieges of Shanhoracharya 
in Gujarath We do not, liowc\er, prc«s the claim for duioage'’, 
but we maintain that the decision of the lower Court ai to the 
other relief, declarations and injunction is correct, and os gi\en 
by a Hindu Judge of high learning and csperienco is entitled to 
great weight 


Scott, C J —The plaintiff brought this suit for a declaration 

that the defendant is not entitled to the style, title and dignities 
of a Shinkaracharya and that he is not entitled to call for or 
receive any offerings fiom the people of Ahniedabad and other 
places in Gujarath cither m liis assumed capacity of a Shankar 
aehatya or of a Slnnkaracharya of the Jyotir Math or of a branch 
of that Math, for an account of the money received by tho 
defendant as a ShanKaracharya in Gujarath with a decree for 
payment to the plaintiff of the sum found to have been sorccened 
by tho defendant, and for an injunction restraining tho defend- 
ant from styling himself a ShanKaracharya in Gujarath and from 
claiiniDg or receiving offerings in Gujarath as a ShanKaracharya 
or as a ShanKaracharya of the Jyotir Math or of a branch of tl o 
Jyotir Math of Badnnath Tho Subordinate Judge made a 
declaration that the defendant is not entitled to call hini'’elf a 
ShanKaracharya of tho Jyotir Math of Badnnath or of a branch of 
it at Dholka and to claim or receive any offerings from the people 
of the Judicial District of Ahmedabad m his assumed capacity 
of a Shankaracharya of the Jyotir Math of Badnnath or of tl c 
«o called branch of it at Dholka, and an injunction against lb® 
defendant so styling himself and claimmg pr receiving oflenngs^ 
He held, however, that the claim for an account and reco' eiy o 
offerings received by the defendant was unsustainable, tl^ 
offerings might or might not have been made to the plain i 
From the decree of the Subordinate Judge the defendant has 
appealed to this Court 

It IS not disputed that the religious reformer Shankar, about 
tho 8th century AD, established four Maths or Monasteries or 
Sanj asis or Ascetics in tho North, South, East and West o 
India, namely, the Jyotir Math at Badnnath in the Himalay®-'*' 
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the Sbringen llalb in Southern India the Sharada Mnth it 
Dwatba m Gtijarath and the Goiinlhan Math at Pun in 
Cuttacb 

The name Shankaracharj a, which means *th“ pieceptor 
Shankar/ properly belongs to the reformer Shankar alone, but 
af fc“r bis death some of his leading followers appear to hi\ o 
adopted the name as a title probably, as Mr Ghose in his work 
on Hindu Law (p 784) suggests, because they thouglit them- 
selves incarnations of the reformer 

The doctrines of Shankar having obtained a permanent foot 
mg m India there naturally arose in the course of centuries 
other preachers besides the Uohunts of the original Maths who 
claimed to he incarnations of the founder and established new 
Sloths in hi3 honour On the other hand, the original Maths did 
not continuously preseri e their early prestige Thus we find the 
Sluhunt or head of the Sbriugeri Hath writing in Shako 1774 
(A D 1852) to the Mohunt of the Sharada Math a letter 
(eshibib 8SS) in whicli he thought it necessary to make ‘ a state 
ment of the conventional practice bearing in mmd the disrespect 
with which it IS treated id the pi esent generation He iclutcs 
how the Acharyas of the Govardhan and Jyolir MaMis degraded 
thomsehes to the position of Gosainsand thus these two Maths 
remained without any Acharya although Ihe Goiardban Math 
was subsequently revived by a Sanjasi from Gougak Nakhal 
He describes how Sunjasis of the Shringeri Math ha\e esta 
blished Mitlis and set IhemseUes up falsely ns independent 
Acharjas and he combats tlia doclriuo that any branch ilntha 
can csist He then proposes that certain areas should again be 
recogni^ d as the tcrntoiies of the respectue Maths We cote 
from the report in 3 Moore's Indian Appeals, p 19!), that it was 
pros ed or alleged in the case of Srt Sanlur BharU Swami % 
Stdha Ltnga^ahCharanU^^^ iha.ii\\6 Shringeri savostbon had by 
1835 A D been div idcd ipto fi\ e orsis Maths, the Swamis of each 
of which claimed equal prn ileges as successors of Shankar 

It is claimed on behalf of the defendant that his predecessor 
in 1872 established or re eslabli«hcd the Jyotir ilath at Dholka 
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This was not the first time that n\al Shanharachaijfls ha] 
appeared in Gojarath, lhas the witness Slaneklat KeshowM 
(exhibit 2 i 1) states that m Giijarath before Rnj Rajeshwaranana 
the defendant’s predecessor, two other Sbankaracharj os had 
come but as they proved to be false they went away. 

The establishment of the Moth at Dholka followed hy visita 
tions and preaching bj its Mohunt in \arious parts of Gujarflth 
caused dissension amongst the Smart Bnhrains, particularly^ 
Sidhpur, and soon aroused opposition from the Molumt of t e 
Sharada Math 

The opposition was based upon practical as wellassentmiental 

giounds, for it 13 cu'stomary for a successful preacher to recen'^ 

money ofieringa from his admirers, and the attraction of followers 
to the Dhollca Moliunt involved the uithdrawol of probable or 
possible donors of offenDgs from the Dwarka Mohunt, In or er 
to put a stop to the competition of the Dholka Mohunt the plwo 
iff m 1837 with the concurrence of his preceptor the then Mohun 
of the Dwarka Math filed a criminal complaint at Sidhpuf 
iinst Raj Rajeshwaranand, the then head of the Dholka lla » 
rging him with cheating by personating the Shankarachf'’'!'** 
die Jyotit Math This complaint was dismissed and throe 
ler complaints of a similar nature brought against Raj 
ranand by Brahmin followers of the Dwarka Mohunt suff r<^‘ 

! Same fate. 


fhe present suit is the fiist attempt made w a Ci\d Court 
•Ilenge the right of the occupant of the Dholl a Math to proao 
a Shankaracharya in Gujarath 


It IS contended on the plaintiS’s behilf that he has^ tl roUo * 
. that part of India where Gujarathi is spoken, the exclu^i 


vilege of preaching as a Shankaracharya and receiving 


tbc 


irings of the foHoweis of Shankar This contention is 
on passages in cerlam \orsions of the Matharanaya or 


based 

trad'' 


nal precepts of the Maths produced by some 
tnesses 


of the plamtif’’ 


There is no authoritative version, of the Mathamnoya and 
»e3 for the defendant have produced other \er9ion9 o ’ 
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whieb differ in material particulars from those relied upon by 1003 

the plaintiff Tims, the plaintiff’s versions aft^r prescribing jiibhd 

certain territorial limits for each Math contain the following avcAtr 

O lAIlVAt 

precepts (see exhibit 335, paragraplis 25 and 26) — ^'The head « 

preceptors should never enter into each other's territories, that siitirtA'nA 

IS the rule Good rules ivould be violate J by transgression of cuarya. 

the boundaries It gives rise to an abode of quarrels, one 
should av oid that ” 

The defendant’s versions do not contain the«e precepts nor * 

any definition of territorial limits It is not argued that the 
ilathamnaya was composed by Shankar himself and a learned 
witness for the plaintiff, Anandshankar ilapubhai, says that be has 
not read any work of the first Shankar 10 which he has defined 
the territories of the Maths If there ever was any alnct leserva- 

tion of areas for the Mohunts of the different Maths certain facts 
proved in the case indicate that the reservation bos long been 
disregarded Thus, in recent times tbo Alobuut of the Shriogeri 
Math and the deputy of the Mohunt of the Govardhan Math 
have Msited Qujarath and taken offerings from their almirers 
while the plaintiff 3 prcdeci.-»3or visited Mathura and Benares 
aud received offerings in those places Again, when Raj Itajesh- 
vvaranand, the dof-^ndants predecessor, came to Sidhpur in 
Gujarath as a Slnnkaracharja it IS on record that tho plaintiff 
who 'tv as then a disciple of th" Mohunt of the Sbarala Math 
made a mental ob“isince in Lis lionour 

It is clear from the above references to tho evidence that the 
plaintiff has not succeeded in proving any exclusive and 
unbroken customary privilege for himself and hi3 predecessors to 
preach and receive offerings a-s Shnnkaracharya m Gujarath 
But, cv en if be Ind succeeded m discharging this burden, his suit 
vrould still fill, unless ho could show that his claim was of a 
civil nature such as tbo Court will entertain sco Cml Procedure 
Code, section 11 

To decide disputes ns to precedence or privilege between 
purely religious functionaries is no part of tho business of the 
Civi! Courts, nor will they grant injunctions to prev cnl preachers 
from preaching where they like under any title thej please, 
s S03G— i 
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provided no office or property is disturbed or interfered with The 
Subordinate Judge has treated the case as one of disturbance 
of an officOj namely, the oflico of ilohunt of the Shirala 
Math, although hi 3 decree is to restrain the defendant from 
st} ling himself Shankaraebar^ a of the Jyotir Math and fiom 
claiming or recei\iiig offerings in that capacitj. Here there 
IS clearly a confusion of ideas The office of Mobunt of t c 
Sharada Math is in no naj eodangLrcd bj the defendants 
action in claiming to b- a Shankaracliarja of the J}otir Mat » 
norare \oluntaiy offerings made to Shankaracharj^as in G 
fees claimable as of right by the holdei of the plaintitts oific\- 
The office, its property an 1 appurtenant fees remain absolute J 
unaffected by the defendants action The defendant has nev£| 
tried to represent himself 01 pass himself off as the Mobunt o 
the Shaiada JIath The conclusion arrived at by the Su or 
dinato Judge that the defendant was not truly the Shankaraebarj a 
of the Jyotir Math could not help the plaintiff s ca e Evcnd'^® 

assume that conclusion to be correct it nas irrelevant, for d ^ ® 
plaintiff had an exclusive piivilege of preaching which could s 
enforced m a Civil Court, it could not matter what the rea 
status of the defendant might be, while if he had no suchprivi ege 
his suit must fail The appearance of the defendant and h'^ 
predecessors as ShanI aracliaryas in Gujarath may have 
the prestige as preachers of the heads of the Sharada Matb, “ 
for interference unth a mere dignity no suit can be maintain 
see per Loid CampbeH in Srt Sunknr 3karlx Sviami ' ' 

Ltnga^ah Charanlx'^^'*, Sangapa \ Gangapa'-^^, ' 

SlixvTam'^'^ Then appearance may also, by attracting o 
ings to themselves, have leduced the suras which would have 
been received by the Sharada Mohunts os voluntary offering*' 
but for voluntary offerings received no suit will he see 
Boyier v I)od$Korth(^ On this ground the Subordinate Ju 
seems to have refused an account though ho mconsisten J 
grant“d an injunction to restrain the receipt of further offerings 
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For the above reasons we hold thaf this suit is not immtain- 
able Wc allow the appeal, set aside the decree, and dismiss the 
suit with costs throughout on the plaintiff 
Cross-objections dismissed with costs 

Decree ietertei 

G B n 

APPiLLirc CIVIL 

Btfort Chitf Juih't Sfott and Mr Justice Batchelor 
UMABAI Kosi MANGESHRAV jjjd ahotubb (obioisil PiAiXTirrs), ICtOS. 
ArpELLlKTS « VITIIAL \ ASDDEVaXD OTIl*BS(ORIfllSAl DirBXDASTb), AoremJ«fl9 
HESPOXDENTa * 

Cud Proiedtire Code [Act XIV of iS8^ *«<iort 28— Lands s tualeat 
thffsrent viUagti and % t postesnon of different persons tindei iiffirent 
titles— 0ns suit to s stover pjssession of tie lands— Misjoinder of parlies or 
causes ofaelion—Interloetttorjjudjmente against different defendants— 

Jtnal judgment for possetsio i to he reserved till the eonclusion of the 
trial 

The plaiatiS, oae of tha icvcia on&r; hairs, sued to recorer poncuion of a 
Bioiat; of cartam hndi wh <.h 'ncra sitiuto at diSarant viUnges sod >& po«araion 
of JifTdretit poisons who waia alienaes hj sala mortgage or Icasa from tho 
wtJotv of tha bit luala holder lu tho lower Courts the snit wu di^mis^ed for 
misjoinder of parties or eaaics of action 
Mel I 01 <esotid ippeal that tho igU U o lauds were siisato in seteral different 
village’', proYidod tha venuo for tho IrnI is tha same tho right of tho plaintiff 
to ha\ 0 her cUiui tried in oiio suit is Uio eatno as If tho diff cut holdings were 
nil m tho sarao vilL-ige It is uarer anj bar to a s ut in ejectment that many 
persons aro lu possess on The onljr pos iWa ohyJcUons were on tho ground of 
inconrcniouce Tho dihicultica aristug from raruty of defences can be cured 
by tha sue cssira tiial of the Issueo separately affecting different dofonJants 
Following tlo English pncticc luteiloculory judgments mar, if the plaintiff 
succeeds lx, guen against different defendants os their raiei are disposed of, 
filial judgment for poMOSSioi of tha whole property being rcsorved till tho 
conclniion of tho trial of tho whole case 
Jhan Chmder Ma rar Samestear MonJolW and Xundo Lumar 2 iash^ 

T JJanonaf* Oajant ) approred. 

• Second Appeal l«o. SS3 of l''06 

(I) 0897) 21 ai 831 n 0^2)29Ctl 871 
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Samt C^etlt V Amman* Vasudeva Shanlhdffa t Xnt^ldt 

NarnapatW, Mahomed v Arr^jlnanC^J and Parlati Samear v Muhmvd 
PaiimaW, referred to 

Kaehar Bhy Vaijay ^at ^oMoretS), distiogni.lied 

Second appeal against the decision of C. 0 Boyd, Dislrid 
Judge of Kanara, dismissing an appeal against the decree of 
R. R Gangolli, First Class Subordinate Judge of Karvrar 

The plaintiff Annaptirnabai sued to recover po«:session of afl 
equal half share in the properties specified m the schedule 
annexed to the plaint and mesne profits of the said share for the 
years 1900, 1901 and 1902 It was alleged m the plamt that 
the plaintiff, defendant 24 Lakshmibai, and Radhabai, deceased, 
were the daughters of Mnngesh altaa ilangba, who died IcavioS 
no sons After bis death, his widow Paivatibai enjoyed the 
properties till her death which took place on the 80th July 

Since then the plaintiff and defendant 24 became entitled to the 

properties in two equal shares as heirs, their sistpr Rsdhabai 
having died during then mothers Jifc*timo Defendants 1—23 
asserted title to the said properties on the ground that the 
plaintiff's mother had sold, mortgaged or let the lands on 
(perpetual lease) to them, but the said transactions bccamo 
invalid after the death of their mother, therefore they should ho 

set aside The plaintiff and defendant 24 had in the } ear 1900 

obtained a declaratory decree to the effect that the plaintiff; 
defendant 24 and their sister Kadhabai, who was then alive, were 
entitled to the pioperties held by the defendants and that th® 
alienations made in (heir favour by the deceased Farvatihai 
could not affect the title of the plaintiff and her sisters aft®* 
the death of their mother Por\atibai Defendant 26 was the 
transferee of the right, title and interest of defendant 24 
Defendants 1—23 refused to give up the plaintiff's share m the 
properties though they were called upon to do so, hence th® 
present suit 

Defendants 1 — 23 claimed to hold the properties as nioR 
gagees, purchasers ovmttJseni tenants undei the plaintiff's mother 

(U (1878) 7 Mad II C R 2C0, * (3) (1687) 11 Mad. lOO 

(K74) 7 Mad. H C. T 290. l» (l'X)7j 29 All. 267 

(1883) 7Dom "89 
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Barvatibai and contested the claim on tho ground o£ limitation 1^8 
and misjoinder of p-irties or causes of action Ukabai 

Defendant 2i answered that though she had transferred her Viinii 


half share to defendant 25, the transfer was fraudulent and 
without consideration, therefore, it should he set aside and her 
share should he given to her 

Defendant 25 asserted his title under the deed of transfer 
passed to him by defendant 24 on the 8th December 1891 

The Subordinate Judge raided in all 6ftecn issues, but he 
found on issues 6, 7 and 15 only. His 6ndiags on those issues 
were — 

(6) The claim was within time 

(7) The suit was had for nusjoindci of parties or causes of 
action 

(15) Tho plaintiff was not entitled to any relief. 

The Subordinate Judge therefore dismissed the suit. The 
following IS an extract from his judgment — 

Ittuei Si 7 and 15 — lh«$d issues arc the most imporiast ones in this case, 
and go to the root of the pLiintid s ctaim Tb« property deseriled in the plaint 
admittedly betosgied to (bo plaiatiQs deceased father Mangeih altas Mangha 
bin Dolba Shcnvi He died in tho year 18o2 leaving a widow Parritihai a!tat 
hlanahbai and 2 sons, Snbraya and Tnodi ofvis Fnndlih linbTayn died m the 
year 1853 or 18ol leariug a widow Mathura * • ilatbnia died in the year 
1869 or 1870 I’arvati died on tbc 30th July 1900 Brhibite 4, 6, C and 7 
ehow that Fnndlik was adopted by Itaghnrath Krishna SheDTi a brother of the 
deceased Panat bau It is in evnl nec U at PonJIik too died eomo years ago, 

Ihongli the exact jeir of 1 1» death cannot be ascoTtamed. AHhongb the 
pla ntifl inganionsly describes tl is claim as a suit for partition, yet it u 
endent that her intention is to obtain a declaratory decree that the sereral 
alienations made by her mother to many of the defendants in this ease 
nre mralid against her after 1 er mother a death 
Tho suit ns framed is not msmt unable nsit mcludea within it sorcral distinct 
causes of ection which could not be joined together in the same suit — Kaeiar 
SAojVaijay Sai liatfioreC^) , OanetitZal r rati Stn^hn Ja SaJ a 
Im Saghu v Havia Im Oocind, tho Bombay High Court has apprered of tho 
decision at page 289 1 L P. 7 Bombiy, though it has been doubted m Madras 
— 3/a/lowci> jtrii^flanP) >,Je I L It. 16 Bombay 608 atp.611 Tho 
tl) (1883) 7 Bora 289 W BBOJ) 16 AIL 27^. 

(J) (1887) 11 Usd, 100 _ j 
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Allahabad decision (I I* IL 16 AJL 279 ) » on all fours with the present cue 

This Court 13 not t oiiad to follow th« decisions of the Af^lras High i-onit cn 
this point as it IS bound by the decisions of the Bombay II gb Court in ca^es 
of difference of decisions (I I» II 17 Bomba} , page 555 at page 6o6) There 
are ample materials m Oie evidence recoided m this case to show that t i 
Iilaintiff s mother Parvatibai hold tho property in suit adversely to her loa 
Subha and the latter 8 widow Mathura who died m the year 1869 Shero'**^ 
therefore be treated as absolute owner of the property m suit even before t ® 

death of ^lathura, tha wi low of Subha ahai Subrayo It ts admitted m ® 
plaint itself that plamtills mother Parratibai enjoyed and dealt with ® 
property from the very day of tlie death of Mengha in ISsS Tho eriJence 
afforded by exhibits 28t 300 and 810 is a snfEcieot indication that Parvatihms 
possession of the property •« amt before its alienation was adverse to hsr so™ 

Snbhaja and the latter « widow 3Iathiira. Under the circumstances d aclo® 

m this ease. 1 find that tho suit is bad for misjomdcr of different causes u 
action against different defendants in spite of the fact that it is itgenioiiJ y 
designated as a Bttit for pirtition and that it is not in time The plaintiff 
Asked to adopt the course Indicated in I Xi B lo AU. 270 » hot *he did not t o 
so 10 time 

The plaintiff hating appealed^ the District Judge 
dismissed the appeal under section 551 of tho Civil Procedufo 
Code (Act XIV of 1882) His reasons ncro os foUoivs — 


I fully agree with tho remarks in the judgment that there is every ind calw>* 
that Parvatibai a possession of the property after the death of Maagha 
hostile to Subraya and Lie widow and plaintiff 
It IS proved thjt Parvjtib-ii dealt wjth parts of the jiroperty m her oW™ 
name instead of m the name of the owners whose guardian she was 
oontontion that she did not mean by putting her name, to make herself oH 
owner, will not stand No guardian acting honestly would behave so 
plaint in the present sut plaintiff admits that Parvatibai ‘enjoyed an 
disposed of the property since the death of Mangha 
Things being so o’oarly the object of this enit was to obtain 
decrees agnin&teacb of ibo various alienees of Pnivatibai, andthostbo 
are the same ns m Gatesh* lal \ KkatraU Btnfjh (16 AIL ^ 

been twice approved by our own High Oouit Jlr Shantaya (app ^ 
plaintiffs pleader) did not deal with this point at all, but Ooutente 1 h 
with arguing that in a s 1 1 for partition interested third parties taking 
right from some member of the family may be added fi8 part es (16 o® 
6*^8) That IS not the point here This last rnentioned decis on upholds 

Allahabad rnUng above mentioned 

Another decision cited by Mr Shantara, reported at p 925 of ’ 

Bombay Jaw Roportor, does not apply, for the plaint itsoH m this case i ow* 
plaintiff’s object 
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The plaintiff preforred a second appeal and she having died 
pending the appeal lierdaughters Umabaianl Radhahu were Umm*i 
brought on the record ns her heirs ^ 


Ratkei (with K A ShttoshtarUr) for the appellants (heirs of 
the plaintiff) — Wc contend thatlhc loner Courts errcl m law 
m holding that our suit was bad for misjoinder of parties or 
causes of action. The plamlifls cau<5e of action aro^e on ihe 
death of her mother Pan atibai and then she found that several 
persons were m possession of the properties of which she wanted 
to recover possession It is true that the defendants claim 
under different titles such as purchasers mortgagees and lessees 
But the cause of action has no relation whatever to the defences 
vrhich may be set up by the defen Jants Nor docs it depend 
upon the character of the relief prajed for bj the plaintiff It 
refeia cntuclj to the grounds set loith m the plnmt os the 
cau-ae of action or n othei words to the media upon which the 
plaintiff asks the Court to ainvo at a favourable conclusion 
Chand Aour v 7<ir/ai In the present case 

the plaintiff bad one cause of action onlj namely the right to 
recover her share of the property on the death of her mother 
The cause of action accrued to her on her mother’s death IVo 
rely on section 28 of the Civil Procedure Code and Man 
Chunder llazra v Ramtiwar Monlol^^, 2,u7ido Kumar Nasler v 
BanomaU Gai/an^^\ Sami ChcUi \ Am lanx Ae/ F asudeva Shan^ 
hla3i\ KuUadi I^arnapat*'^^ Makoi el v Krta/naH'?), ParlaU 
Kvmo'ir V Maltn I Fatma'^ The lower Court ichecl upon 
Kaehar Bhoj Fatja v Rat Ratiore<'» and Gaiei/it Lai v KKaxTah 
Sxngm for holding that the suit w s bad tor misjomdet But 

thefir.tca CIS cleirly distinguishable It was not a suit for 
possession Therein a declaration was claimed durin„ the life, 
time of the widow nal the cause of action accrued to the 
reversioner fw a deehration with r spcct to each of the alieiia- 


WaSSSlLK 161 A irl^ 158 < 08 4)- MM 11 C r 2>0 

( tS nCvl-St 1«) (1857) 11 MM IOC 

(S) p oco < > (I"* 5) 7 Con “sa 



298 


1908. 

CuiBU 

t) 

IITIUK 


THE INDIAH LAW REPORTS. p^'OL. SXXIII 
tion that was made. The second ruling is no doubfc against us, 

but it does not seem to ha\e been followed in any later case 

It is a ruling of tho Allahabad High Court and that Court 
refused to follow it m Parlatt Ktimoar v llahmud Fatma^^^ 

The finding of the Judge in appeal as regards adverse posses 
Sion 13 clearly wrong Neither of the cshibits relied npou by 
him supports the finding He finds that Par\atibai was the 
guardian of her son and daughter in law. If that bo so, then 
evidently her poasession could not bo adverse to her wards 
until she renounced her character as their guardian and he 
adversely to them. Moreover, tho Judge has recorded the 
finding of adverse possession under the issue as to limitation 
This 13 wrong. Under that issue we had only to shew that our 
suit was in time under Article lil, Schedule II, of the Liniita 
tiou Act. The Judge should have raised a distinct issue relating 
to adverse possession and should have given on opportunity to 
the parties of adducing evidence thereon. It raises a question 
of title and requires a specific is«ue 

S 5. Patlartor: respondents 1, 6, 20^ 21 and 22 (defendants 1, 
6, 20, 21 and 22) —Tho suit is bad for misjoinder of causes of 
actions Tho defendants are interested m different lands and 
the causes of actions against them are not triable jointly, 
severally or in the aUernative in respect of the same matter 
Section 28 of the Civil Procedure Code cannot apply because 
tho right to relief is not alleged severally against the defendants 
m respect of the same matter Tho defendants claim under 
diflerent alienations The plointiff alleges in tho plaint that the 
different alienations are not binding on her Ihe expression 
*'m respect of the same matter '* m section 28 means one entire 
subject-matter in the whole of which the defendants are liable 
jointly, severally or m the alternative We rely on Kachaf 
Bhoj Vatja v Bai Uathore^ which rules that the different 
alienations by the widow are distinct causes of action which 
could not bo joined togcthei in one suit The case of Gantti* 
Lai V KhtttraU Singh^ which follows Nantngh Lai 

P) (1007)29 011 267 ro (1883) 7 Bom 2S9 

m a894) 16 All S70, 
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1 $ on all fouis with the piesent case The expression 
“caus' of action^’ comprises not only the plaintiff's title Mhen 
in i«sue, but amongst other things the wrongful possession of 
the separate s«ts of defendants or any two of the sets in the 
alternate c in re'^pcet of the same matter Gane»?n Lai \ 
Khatrah With regard to the mgw of the Madras 

High Cou't as to th" desirability of deciding the whole ([iiestion 
in order to secure sQundne->-. of the particular decision and 
a\oidance of discordant decisions in different cases on facts 
nearly the same the Allahalad High Couit obverses on the 
other baud in Ganeshi Lai \ Kh urati S that the decision 
ns to the rights of one poison mi^ht be affected b\ the tights 
of another alienee The ru mg in kaeh ir SAoj J aija \ Bat 
Jlaf/iore^^^ is opposed to Sadn Im \ Pam bin Govind^*^ 

We rclj al-iO on SudheiJn Bojf \ Bur^a and Ban 

Karatn Bn* \ Aiinola Pioial In the piesent ca«o 

there is no allegation of collusion between the defendants We 
also relj on V Jat Airratuf^ llienagain 

there are difft.rent c lUses of actions against sc\ ccal alienees and 
these causes of actions are joined with the cause of action 
against di,fendaiit 24 foi paititioii. 

e take our stand on sections '11^ 45 and 53 clause (?) of the 
Civil Procedure Code The sui* is tUercloro bal for misjoinder 
of caU'ies of action 

Witii regard to the question of alrorsc po-^s^ssion the i->sue 
that a\as raised in the first Court wa>—* Is the claim within 
time’" If the claim of Snbraya and ilothuralai nas barred 
ns against Parsati she got title bj pn.scription under section 2S 
of the Limitation Act and there was a statutory conveyance to 
her Therefore the nlicnces of Pataati got absolute title The 
Subordinate Ju fge found that Pnrsati's po«<ioss!on was ad\er><e 
to her sou Subiajn and liis widow Mathura In the appeal 
Court, the appeal being summarilj disni«5sej, the defendants 

(1) (1832) 5 All 1C3 10 (JSC ) 16 Uom C53 js C12. 

n (ISOfj 13 All 270 () (1S«7)UC»1 435 

(^) (1833) 7 Bom 23^ »«) (ISS 7 > n Cal C81 

O (1^51 P J- ^o. 1 of l'<^»(Clr J 
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were not heard , therefore the finding that Pflr\ ati was guardian 
IS not binding on ns The Judge in appeal, however, found ns 
a fact that Pan ati’s poases^ion was adverse Exhibit 284 says 
that when Subraya died he vias about 20 years old So the 
time basing once begun to run in Subraya’tj lifetime it could 
not be stopped by the miiiontj, if any, of Mathura Further, 
the p’aintift admits n her plaint that Parvati enjoyed and 
disposed of the property smee the death of ilangba, which took 
place m 1852 Further, Fundlik being adopted by Pariatiis 
brotbei the adoption was invalid and Pundlik icmamed the son 
of Mangba Therefore tho possession of Parvati was adverse to 
the two owners Subraya and under him his widow ifathura and 
also Pundlik Besides Patv'iti hid got the trin«ferrel 
to her name Lastly, the plamtifi should not be allowed to elect 
according to Raeftar Bhoj Fatja \ hat Baihore^^^ 


S A Ilal^au^ah for rispondcnts 18 and l9 (defendants IS 
and 19) —Tho detcmimation of the question of misjoinder must 
depend for tho most pait upon tli'' frame of the plaint. lo 
present cose the pla*nt ff sets out briefly “the \ornu8 alienations 

under which tho defendants claim and wants to have them set 

aside This is therefore, in substance a suit for a declaration 
that tlic several al cuations arc bad ns against the plaiaht^ 
The lower Courts were thus right in applying the case of 
Kackar Shoj Vaija \ JPat ] aihote^^^ It was contended that the 
plaintiff’s claim against Ibc several defendants w as 'm respect 
of the same matter ’ and that the suit was allowed by tho terms 
of section 28 of the Civil Procedure Code According to 
contention "the same matter" would mean tho estate to wbic 
the plaintiff was entitled as heir If that is so then tlie '•oaten 
tion IS not sound We submit that ' the same matter,’’ that i®* 
the estate is, as it were a con tant quantity, and as each of 
defendant^, according to the statement in tho plaint, !■» mtcrea e 
m a fragment of the estate, it cannot bo said that the right 

relief 13 claimed against the dofenJants severally m rcspec 

’ tho estate ’ that is tho whole estate, unless tho words such^® 
"the whole or part of*’ are interpolate 1 after the viorJs 
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respect ’ in secliou 28 It is not suggested that any relief is ^00^ 
claimed against the seierd defendants m the alternative Nor Uuibii 

can it le argued t lat they are jointly liable because no combma- Vithai 

tiou or coii'-piracy is alleged Svdhendu Mo^un Ro^ v Buiga 
Ram Xaram Rut \ Annola ProsalJoahi^^^ The rulings 
in TtJiaii Chtuidef Hazra \ Raaeswai Moiidol^\ Kundo Kumar 
Natler ^ Rancuah Gayan^*^ and Parlati Kvitjcarv. Mahmud 
Fatttra^^^ which were relied on, do not apply because therein 
the suits i\ere differently framed The of those 

cases would appear to be that the question of misjoinder would 
not arise simply because different defences are raised by the 
defendants Here, however the plaint itself wants that thh'' 
sev eral alienations should be **61 aside Those cases are therefore 
distinguishable on this ground The reason of the decision in 
VaiudevaShanhhaifa \ Kuleadi Karnapat^^ is that it is desirable 
to go into several alienations at one and the same time because 
one might affect the propnety oi legality of the other or others, 

In the present case, however the alienations range over such a 
long period and the interval between the several alienations is ' 
so great that that consideration do s not arise. Moreover, it is 
not correct to say that there is one cause of action m the piesent 
case The plaintift’a title to the whole property is, no doubt, 
the same But that circumst'ince does not constitute the causb 
of action. The cause of action against each of the defendants 
13 by virtue of his independent wrongful possession, and no 
combination having been alleged to e^ist among tbo defendants, 
the causes of action are different They cannot, therefore, he 
joined in one suit Ganethi Lai \ Khatratt Siujh^, Eaehar Rhoj 
Vaija V Bax Rathort''''^ , Sudhendn Mokun Boy \ Rurga Z>a«W. 

As regaids the finding that the widow Pivtvatibai was the 
guaidmn of the owneis who were miners, there is no legal 
evidence on Iho point The only legal cv idence is to the effect 
that the} were not minors Therefoie the finding of ndverac 
possession is good 

(1) (1837) 14 Cl’ 435 P) (1‘107) 20 All 2^7. 

P) (1837) 14 CU CSl (f) (l«7l) 7 ITiL IT C K ro. 

P) (1807) 2i Cal 831. n (IS04) 16 411 •’7'> 

(I) (1901) 21 C»1 871 W 7 llcm 
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foi the purposes of thw suit the difference think^ not 

inateiial The course of decisions mtho diffi-rent Ili^h Court? 
IS to t!je propriety of joining in one suit for po'jsession alienee^ 
of difTcront portions of the san-c estate claiming under the same 
aheoor has not been uniform, but according to the present state 
of authority the High Courts of Calcutta, Madras and Allahabad 
would permit such a suit to proceed See Samt Clietli ^ Atnmw 
Vasudeia Shtnlhaga v KuleatU Karnapai'‘‘^'‘, 

V. ffrw/inanW, Jahan Ckundcr Ua-ra < Rmttvsar 

2\unio Kuwar leather \ Jinnomah Faiiait Kvu'caT v 

Mahmud 


The lower Courts and the respondents in this appeal have 
relied upon Kachar Uhoj Vatja v Fat Jt(ilhore'‘~‘ but that was 
not a suit for possession Aspointed out in Jltinler < 

an action for the rocoscry of land, or a> it is called m the Civi 
Procedure Code, section 14, ‘a suit for the rc'oveij ofiniino'e 
able property/' is po> essory and of a different nature to a 
for the establishment of title not claiming possession, although ft 
claiin for declaration of title ts pait of the machinery for estib* 
Iishing the right to possession might bs join'=*d with a suit for 
recovery of laud " Th » claira for a declaiation of title and the 
claim for poase&sion arc not the ca ise of action they ar® 
a statement at full length of what the cause of action really i^, 
namely, to lecover the land ” 


In our opinion the law applicable to the present case i? cor 
reetly stated in the two Calcutta casei we have above referri 
to. In the latter of the two it is said " The cause of action of ft 
plaintiff suing m ejectment cannot, so far as We can perceive b® 
affected by the title under which the defendant professes to ho 
possession. It matters not to the plaintiff how the defendan 
may explain the fact that he is m possession or seek, to dcien 
his possession AVhat concerns the plaintiff is that another is 
Wrongfully in possession of what belongs to him, and that ftc 


U) (1873) 7 M»1 U C r 260 
(1S74) 7 Mad n C K 200 
(V (1S87) 11 jr.d 106. 

(» 0B07) 2ic»i e-i 


i ) (190-’) 20 Cal 871 
(5) (1907J 20 All 267 
(7)(l8'3)7Boin 280 
<V (18S0) 11 Cb. P 402 at p S'* 
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gi\es Iiim his cause of action If this is so, where there is hut 
one person in posses-jion, cun there be a differenc'' when the land 
IS m the possession of more than one? We think not. It 
appears to us, so far as the plaintiff’s canse of action is concerned, 
that it la a matter of indifference to him upon what grounds 
the different peisons m possession may seel to justify the 
wrongful detention of wl at is hia What he is entitled to claim 
is the recoicrj ofpissession of his lanJ as a whole and not in 
fragments 

In the present case the land in suit is situated m several 
different \ illag..s, hut pro\ ided the \ enue for the trial is the same, 
the right of the plaintiff to ha\e lus claim tried in one suit is 
the same as if the different holdings were all m the same aillagc. 
It uas neiei any bar to a suit m ejectment that many persons 
w“rc in possession The onlj possible objections Mere on the 
ground of inconi cnicnce “When the tenenents claimed, and 
tho tenants thereof, are numerous, it is fiequentlj ad\isable to 
bring two or more distinct ejectments, lathei timn one action 
against all of them for the uholc of the propeity Tlie e^erciso 
of a sound discretion and judgment on this point may sometimes 
sa\o much troubk.'^ See Colo on Ejectment, p 76 

In the lower Court any difBcuUi‘*3 aiising from variety of 
defences can be cuiol by the successive Inal ot the issues j,epa- 
ratelj affecting different defendants Compare the rules of the 
Supreme Court in England 0. \ii inleSS. 

As regards the question of adverse possession we think it 
should not have been discussed at all upon the 6th issue It is 
a question of title requiring a specific issue The discussion of 
the question in the judgment of the fiist Court was v ery unsatis* 
factory probablj for want of evidence resulting from the absence 
of a (Icfuiite issue fhe SuboiJmate Judge mentions eihi- 
bits 281, 800 and 810 as justifying his conclusions As regards 
exhibit 28 1 the record of the Court in C inaiese differs from the 
Judge’s note Tito Canarese says that after Mangba’s death the 
tahiva* was earned on by Parvati till her death This i<» quite 
consistent with management as guudian or as senior member of 
the family without any adverse possession Exhibit 300 jsa 
(0 (I'l ■'2)^3 Cal snrfp 6SO 
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rent note passed in 1858 to Parvati by a jearl} (chalffeni) 
tenant Exhibit 310 is an entry m the re%enuo records of pay 
ment to Farvati in 1866 for land taken up for n railway. These 
exhibits are quite consistent with a management of Parvati on 
behalf of junior members of the family In the loi\cr appellate 
Court the point was stilt more inadequately dealt with TJie 
District Judge assumes that Parvati uas guardian of the owners 
at the dates of the alienations effected by her If this was so, 
the presumption would be that she effected the alienations 
honestly as guaidian and not dishonestly in breach of her tru>t 
The Subordinate Judge had held, and we as->ume that m disnii s 
mg the appeal summarily the District Judge adopted the find 
ing of the first Court, that Subraya had died m 1853 or lS5b 
te, prior to any of the alienations But alienations by the 
guardian during tlie lifetime of Subraya's widow who was the 
owner of only a limited estate would not piejudicc the lever 
sioners unless justified by necessity. 

Wo set aside the decree and remand the case for re trial The 
lower Court should not fail to raise a specific is ue as to ad>ers^ 
possession and should consider whether any incon\enienco will 
result from trying the suit against nil the defenants at once or 
whether it should direct the successive trial ol the issues sepa 
rately affecting diff rent defendants Following the Enghsh 
practice mteilocutory judgments may if the plaintiff succeeds bo 
given against the different defendants as their cases are disposed 
of, final judgment for possession of the whole property being 
leserved till the conclusion of the trial of the whole case. Co ts 
costs lu the cause 


Decree eel aaide and ease remanded 


a r R 
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B /ore Chief Jusliee SeaU andJTr J slice Ba^ehtlor 
VAOHHAM ACSHABflAI a^d othebs (osigcsal Ami 1903. 

CANTg, V ^ACHHANI NVNBHA BATAJI Ato OTnzBs (oihgivai Yoiemler 

DEFENDANT'!) OPFOVIKTS * 

S Ills T^aliin'ton -^ct of 1837J se Itoit 8-^Sutt fo dcehitaUo t and con 

seju BiislT('if~TalmUQn~Coii ftet—l yi*dteUoa.~1 cihieeftheid ff 
stated in the plaint 

Id a suit lor decUratian nud consaqaent a1 rc et Oomoctiou) witb respect 
to liud (he Court must accept the raloe of the relief stated in the plaint for tha 
purpose both of the Court feea and ju ^diction 
Hail Sankti D v KahKansi Pat aft) {oUonod 
Bayarani v Gordtmdasi'') distmgu shod 

Appucatiov uader the estraordioaiy juiisdiction, section 022 
of the Civil Proceduie Code {Act XIV of 1882), against the 
doomon o£ N it Slajmundar, Joint First Class Subordinate Judge 
of Ahmedabad with ippellate powers, confirming the order passed 
by N V, Dosai, Second Class Sabordmato Judge of Dbanduka 
and Ghogho, loturnmg n plaint for presentation to the proper 
Court 

The plaintifis biought a suit against the defendant in the Court 
of a Second Class Subordinate Judge and prayed for the folloiv* 
lug reliefs — 

(rt) A declaration that they weie owners of a three fourths 
share of certain lands called the Bhathadans Palt and the 
income thereof that might be m deposit with the Tfiluh,* 

Mci Settlement Ofiiocr and iho of a three fourths share 
of SJ do^dis of the \illogesite and of every other sort of 
income from tlic \ illage of Maichond > 

(i) Recovery of Rs C37*8 0 on account of their ^hate in the 
income of the said Pats for the Simv at j cars 2956 to 19C0 , 
and 

('•) A porpctunl injunction restraining the defendants from 
preventing them from jointly managing the property in 
dispute 

• \pilieit en ><x Cl of I'XISoul r itrao-djiir, Jo I d tion 
ft) lOJjjC.Cd. 7 4 m<t 0 )S1B 

203 — C 
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The first relief was ralaed at Rs 130, while the second and the 
third were valued at Ks 637 8-0 and Rs 25 respectively 


VAcaaiiu The defendants answered that as the value of the property in 
suit was over Rs 5,000 the Second Class Subordinate Judge’s 
Court ha 1 no jurisdiction to entertain the suit The Subordinate 
Judge allowed the defendant’s contention and returned the plaint 
for presentation to the proper Court 

On appeal hy the plamtifis the Appellate Court confirmed the 
order for the following reasons!—* 

Rat the important question wwhether the jarisdiction of the lower Conrtu 
oasted on this aceoant The anavor tothU question depends open the inkeipre* 
Uticin that might be put upon section 8 of the Suits Valnation Act, 18B7 The 
»uU la gorernad by section 7, paragraph 4 ebuaes (e) and {dX of the Court 
Act B3 It »e a suit for JecUraUon coupled with eonsequentual relief (ico ^ ^ 

10 Bom 60 I. L D 1? Boni. 56),A&d the plaintiff is at liberty to 
reliefs he seeks at *ny amount he chooses and to pay the Oaurl fee ** 
amount (L L R. 19 Bom 198 and I L lU 1? Boia B6) Section 3 of tW Sniu 
Valuation Act,18S7( empowers the Local Government tomahemlesdeUrtnuu^? 
the value of land for purposes of jurisdiction In the suits mentioned 1*^ 
Court Fees Act, 1870 section?, paragraphs v 8ndTi,ftndjnT3graphr»eh(<0 
and seetiond provides that whoa a suit mentioned in the Court Fees Act 18 
lectjon 7, paragraph 4 cr Schedule II, Article 17, relates to laud or an intww 
in Und of which the value has been determined by rules under the last fotegomB 
section, the amount at which, for purpojes of jurisdiction, the relief aoughtin 
the BUit is valued, shall not exceed the value of the land or interest as detenn®® 
by those rules Section 8 laje down that when m suits other than tho«a 
red to in the Court Fees Act, 1870, solIioq 7, paragraphs \ , vi and u, ‘od 
graph X, eh (d) Court fees are payable arf naloreia, under the Court Fees ^ ^ 
1870, the Value as determinable for the computation of Court fees and the fs “ 
for purposes of jntisdiciioii shall be the same It seems to mo that . 

are framed under section 3 of the Baits Valuation Act, 1887, the 
asks for a declaration and consequential rdief though he u at lilw^ 
the relief nt any umoust bo likes and pay Court fee on that amount, 
a higher value upon hw suit than that determined by those rul» 
such rules are made the valne as determinable for tbecompulatioaof 
and the value for purposes of jurisdiction is to be the ?ame No rules 
promnlgated by our Lo<iaI Goretnmeut under section 8 of the Salt* * . 

Act 1887tand the discretionofthe plaintiff is left unfettered, *• 

Eom. (s, which Was a case of deeUralioa and conseguentifll relief, it was Iwl 
I have already said that the Talaatkin of the relief sought for coiPpuUo2 
Court fees rested with the ^tifl and not with the Court , and in other »« « 
falling under section 7, paragmph 4, of the Court Fees Act, j870, the plamh" 
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Tis allowed to pat li)» owu Talue ppou the reliefa cbuned, “ind it^M Leld 
that the amoant paid by Aim also determined jari»diction (I L. B 12 Com C75i 
I. L. It. 19 Bom 198) It iiould ecem therefors that Dccording to tiioac 
decuiona the amount paid liytheplamtiffin a snit in which a declaration ani 
cossequential relief is prayed for shon'd determine tho jansdiction , and il e 
High Coart of Calcutta has eo held (f L It 33 Cal 734^ ^at oar own Bigh 
Court in 6 Bom L B 88o has roceatly hold that though a snit la which dec! i 
ration and coneeq lential relief are eought is goTemeil h/ section 6 of the Su is 
Valuation Act 18S7, tho term ‘ detcnninable used iii tint section means 
“ determmable by the Court which has to tiy the case,’ and I am hound to 
follow this decision 

FlamtiQs preferred an application under the c\traoidjuaty 
jurisdiction, section 622 of the Civil Procedure Code (Act XIV 
of 1882) 

r G Ajtiitja for the applicants (plaintifls) — Wc come up m 
revision on the ground that the first Court, ulnch a'one had t! e 
jurisdiction to try tho amt, wrtij wioug m passing tlie oidci fer 
tho return of the plaint for proscntation to tho proper Court 
That Court refused to exercise the )urt:>dictton which was vested 
lu it to entertain the suit Our suit is one for declaration and 
injunction which has been held to bo a proper coDsequcnital 
relief. Our claim IS therefore governed by section 7, subsection 
(4), clause (c), of the Court'Fccs Act, which lays down that tho 
ad valorem Court-fee leviable m suits coming within tho clause 
would be determined by the valuation put down bj the plaintiff* 
Along with tho said section may bo considered sect on 8 of tho 
Suits Valuation Act which shews that m suits fulling under 
section 7, sub-acction (4) clause (c), the valuation for Court-fees 
and jurisdiction would bo the same- It has been ruled over and 
over again by this Court that the amount put by tho plaintiff in a 
suit m which declaration and consequential rvlicfs are prajed for 
should determine the jurisdiction KhKihalekaiifl Mnle^aid v, 
Ha^tndas MottcAamW, Grcal IntUan Ratltcay Company 

V. lititelt ChandmuU In the present case no rules as con- 
templated by section 4 of the Suits Valuation Act hav c been 
framed by Government, and so long as no rules an, framed tho 
suit w ould bo govcrncil bj section 8 of the Act, and that section 
lajs down thotthc v aluo detenninablt for Court fees andjunsdic- 
(J) (18S8) ISBoui 6"o. Oil8?liX9Bo« 16.^ 
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tion ^^ould bo tlic 'inic, and as the plaintiff is the person who is 
to value the claiiu foi the purposes of Court fees, the value put 
down by him would determine the jorisdiction The whole law 
on the point is discussed by the Calcutta High Court m Han 

Sa\ilerDnti\ Kalx Kivtar Palra^^'^ We therefore suhniit that 

the lower Courts wrongly held that the suit was not within the 
peeumarj jurisdiction of the Second Class Subordinate Judge 
M. N 3lehta for the opponents (defendants) — '\\o sutrott 
that though the suit is one foi declaration and injunction 
the plamtifl is not the sole aibitcr of the valuation to 
be put down for determining the jurisdiction of the Conit 
The word "determinable’ occuinng in section 8 of the 
Suits Valuation Act would mean as determinable by the 
Court Ihc Court is not deprived of its jurisdiction to go 
into the question whcthei the value put down by the plaintiff 
sufBcientoi not Uoidyi Ifalh Ai^a \ Mahhanljal 
Hthi Umatul v Mmxt Navjt Koer^^ Theic is a ruling of our 
Court in Hagaiati \ Gord/aidci^^^ which lajs down that iho 
valuation to be dctcumued under section 8 of the Suits Valuation 
Act should bo determined by the Courts and so longas that ruling 
stands the lower Courts aro bound to follow it Besides section 12 
of tbe Suits Valuation Act gives ample power to the Court to 
go into the question of valuation, and in this case the 
Court has exeiciscd that power and has, aftei tal mg evudcnce, 
come to tl e conclusion that the value of the subject matter 
over Rs C,000, md therefore uuder section 24 of Act \I V of If 
the Couit of the Second Class Subordinate Judge had no jur*** 
diction to entertain the suft 

Ajtnlga in reply —The case of 7//a A’nM v HaUa* 
Lai JdgaW vva« for partition The lulmg m JUntfl 3tht XJfnam 
V Muttl Nanji was not under the Saits Valuation Act 

The case of Lagcratn \ Gordhatidat^^ is clearly distiuguishabloas 
m that case possession was one of the consequential reliefs 
ashed for 

(1">03) 3'’Cj 1 -3» (1) (lOOGJSl poiu 

( } {18'’0) 1" Cot CSO ( ) (1800) 17 c*1 OSO 

t’) I1D0“) II Col W ^ '%5 (O (lOinilCftl 7^.S 

'' n(ioo)3iroi 3 
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Scott, 0. J. : — The cincslion that vo lia^e to dtciilc is whether 
in a suit for a declaration and coDscqneatial relief the Couit \AcnBAni 

must accept the >o1ucof the ichef stated in the plaint for the VAcmurri. 

purpose both of the Court*fcea and jurisdiction. 

We think that the words of section 8 of the Suits Valuation 
Act VII of 1887 lead to that conclnsion ; and we find that this 
was the \iew taken by the Calcutta High Court m Uan Sanlcr 
Dult V. Kali Kumar 

We have been pressed by a dedsion of the Court in Dat/aram \ . 
Gordhandas^-I, but that is a case which is clearly distinguishable, 
because the learned Judges there ticated it ns a suit in which 
there was a claim for possession. 

We, therefore, make the rule absolute and set aside the order 
of the lower Court with costs. 

JlnU made ahsolvie. 

G. B. n. 

(1) (1005) 32 C«L 731. m (loot.) 31 Bom 73 

AfPELLATE CIVIL. 

Bt/vre Chic/ Jutiice &coU an I iff’ JusUte Chimiaearlaf’ 

OAXESH IIORESHAVAB JOSHI asd AKOxnrn (obioinal D£fEki» igos 
ARTS 3 A»D A), Appelliitts, V. PtJRBIIOTTAM BALKRISHNA RODE Dectmlerl 
iSD oTaCBs (onaivAt PtAisrirrs amp Depempavts 5 amd C) • 

Cion Procedure Code (Act XIV o/ ISSJJ, ttetiontS7S,-BS3,2SIa»d2^— 

Monej decree — BxeeuUon—' Attachment and tale of pnpertj nortga^ul 
Kttk pottettion to o t^trJ perton—Aueflon pureliote iyjudjmtnt credilot' 
eeith leace ofCouii sulject to mortgage — Smtt bg judgmenUtreditor prior 
to con^nnaa’on of talc ai>d talit/jclton of decree for a ieelaratCon that tie 
mortgage tmtfratidulenf and tritho^it conttderaUon — Piirchaf — Xgadg of 
redemption— Eetoppclt hKuImg aponjadgment debtor, 

FLiintiCj obtained a monej dreree against Ibeit ilcblop and In execution 
alUwbed the dcblot’s iniinoi cable propcitj wMch was alteadjr mortgaged irith 
potsss'ioa to a third person. At the anction-eale the plaintiHs tbemselm 
•purchaaed tba property with the leare of U>e Court cnbject to tlie moit'^'e. 
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Before tbe aalc ^aa confirmed and U e decree waa satisfied the { Uinbffa bcTic; 

GANzaii brooght a suit for a declaration that tho morlga^ was fra idnlent and mtliout 
f consideration it was contended that the plnntiffe were no longer judgment 

OBSHOTTAir. creditors bnt pnii-hasorj and that what vras attached and sold was equity of 
redemption therefore the purchasers conld not claim more than they bought. 

i?e/c? that as the suit was Lnraght before the confirmation of the sale »nl 
tba satisfaction of the decree, the plaintiffs were jndgment creditors and not 
porchasers 

J/dd farther that the idaiiitiffs under their pnrcluibe ireri, not purchasers of 
merely the equity of redemption and acre not bonnd bjr estoppels wh eh would 
I ave hound the jadgraenWeblor There is nothing toprsTontsiich apnrebaser 
from benefiting by tho clearance of anr tla m npon the property even if he has 
himself to sue to procure il* He may alike d splace a frandolent and reJeem 
an honest mortgage 

Second appeal front the decision of Gulahdas LaldaS; First 
Class Subordinate Judge of Tb5na with appellate power*, 
amending the decree of G K Kale, Subordinate Judge of Roha 
The facts of the case were as follows ^ 

On the 30th November 1890 the plaintiffs Ganesb Balbrwhfla 
Kode and his brothers got a itioney*dccree agaiost VishnU Bap®t 
fatbei of the minor defendants 1 and 2 for the recovery of hw 
money-debt, namely, Bs 116 and costs In execution of the 
decree tho property in suit along with the other property of the 
judgment-debtor was attached in the year 1901, Thereupon 
defendant 8, Ganesh Jforesbwar Joshi, applied to the Court for 
the removal of the attachment or for an order that the property 
be sold subject to his mortgage on the ground that the plaintiffs 
judgment dcbtoi had mortgaged the property to him with 
possession for Rs 2,000 on the 12th February 1900, On the 
ISfch November 1902 the Court ordered that the attached 
property should be j,old subject to the mortgage hen of defend 
ant 3 The auction-sale took place on the 23rd October 1903 
when tho property m suit was purchased by plaintiffs with the 
lea\e of the Court and the sale was confirmed on tho 24th 
No\ ember 1903. In the meanwhile, that is, after the purchase 
by the plaintiffs but before the sale was confirmed, the plaintiff’* 
brought the present suit on the 13th November 1903 for a 
declaration that the property m suit was liable to bo attached 



BOMBAY SERIES. 


818 


VOL. XXXIII.] 


and sold in oxecuUon of lus money-decree, the mortgage of 1003. 
defendant 8 being a sbara and colourable tiansacUon 'Without 
consideration. They further praj’ed that the order directing 
them to purchase the property subject to defendant 3’s mortgage 
be set aside. Defendant 4 was the undi\ided brother of defend- 
ant 3 and defendants 5 and 6 were mortgagees of some of tho 
properties in suit from defendant 3 

The guardian of defendants 1 and nlio were minors, stated 
that he knew nothing about the claim 

Defendants 3 and 4 contended tnler aha that their mortgage 
for Rs 2,000, dated the 12th February 1900, wnsageuuino 
transaction accompanied with possession and supported by raloable 
consideration, that as the mortgage was passed one year before 
the plainUffi’ attachment it was binding on the plaintiff, that 
tho plaintiffs’ allegations wero false and malicious, and that the 
property in dispute was not liable to attachment and sale in 
execution of the plaintiffs* decree so long ns the mortgage was 
not paid off. 

Defendands 6 and 6 did not appear. 

The Subordinate Judge found that the mortgage in suit was 
not a sham transaction aad was supported by consideration, 
that tho mortgage was proved, and that the plaintiffs were not 
entitled to any relief. The suit was therefore dismissed. 

The plaintiffs having appealed, the Appellate Court found that 
the mortgage was a colourable transaction without valuable 
conaideration and that the plaintiffs’ purchase at the auction- 
sale did not amount to an acquiescence on their part in the 
genuineness of the mortgage and did not estop them from praying 
Tor the declarations sought The following Is on extract from 
the appellate Court’s judgment 


It 19, h9W#m, clear to my mind that tb« fact of tho pUintifEs haring LU 
tha'cotirt-#al« and heeomo pnrehMcw of tho plaint property with {nil 
knowledge and notice of the rttention of tho mortgas® IwQ the foot of 
„hib.t 63 in fiTOnr of defendant Na 3 cannot and does not pTe3od« their 
rtolit even though they were the docroo-hoJdert at who« iwUneo th, prop^y 
WM pot op to eale. to challenge tho senoinenea and o! th* aortgrj,. 
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Tlio gald of the property subject to the mortgis^ incumbnnce wis ord?r 
oJ by the Court iii spite of the decree huHei's protest and opposilion wticli 
'cere disatloivcd by the Court after u summary lavcstigahoii in a mis ollaneons 
proceeding under sections 278 to 281 of the Code of Oiv 1 Procedure The 
very nature of the inquiry and tho frame of the issues to be nised m it make it 
evident that the order passed dors not finally <1 spose of the questions and 
the law clearly provides a remedy by way of a regular suit to ronder it nagi’ory 
and meffectnal if not to revise and levorse it. It is of a temporary nature, and 
all the important questions regarding thsfOAt jiict considora‘ioii,vilidity,ctc of 
the mortgage can ha a id are rvisoJ for determination in the suit b} thi di»*vtii 
fled party to the Tniscellanooiis proceeding may the aggrioi ed party ”be 8U 
mtervenor or the de rea bolder Tli^ order baa no‘ the effect of res jui rafa 
on either side, and it docs not a em liwfol or equitable to find that be-nus 
a decree ho’der abides by the Courts ordir for the tims being allows the 
attached p operty to bo sold subject to a lien and himse'f purehM^’s >t he 
has acquiesced in tho order and « ever after estopped from impeaching the 
lanifidti of want of considentioo for the mortgage Tho law leaves him 
opeu two remedies for getting the questions regarding tho mortgage whoU/ 
finally tried and adjudicaUl on— one by a regular salt for a dco’orat.ou of tbs 

nature sought in the present suit and the other by a suit of redemption, and 
what would he tho use and obieot of tint suit if the party suing were to be heU 

as bounl and silenced by the result of tho miscellaneous loquiiy which ffO» 
It* very character embraces two leaos, odo about the pcseession of the property 
attached and the other as to on whoso behalf the possession was held at tho time 
of the attachment ? The incidental inquiry into consideration if one should be 
at all held, would bo a summary and to deterraino only jjumd /flc,e which of 
the parties should bo compelled to file a regular suit Such an inquiry there- 
fore and tho Court’s order m it cannot bo binding on a pirly to the regub? 
suit and it is therefore that tlie plaintiffs cannot be held as having acquiesced 
in the Court s order directing the retention of lien 
They should certainly have shiwn diligence and not allowed the etocation 

matter to bs pushed on to sale by instituting the suit at an earlier date snd 

obtaining a fcmjiomry injunction prohibiting Uio sale under section 492 
ivil Procedure Code, or a stay order in the execution matter iLelf R'* 
this snpmencss on their part that lias p oced them as pnrchas<.rB In on 
awkwnnl poaitioa, but it cannot tend to tho conclusion that they catino* 
r enge the morigigs on the gronuds of want of eonsidemtion and loni/J"* 

The nppelliite Couifc ihciefore passed a decree ns follows — 

The question os to wl at relief caulj 1 e awarded to th“ plaintiffs in this init 
Hiiotd.n.cuUt>aniwer Thongli they have succcejel m shewing that tlo 
mar S^Se led ^exhibit 5^) do ^ not ovnl nco a real and I on I jtJo friosaction 
H '“luut tint tho property attached at their insfanea wa* at 

0 of lU attachment subject to tho mortgago cf lis. 1 OOrt in farourof th* 
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Faranjpes (Jefenlfltits 5 acd 6) by Tictne of tli« r deed (esliibit 83) It is fiot 
lit dispute tbtt on the date of exhibit S3 the irliole amount due on the foot of 
exhibit 8S vas Bs. 1,186 1 6 

The Paranjpes have been joined ra co defendants from the begiDninn; and 
tbej bare not urged that tbej ircro entitled to more On the contrary tbeir 
deed for Its 4 000 (exhibit 91) contama fheirndmuaion tbit iho sum of tbeir 
mortgage dues was Be 1 ,186 1 6 and not a pio more 

I therefore grant the appeal and amend the lower Courts decree Tlo 
amended decree is that it be deelai ed that the ptiint property was subject to a 
lien of Bs 1,186 1 G in faronr of defendants S ind 6 on the date of its attach 
ment by the plaintifis and that the mortgage of the eamo hy exl ibit S3 m 
favour of defendants 3 and 4 is not bindiog on them (ptiintifTs) 

Defendants 3 and 4 preferred n second appeal 

M.B Waiilfll (Ooveroment Pleader) and Q K, Ban^ekar iax 
the appellants (defendants 3 and 4) 

N il/i Samarih for respondents 1*3 (ongmal plainhffa) 

P ? Khatt for lespondents 5 and C (defendants D and 6), 

StOTT, C J —The plamttfis ohtamed a decree for money m 
the Pen Court against Vishnu Bapat, father of the defendants 1 
and 2, nod m execution attached tnler nlta the property 
described m the plaint being an eight anoa share of n IJiott \ illage 
The defendant 8 Qanesh Jo«hi then applied to the Pen Court for 
lemoial of the attachment oi for an order that the property be 
sold subject to his njoitgago hen, alJcgiiig that \ishnu Bapat the 
judgment-debtor passed to bun a mortgage uith possession of 
the attached piopcrty on the ISlli rebruary 1900 for Bs 2,000. 
Ihe Feu Couit upon that application orderwl that the property 
be sold subject to the mortgage Tlii^ oidei was parsed on the 
15th November 1902, 

'The property u as according)} pul up foi •mle subject to the 
mortgage and the plaintifis ttitli the leave of the Court became 
the purchasers On the l3tli NoveniWr 1003 tiic pKintifTs 
brought this suit, praj mg that it maj be declared that the decil 
of mortgage is without consideration and made with intent to 
defraud the plaintiffs and ns hollow and ineffectire nnd that 
therefore the propertj is lialle to attachment and «ale The 
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plaintiffs obtained ft decree *n the lower appellate Court Against 
Giifcsn that decree the defendant 3 brings this second appeal 

PerasnoTTAM It is contended on behalf of the appellant that the suit is not 
inamtamable on th» gcoundj first, that such a suit can only lo 
brought by a person who is still a judgment creditor and that 
the plaintiffs whose decree is satisfied flro no longer judgment- 
creditors but only purchasers , and, secondly, that what was 
attached and sold was an equity of redemption only and that 
the purchasers cannot claim more than they bought 
As regards the fiist point it is sufficient to say that the suit 
was brought by the plaintifis before the sale had been confirmed, 
and before the decree had been satisfied and while the plaintiffs 
were still judgment creditors 

The latter branch of the argument is based upon a false 
assumption, f ji what was attached was tbeinimoveablo property 
believed to be unincumbered and not the equity of redemption 
An equity of redemption may be attached and sold (see T»ra*ha^ 
Ilarlal v Govtnd Oanesh^^) but that was not done in the present 
case The claim made to the attached property was upon the 
iniestigation under section 278 decided in favour of a poison 
claiming to ho mortgagee m possession. Under these circum 
stances the attached property should have been released under 
^ section 280 (^sccKamrav Jt^Sahebllclkarv Vtlhaltias MentfaljtS^) 

and the judgment creditors should have been left to the suit 
allowed by section 283 The order passed by the I’cn Court 
was irregular, as section 282 only applies to cases of mortgaged 
or hens created in fa\our of o person not in possession 

Wo must therefore discuss this case on Iho footing of a pur 
chose at the Court sale of attached property believed to bo 
incumbered, a case contemplated by section 287. The purchaser 
under these circumstances w not bound by estoppels which 
would have bound the judgment debtor See J)tttin3rc»ol^ 
Banntal v Bamlumar Za(a Parihv Tjil \ Myine^^ and 

Seth Chunder Sea \ Pnoytl There is nothing to prevent 

1 0) 21 iioni ••c. (j) osai)7r*i lor 
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luin from bcnefitin" by the clearance of any claim upon the 
p'operfcy e\en if lie Ins himself to ‘uc to procure it He may 
alike displace a fraudulent and redeem an honest mortgagee 
The decision of the loiver appellate Court rras also attacked on 
the ground that the onus of proof had been wrongly thrown 
upon the defendant and tint the finding that the mortgage was 
a sham transaction could not therefore stand I, however, think 
it 13 clear that the whole of the evidence was fully discussed ami 
const lered by the lower Court Ihc learned Judge ca ne to the 
conclusicQ that the surprising nature of the transaction itself 
an 1 the suspicious ciicumstances attending it outweighed the 
inferences which might be suggested by the evidence of some 
paj inents having been made by the defendant to creditors of 
Yiilmu Bapat 

It 13 a judgment upon a purv question of fact whicli ii 
binding upon us m second appeal 
I B“<} no reason to interfcic with the decree passed by the 
low cr Court. 1 would therefore conhrin it and dismiss the appeal 
w itli cost«. 

Ct^iNDl^AEKA^, J, —I concur 

Decree eonjxrmti. 

c r n 
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Adverse postestion— tteersi pois sstenbetmem IciKiHts m eommon-^^V/ia’ 
eonstilutet a leerse pessesturt — Avis pf rxcf««ir« potttuxpn-^Ointer 

TLa property m dispute bdoosol wntlj to fro brotbers G and D Tie 
plaintilT# oblainwl a decree on a mortgage bond agains* D as manager of tlsa 
family, and in exacHtion of the decree the property iras sold to V WlriV. 
smigol to talc possession of the proporty besrsa obstructed G and bo lad to 
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file a BQit against G to retnmc tUo olntruclion In that ewit Jt ''as bold on tlio 
29th November 1880 that ^ waaentttlol to recover poiise-^ioii bj pait tioucfa 
moietj of the property The appheatmu to execute this decree was scat to the 
Collector who on the llth of December 189o effected the partition and made 
ovoi symbolical possession to V. of his share This share was sold to plaintiff 
on the 18th March 1893 Meanwhile, on tho 4t!i Oc‘obor 1891 G sold the 
whole of the property to defendant s fathei The plaintiff eventually sued o i 
the 4th October lOOo to recover po seasion of tbe property from defendant 
the latter contended tbat the claim was birred by a Iverw possession — 


Held, tln^ to ontitle the defendant to add to the period of his o vn adrer e 
possession (which WAS aduiittedly less than 12 years before the data of tli 
picscnt suit) tho peiiod of hii vendor G ■ possess on it must be Bhe*vn tl at the 
lattcr’spossesH on wis niso adverse That it could not be so long nathe d-erf^ 
for partition was aliv c and capable of cxdc it on as ogaiovt G during the per » 
of bis excluana posscision, because dnnng tbat period the decree forming « 
basis of the mutual rights and obbgations of tbe parties prevented them fr^®' 
setting up any title controdieting it an 1 thereby giving to cithci a new eao^c o 
action against the other 

The question of adverse possesuon as between tcnauls in*coniiiion d*!**®^* 
not on a severanoe of the tenant in common by partition but on exclnw^ 
occupation by one co tenant amounting to an ouster of the other 


Second appeal from tbe decision of F X Do Souza, Dislnc 
Judge of Thnna, icversmg tbe decice passed by S A. 
Subordinate Judge at Murbad 


Suit to recover pooscssion of land 

The land in dispute was originally tho joint propeity of tuo 
brothers Gangadhar and Damodar Of tbeso, Damodar was sue 
on a inoitgagc bond, as manager of the joint Hindu faiuiljj^y 
one Narayaii, the father of the plamtifls, id 1S7S The suit 
decree 1 , m execution of tho decite tho piopeity was put up for 
sale and purchased by one Vishnu Ganesh V hen 
attempted to recov er possession of tho property, he was obstruct 
el by Gangalhai nod he had eventually to file o suit agains 
the latter to remove the obstruction. The Court decided in ths 
suit on the 29th November 1880 that Vishnu Gancsb wm 
entitled to recover possession by partition of n nioicly of o 
property. In execution of this decree Vishnu gove a dark at 
to recover possession of a moiety It was sent to tho CoIIcc or 
for execution, who effected a partition and handed ov cr 
Sion of lands to Vishnu on the llth December 1895, 
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On the C2n3 January 1897, Vislmu wld the property to one 
Vinajak, >\ho m turn sold it to the plamtifTou the 18th March 
1S98. 

Meanwhile, on the 4th October 1894, Gangadhai sold the land 
to Ra\ji Rao (father of defendant). 

Ihe pldintiS filed this suit on the 4th October 1906 to recoscr 
possession of the property from the defendant. 

The Subordinate Judge, who tried the suit, held that the 
pHintifi’is claim was haired by time. He was of opinion that 
the defendant and lus prcdecessor-m^litle had been in adicise 
possession from the 29th of Novembci 1S36, the date of the 
partition*dccrec. 

On appeal the District Judge arrived at a contrary conclusion. 
Ho held that the suit was uot barred The following were Ins 
reasons — 

The SubordiDfttc IioMs in the aUeinetire that time »mst he held to 
na egainit the plimtiS from the of the decree (exhibit 22), vn , S9th 
' Koiember 186G> lam nosUe to follow this argument The effect of the 
deireo was to make plaiatifTs predeeeseor la title ^l■<hau Qanesb, \n4n.iiiy 
aeo-parcencr with G&ogadhar ui pUoe of Damodar, eatitled to joint poem 
aioaor rather a tensacy in commoa (q the fkmilj property, and tMtbo joint 
tenaUT' was Mvered by partition Gao^hars possession was joint with and 
not adierss to tho deorce holder or the auction pnrchasir The adrer-o 
possession of tho defendant began if at all, from tlth Deieiuber 1893, tlio 
daleof pirtitiou, and computed from tbit date the pcroiIfaUs coosiderublr 
short of the statuioiy period 

This slew IS based on the assumption tbit ArtKie 141 of Schedule II to 
the Lim tation Act X\ of 1877 applies to the | rcscnl case, and that I think i» 
the article applioahte but even if Article 127 or Article 137 applied, the suit 
would bo in tune , for, on the former hypothesis, the exclnsiou of the j lamtiff 
would not begin fill Ifh Ocfobtr 1894, and, on the laffer, the judgment'debtor 
would not be entitled to crclosirv possession (lU (he date of the partition. 

It isthna clear that plaintiff bos proredhis title and that bis snit is is 
time. But at first it seemed to me that it would be loequitable to award 
possession ns against the defendant, who u a hood yfde purchaser for Talne 
from one of the co-parccners and has been m possession by virtue of bis 
purchase for nearly twehe years. But on more careful consideration I am 
of o[ mton that the defendant csinnot be maintained m possession for tl e 
following reasons — 
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The only ground on wliicJi the d*ftndaiit can resist thissnitis tint Is In 
the equity of a land fide purchaser for valno m ithont notice lO his faronr 
Bnt no evidence was addaced to prove tliat he can chfm this equity in the 
present case If he purchased the Imd tvitli the knowledge that it formed 
part of on undivided co parcenerjr estate, he mast hare known that h« was 
purchasing what his alienor bad no right to s“ll and he would thus have 
actual nottco of the defect m his tide If he purchased in ignorance, then 
due cn juiry would have apprised hi n of tho true cliaractcr of the properly he 
was buying and tho law would impate to lum constructive no‘ice of tie 
tKw in his title. In either case, the equity now claimed on his behalf wo 
he U01 CAistciit 

But cacn assuming that the equity can he successfully cl viraed tlopliicli^ 
has an equal equity on his aide and the legal title being m huu* his til > 
must prei'ail The law is settled that a purcliaser fiom m undiviJeil 
paiuener acquires no title to sijecific property , he merely acquires a ng 
to claim a partition m whieh he has an equity to hive tho family pi’oi’*'^^ 
.>0 marshalleJ as to allot the 8|>ecihc property to the sliare of the eo-paivcnec 
from wlicm he derives bis title pronded this can be dons nitlout injutit® 
to thootber CO pircene«(pi<fc K/a/»aj3» V IJovK 11 B H C 70 , and 
a I fi. 11. 25 5Iad 090) In the present case, the prop'rtf 

j) r li3s*d by the defendant was not allotted to tho tlisro of hie diei or 
Oangulhar, asd it is suggested that tins was due to the fraud of Oiugadbir 
himself B this as it may, it has been decided tha* lu the analogous ease 
of a mort^'igo tlio mort^age-'s solo remedy in similar circumslancvs w 
irocecd against the shjro whioh has been allotted to his mortgagor inheuo 
the iiuperty mortgaged \ Sanioo*»«, II A. 106 , ITem 

Thako Mom, 20 C d 633 , Jmolal v CAan Ian, 24 AU. 4S3) By 
fiasoning I would hold In the present case tliat defendants sole remedy “ 
t > pro eed against the share of Qangadhsr for compensation 

The defendant appcnicd to the High Court 
B V, VultoaiisioT the appellants —We are entitled to tflcL 
Oangadhar’s possession to our own adverse possession. Ganga* 
dhar did not hold the properly on Vishnu's behalf, and the passing 
of the purtition decree did not change the character ot that 
possession. He was in the position of a tcodor t\ho rcwains jn 
possession after the sale • such & possession has been hcIJ t® 
adxerse to tlio purcha«er Jnami Coomart v. Jh Jantn^^ 

III the present case the darkhaet under winch Vishnu obtained 
the symbolical possession was presented subsequently to our 
purclin*c, and so the darHati and the granting of syjiiboicn 
0) (1685) 11 Cal 22^ 
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po'ssession do not affect «<i, who aro third parties see Juggo^ 
hundiu Multtjte v. Ham Chundtr Jiytaeh^'^ and Sarjtvan v, 
ShwTav’^^'^ , 

The view o£ the lower appellato Court that Vishnu by his 
decree became virtually a co parcener with Gangadhar and that 
Gangadhar’s possession would not be adverse till Vishnu came 
to know of his ouster or exclusion is obviously not correct, 
because a stranger cannot become a cO'parcener and cannot 
claim his privileges • Hatn LaXht v. Dufga Chatan^'' 
fk H. Oha’ijgnTe for the respondents —We submit that the 
decree of the lower appellate Court is right. The appellant is a 
purchaser from Qangadhar He will either be subject to the 
equities aud legal defences that existed agamst Gangadbar cr 
will take free from all such equities. In the former case, as 
Gaogadhar’s physical possession itself was not enough to com- 
plete bis title agamst us, defendants claiming through him 
cannot be in a better position In the latter case, if he claims 
independently of Gangadhac and m bis oun right, bis posses 
8100 not being for twclvo }ears is not adverse 
None of the cases cited for tbo appellant applj here as (hey 
are cases before execution 

Ciii.>DV%AnKAn, J — ^Tlie facts upon which the question of 
a h erse powession, arising on the second appeal, turns, ore found 
and stated as follows m the judgment of the loner appellat“ 
Court — 

The pLunt land (S J*o 1“ Tot No l)»long»itl» other lands wasongnallj 
tl e joint property of tvro brothers Gaagadbar an 1 Daiuodar 
One Narajan the fail er of tho plaintiff*, obtai cd a decree in Kegtilar Su t 
No ”35 of 1873 against Datnodarona morlgige*boad , an I m cxeoutionof 
tliat decree, in Darhbast No 699 of 1875 be brought the property to sal# 
The property nus parcbosed by Yishoa Gaaesfi The amt had been institcfej 
by Narayan against Damodaras manager of the joint Hindi famQy Dangs 
dhar, hoirever, obstrnele<I the pjrchaser, A ishna Ganesh, in taking possession, 
wheiOnpoQ the latter instituted regular Soil No of 1877 against Gangs 
dliar to remorc tho obstruction Tho D strict Court decided m appeal in that 

(U (IBM) 19 Com CX). 
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In Kcenlwn t! lb» J«W „’nt to »» WI'R'’' 'j' 

rveo«t po'icttion of ft moiety To o loitiboft. Loo^ol oioi 

o,ecol.o«.nJ Iho Itent S-W"''- ■” '“"X ^ f,t K. V 
VLlfto rOKCioa of tlo flftiot IftOd (_ ^ ^ iw I 

.nrmj „n,nber.onIlB. D.e™l«lS“» E-Oi 
|,.«oJ ky I lOknn in tokon of oH»i»rf ^ 

On S2n I Jiuiuory 1S97 Tjaknn »ol3 tto P™!*'*f -nJet o 
nUloin l,,ft..n.tto Hftiftti# ion IBli 

(oxMUlJflJ TLat IWl.0 title ftecd under which pi®*" 

,}#>,<• ^ ^ 

Jf on Att Oetober 1$0J, Gangadhnr has sot4 tn i 

dof J f fnibcT aniiisr a Bidonjead (eibibit SO) ’ a »>, I 

Tiio ioarrted Suberdtnato Jadge, who ^ 

tli«5 claim wtw barred, becauufe the 

before hitn lu9 \ea<ior, bad been m adverse possession fro® 
£9ili of Noi ember 1886, the date of the Ainttition S'"** 
appeal by the plomliff, the Jearaed Disl^rjt JoSge, aiS'WS 
the Subordinate Judge, has held lhali the penoS w""® 
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followed in Qan/jaShar v. Paraihratfi'^, that “ to consljtuto on 
adverse possession os between tenints m*comioon tlici'c must be 
an exclusion oi an ouster/ and “c\eclusivc receipt of profits 
continuously for a long period inaj point to an ouster but the 
Court must be satisfied that such taking of profits is on indication 
of a deuial of rights in the other cotenaut to receive them.^* 
The question of adverse possession depends, therefore, not on a 
sev eranc“ of the tcuanc} -lu-conimon by partition but on csclu* 
sue occupation by one co tenant amounting to an ouster of the 
other. 


In the present case, the decree for partition which was obtain* 
cd by Vishnu Ganesh (undci whom the plamtifT claims) on the 
29th of November 18S6 against Gaugadhar, established his right 
to a uioiety of the property and to get that moiety separated and 
allotted to lum Under ordinary circumstances the continuinco 
of Gaugadhar m possession to the exclusion of Vishnu Ganesh 
would have been adverse from that date, and the defendant, who 
I claims under a purchase from Gangalhar, would have been 
' entitled to tack on the period of the latter's exclusiv e occupation 
/ to his own, so as to perfect his title to the property by adverse 
possession for more tbao twelve jears as against Vishnu Ganesh 
and those claiming under him. But to entitle the defendant to 
' J add to the period of his own adverse possession (which is admit- 
’ I tedly less than twelve jcaio before the date of the present suit) 
^/the period of his vendor Gangadhor’s possession it must be shown 
^*,hat the lattci’s possession was aKo adverse That it could not 
^ jc, so long as the decree for pirtitiou was alive and capable of 
\£Cution as against Gangadhar during the period of Ills exclusive 
t'ccupslion, because during that period tie decree foiming the 
'asis of the mutual rights ond obligations of tbo parties prevent* 
*Sthcm from setting up any title contradicting it and thereby 
cither a new cau«c of action against the oilier. Sup- 
period that the decree was uhve and capable of 
whenapjCution, the judgment debtor Gangadhar, who was m posses- 
h fti, had rcpudia‘cd his liability therennder and claimed the 
icrt} as his own. lhat could not have given Vishnu Ganesh 
Osn. 
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a fcesli cause of action oi the light to sue him afiesh m eject* 
ment, because, his light having been established by the decree 
he could proceed lu execution without any fresh suit It is not 
contended before us, noi doe's it appear to have been urged in 
either of the Courts below, that cn the 11th of October I8i)h 
when Gangadhai 'old the property to the defendant, the decree 
had been barred so as to become incapable of execution and to 
free Gangadhar from his liability under it As a matter of fact, 
tho deciee was subsequently executed bj the Collector according 
to law, with the result that, as against Gangadhar, Vishnu 
Gnnesh was allotted his divided inoictj and put in possession on 


the 11th of Decembei 189 » No doubt that possession was 
symbolical and w oulJ not bind the defendant, who was then m 
actual possession nDdi.r his deed of puiclmse of a prior date 
Rut so far as Gangadhar was concerned, it was otJierwuc, Ins 
possession of the property was subject to Ins liability undei tho 
decree and could in no sense become adverse to thu deciee lioldcr 


during tho period when his right to execution of the decree had 
nob become barred The defendant cannot, tlioiefore, invoke 
the aid of the pos cs>ion of his vendor to support his plea of a 
title acquired byadverse possession. Such possession couIJ begin, 
if at all, only when Gangadhar, in spite of his liability under 
tho decree, sold ihc property to the defendant, and tbc defendant a 
occupation of the laud commenced. Whether, even then, the 
defendant's possession became advciac fion that date, need no 
he decided, because assuming it was, the suit was brought "* *' 
twelve years from then For thcsC reasons the decree mtis c ^ 


confirmed with costs 


IIevton, J —The i>rcdcccssor of tho plaintiff, ''ho sues or 
possession, obtained a decree for iiosscssion, after partition, of »o 
half of a property 'Ihi'j decree was against one Gangadhar who 
wai in possession of the whole property and who after the parti* 
tion dccrcL, hut b-forc its execution, sold tlie property to the 
defendant and placed him in posscssi in So defendant was m 
actual pos-jcssion of the whole, when paitition was made m cvccu 
tion of the, dccivo and plamtifi's predecessor v\as fonnully placed 
m posvcvaion of the half he was under tho decree entitled to 


riiertarttr ucitl tr the plaintiff nor hi-s pre Itcc sor convcrlc 1 Ihu 
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formal into aclcil atil tic <lcfcn Ian* rcmainM m 

actual po'^e^iion of the j ropcrt\ Tlie latter l>n 1 not hn 1 nctnnl 
ion for twcl\c coin[lf'trd r*irs when the puil filc<l 

bal seeks to ad 1 cn to hJs o«n acluil po^*r«^Jon that of Gangn* 
dhar and call the whole n l\or e Tlit facts l«einf» as the) nrc he 
cannot do this \\ hen j Inintifl’s | rc^lcc* s*/)r execute 1 the decree 
by ha\ing his share of the properts sep<4tfttc 1 and fonnallj gi\cn 
over to him he perfected lus claim 
From that moment a new condition of things caiiu into exist 
ence, new rights arose nnl among t them, that of the ilecrec* 
holder to take actual po hs ion <f lus sepiritcd share This 
was not a right continue 1 or dcrivc<l from atij prcinus holder 
of the land hut a new right nnlikt nnj which prcsioiisl^ existed 
^o possession prior to its inception coal 1 Ik* a Utr«c to that right. 
Therefore no caserf title in the defendant hiscd on ndscrac 
possession is established 

Dfcrre evnfirinfl 
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. . • , . Pi 0 10a I 

Bi I ("a.) 

The United Provinces CodOi Volunio I. Poiirtb Edinon 1D06, coniistuif. of tlieDcnoil 

Regslatiooi oqJ tbe Loeoi Acta of tbo Ooaernor General lO Coon » fore in thoUDitel Pruiiicci 
of Agro uidOodb witboCboocIcgiealTablo .. Pi f (Bo) 

The ^ "• — B ef the 

• . ail Ills 


In (la Prftu 


The Bombay Code, Vol 

A Digeatoflndian Law Cases, lOOO.b C i Or /, Bi i ntcr at-1 »w andlOOTe 

by B D BOSO, Barr Iter at La V 
B B and Assam Code, Vol III 

n.— Reprints of Acts and ReffuHtions outlie Governor Gen'ral of I’ndia 
in Council a? modint J by eo leut 1 cg'islation 
/T - 11 . borlOO? 2 m » 

■ ■ nodifled up to Ist 

111 ila.) 

* ■ ■ . ' up to 30th April 

21(1*) 


Aot XS of 18S3 (Legal Fraotuionors), os modified up to Ist Septombor 
1005 la V /l*..> 

■ ; ■ • • 4i Sr I*) 

• p to let N T 

3 Cp (»v) 

■ ; ' ■ ■ UgUSt 1008 2.1 (la) 

. , . • * oditlod up to 

I ■ ^(U 

. I ■ ■ • ■ os lu i a*.) 

Is* Septerabe 

1908 • . i*. Cp. ila- Cp I 

Aot I of 1872 (Evldoneo), fts modlfledup tolstMaylOOS Be l (2i.' 

Aot HI of 1872 {Spociol MarrJagos), as modiflod up to Ist November 
1008 • • 4^ fp fla.) 

Aot rx of IB?** (Contr'iot), ns modified up to 1st Pobmary 1003 P- M» e*.) 
Aot ■*CT of iH7B**fProsidonoy Banks), Bsm-'dlfled up to Is March 1907. > (t*-) 

aSa 1 of 1878 (OpfunO. W modified up to let October 1907 - 


Aot VI of 1878 ('rie''aaie Trcie), j mo-^ffled by Aot XII of ISP^ as 

I i ^ ^ ^ i* P* 

' OotcberlOOS ^ ^ 11*! 

up to 1st June 1008 

, modified up to let October 

1907 ^ R ’ 

Act IV of 1881 (E»plosi\cs) re modified ip lo let September lO'^S oi 
AotIVofl899 Indian i p ijis 'i* modlfl d up to Jst August 1005 OMU) 

'>bl3 -jud as modified up o^gpp,l 

i,t a.1 

n 1 t »• 


, modified up to let S’obmnry 


Aot VI of 18J3 (G nr 
August 10OS 

Aot Xil ot 1600 (liSCKo) n3 modified lo olstllftrob 1007 
Aot II ot 1830 (biam a) as modified up to let -laroh 1007 
Aot Sill of 1809 (G-lan Ic s end l^aroy) 

1008 

III— Acts und lie^uHtions of tno Governor General of India 
m Council aa oiigiuullj passed 

Aots (unropealod) of the Governor Qonorat of India in Oonnoil ftom 1906 
UP to date t A ta 

RogalatlouB made under the Statute 13 Viot , Cap 3, from 1905 up to oat 

[T1 0 above mi bcobtt cdspafatb The prJe ii rotel <® each 3 

IV —Translations of Acts and .egiihtions of the Governor General of 
India in Coniioil 


Aot SV of 1850 (Hindu Widow 3 Ro mar-ligo) 

Di to 

Aot III of 1 07 (Ga bi m dlOc ut Ut January 1906 

• . Ur ted ProTiucee) 


laUrlo Op O'-' 
In ^»uIl- Cp (b 
In Prdo !»-, » 
InUran 1»-1* 
InUfda 23 t'*) 
b 


ActSVIoflS" (V Ur ndRvd 
Aot IS of 187*^ Eure»'or 1 ^.ni o>/) 
lot SI of 1*‘76 (I <.sido oy li nits; 

1900 

D tt 

Aot XVIII of 1870 (Oudh Law ) , cp (1 

Aot I of 1878 (Opium) ■'a mvdij 1 1 up t list October 1007 ^ ut 

Aot VII of IdSO Sioctsswn Ccruflco»©) as modified n ) 
DeoomborlOOO ’ 

Aot Sill o. 1830 (Cantonr cut ) os modtfled 

mi 


a mo<lino<i up to Ist , , 1 . (. 

Io^. Sjfpa^'r 

TnUrJu "a U 


I Urdn la 

Aot Xii oflsoe (Exo »o) os mad nod up to iBt Moroh 1007 .•"J™! ,?«« i! 

Duo 

« dsTYTT tooo Gland rs and ^iroy). os modified un ^ 

liUrt-o r 

Ir btpl V } J 
It urtio pp y.y 
labatlPi » 
Inbrtlo 31 < 
'-4nV t" b , 
laUanla-' 
r vs^ia c 1' 
In iTrtlo 3 J' 
InNa-rL b 
In Urt-a “'P 
In ninii y 
In Crdn 3P O') 
In HI 1 P 
Intlnla y ' 
InHIrl ’P 
la DrJa ’P 
Tn Urla 


Aot XIIl of 1890 
Pebruary loos 

Ditto 

Aot I of 1000 [Indian Tariff Amoudraont)] 

Ditto 

Aot III ofioos (Coinage 
Ditto 

Aot V of 1908 (St imp xmondmonti . 

Dlt o 

Aot III of 1007 (Pr V noinl Iraolvonoy) 

Ditto 

Aot IV of 1007 [Ro^oalln >»nd Aniondlng (Ratos and Co‘'3'‘a)J 
^ Ditto 

AotV of 1007 (Lo "I i itho'itfos Loan) 

I> t 


Act VI oflOO" (p-o-t 


' ofGodltious SXeetlDgs) 

AotloflOO^ Lo'* 1 Pra tit nors •• 

DItt 

Act II of 1000 (T T 

AotVloflOoa Fx Bivo Pub'stances) i 

Act VII of iooo 1 rovont on ExoltemoUt to murder in Now fu 


Ditto 

V—'' sc n'’*'coni ^nbllcati us 

Table Blowing cr ot of Lt< l«l tor Ir iho aort.-'’or f’en' 

- ~ » during lOQO 

Dl*ts dlt o Uortes 1P07 


1^) 


Ditto ditto 

Ditto ditto 

Ditto ditto 

Ditto ditto 


iTo. IloflOOO. i».9r dfc-j 
KoIoflOO? . 3p a»^) 
No. II of 1007 Itt a».) 
No. I of 1008 . U 6p (!»•) 



riie ebc>f> iligosts and tho digoats for iOOd and 1007 (dow tn pnn), perttt of fire Ba.lS 
General Hul .* » - - , - — it x- «*» 

conaiatln ' “ • i . • . . .■ *, » 

statatoE ■ • • . ■ . 

Oenoral ‘ ‘ ■ ■ ■ « .« 

Vein®** ■ • • 

TtUa^page and Contcnta of the Acts paaeed by the Governor General of India 
InCoosoUintheyoorlOQ? .. lae^(lE4 

c 
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NEW EDITION 

OP THE 

OIT CRIMES 

BT 

RATANI/AIi A DHIRAJLAL 
In lioyal 8vo. Cloth. Gilt, Pagts IfiOS. Price Ps. 10. 
Fifth Edition of this work is jost out 

Fifth Edition is sionsiderably enlargred and thorougrhly revised, 
and broug-ht quite up to date. 

Fifth Edition contains 125 pagres more than the fonrth edition 
Finn Edition inclndcs 600 cases more than the last edition. 
Fifth Edition embodies more cases than any other existing work 
on the Indian Penal Code. 

Apply sharp to 

Thk BOMBAY LAW RCPOIiTER OFFICE, 

73, CniRNi Road, 
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I APPELLATE CtVIL, 
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INDEX 


ACTS 


r»g* 


1PG9— XlV, EEC IG 

See BouBii CooRTa Act .. •.« 

1879-X7II, BEG 2 • ' 

Set Dbkkhak AoRicoLTcrBieTi’ RtLt^r Act •• 

1894-1. 

See Bombay Civic Cou&ts 4ct ... ... 

—SEC IS 

See LiNu Acqcimtion Act ... ^ 


.. 3Ti 

... 3/1/ 
« SB 

... S2’i 


ACT (BOilBA'i) - 

1888 — Iir, SEC. 854 gjj 

Set Boubit Mckicit*!. Act ... ... • • ■'* 

APPEAL— Judqe htannij a clatM—Valite of iKt 

Appeal Itts to Distnct Coart and not to Utah Court— Jurnhetion rTa 
ana proced<ire~~Lfinii Aoqutn<*in Act ll of 1894 )— t.tkI 

Aet{XITof\Z^J) J5j AVher® a clftna under lh» provision* oMne^ 

Aequisition Act, 1891 is beard by the A'sutant Jot^'a end th« amount la a P 
does not esceed III 5 C09 iQ tjIuo, tha cppatl li*a to tha D atrijt Cooft 
to the High Court 

ifljmsT AJa (1908) 33 Jloin C3I, loUowed 

ntNcBiiooBnii p CotiEciOB or Kaib4 ... ... ( 190'*)S3 Toni. 

BOMDAY CIVIL CODBT3 ACT (YIV OF I8C9).8ec lO-ZJni ■I'?'''"'''’",!'! 

(2 of 1891 ) — Aisul^nt Judge hearing a claim — V due of the claim “ 
lie 600J— AyyraJ lies to DulricC Court and not to JTigh Court-^Jiip*tir j 
jpfflfitica onrf jirjpeyHrp] Where a cleini under the provmona 

AcquisitiJO \cc la hcsru 1>7 tbo \ssistant .lodga and tba amount in oi? 

doea not exceed Ils. 5 0 0 la Tnlae, the appeal lies lo the D strict Court an 
' to the High Court 

Zaxmiv Alo (IpO^) 32 Bom C34 followed j-j 

lUsciiiiODBiui r. CottEctoR or Kiifii .. ••• 

B02IBA\ MU.VICrPMi ACT (BOM ACT HI OF 1853). arc 551— 

— Commirsioner — Poiper to rerjoet dangerous .r 

of thepov/r~ • Apfcar,’ mrawiwyr/— Dwervrion tested in the o 

1 srr Its if dnertlxon thrvugh agent — Ae<«-< ly Conmissioner to a f,\ fUf 
removt t’Tneiure m miiiout eon iition—hight of the farig tol< heara 
Commun »i.r man/i-er to thr nnUc* — Jnjunction restraint no Ci 
" ' 1 • • '* ' " ' • ■ s'bich 



I8DEX 


The word ‘appear in Ibc ccction aots not icvt Ire 'appear lothotye’ It is 
snfhci nt if it appears to the Commissioner on the representation of a coni{ ettnt 
ofScer whose duty it u to make such representations But the Commusioner’a 
action when ‘ it appears is judicial so that lie mnst exercise hu dscretion in 
do erminisg what action should be taken It is not sufficient that he should 
merely sign a notice which was aent to him by the Executiro Fngiceer because 
It had preriously been signed by that oficcr It should be considered as a notice 
to show cause It is not loTalid, at the ssine time it cannot; doprire the person 
served with it of his right to object nnleae the legislatare hss clesrly deprived him 
of such a right 

Danger means peril risk, hazard, exposure to injury from pain or other evil and 
can vary m degree according as the apprehended injury is expected to occur at 
once or at some future time Section 354 apolying to all degrees cf danger and 
prescribing Tarioua precautionary mrasorcs to to taken to present injury result* 
mg therefrom, it foUoirathst first, the degree of danger must be nscertained, 
and then the appropriate preeantionary nieasura proscribed Wiiere it is not 
suggested that the danger is inianoent, a duty is imposed on the Commissioner 
to decide judicially what should be done to areure the eafiity of the public having 
due regard to the interest of the owner of the structure. 

Thadiscretionmust no* bearbitrary Pasiall r /’trsjwiiirc 15 Pa S‘ D 301, 
Oangjibhej \ The Hunt ipal Corporation ofSomhttj/ (183'^) I B to. L R 754 
Btp 7Qi Dot theOourc is in the first lostancs eaudvd to inq me whether 
the ducretioohas been exercised Discretion has to be exercued, first, in coming 
to the coQclusioa as to the state oftho stmciure, and, then lobxingupoa tho 
appropriate remedy It is sufficient exercise of bis discretion in deciding wbnt 


the steps to be taken * 

. (‘iction of the Court that bis house wu not 

• . •• irrant en ovier to puU down that would 

• * s appo nted by the Commissioner has not 

• • • <ioner can exercise his discretion through 

an agent, but it follows that if the agent has not exercised his discretion, nor has 
the Commissioner, the Commissioner has the opportunity to remedy this when 
the owner eomplams 

Under certain circumstances the safely of tho pnbhc must bo considered la 
priority to tho right of prn ato indindusls, as in the esse of imminent danger, 
but where there "s no suggestion of iramiosnt danger, the person affected is 
entitled to bo heard as a matter of common jnsUco. 

LAtmui e Mokicipai;. CouamioREi or Bostbat . (PCS) S3 Bom 331 


CASES — 

CoUeetor ofTAdna T JTarx St Jrans (ISS3) 6 Bom 51 followed 
•S'ee JcmisDiCTiow . . „ .. 

DicarlojiraffBaSardcr. -Buff rj#bjuJ»/«afrfasrfns (1*01) 10 Bom 253,eipUiced 
^ifs Dikriia> A<»iicptn.BiSTs* BEMxr Act ... .. ^ 

Ktshat V Vtnayal. (1*97) 23 Bom 22, applied 

See JtrisBiCTioN .. ... .- ... 

Laxmt r I (1003) 32 Bum. 6.>1, followed ^ 

S e Boubav Civil Cocars Act — 


3 



llbKX, 


r«B» 


0AU3B OF ACTION— Pojl. Mai aqeiKg—rlaei af maiict 0/ imltad ijl 

Sti Pakki Aoat AoEScr ••• ••• ••• *" 

OIIY OP DOMDAY mNWlPAh ACT (BOit AOT HI OF 1688) «ic Mj- 

'' . »■ iaHytjo^is ttrucitim 

. . , i i tcaffd tti tht CoTH' 

. . . ■ • Cornmitsmi^ 

mr/’ /■' * . (OVA condUion-^lli^^l of lAe part]/ to ^ 

■.. .. tithe voitee^InjiDiehon restfaijitn;; Cenmu 


See BoMBii Mdpic/pai. a\ct 


StarJet Oafne^'Siir- 


See Band AcqctsiTrox Act 

• •/. t * "* ••<••334 j 

• , ' , ^ .. . 

, • * iMionaT 

1 ' ' * • . • ' . • •• iltkOT* 

IjAtUHAt P. SlUKICirH COJIJIWaiOVEB OpPoilWi •*' ^ 

CO^IllAOTa—J^iafe^p'r/lrmaneeo/eontrael kypatki 
ti9n--Pali:t Adat aatney. 

Pakki Adat Aoewcy .. ••• ••• 

CUSTOSI—Palii a^ene^—Plact of pcr/unnnnee o/eont act hi/ Paili Jdely^ 

‘ S}1 

•Sctf Pakbi AriT AoEf^cr ... .. ••• 

DANOKBOUS COUDmON—Parnr la rcmmi iaa^cnm ,li-«'lart>-Pr,ratt¥ 

the pofcet^" Appear," taeantm} of—DnerettoH tested n* the Commm* 

Jdxtrette of diHrelion through •laent—ffoUee Ig Oonmw’ioner to “ 
remate »\ruelure in ramout oftht pirlytole 

Ctf^mtistoner in anitrtr (o (he iwfiee — i(i;MKC(i 0 n retlfat’iinj 
putUni} doten a ho'ite^Oi/y qfjiomlay J/unteipal Ael (Dim AetJJJ oj j> 

Mf ^>i ,,, 


See Boubat JfpiitcirAt Act 


\C'T 


■. ».• un.*o Kiureoa *tid M««rt*in whelher tha Ineomo 

n?ricuU„n,„ J4recrof«m»i;or ih*otft®iTit Alllhe*otJt«* 

th® niAttii of ii}* fireltbood nadtf tha mcomo iron •jfrieultoio t*®, ■ j,- 
other Income* bo ninit bo doomed to bo «»mfD8b» lirrlihood rrincipwv 
•gneuUur*. 



ISDEX. 


Diiarlojirav JJahurav v JialLiuhna Bialclatitlra (1894) 10 Bom 255, 
etpluned 

CnuKiLAL e ViNATAK... ... , , (KOO) 33 Bom. 376 



BoMBii lIoMCJPAi. Act ... ... ... S3J 

FRONTAGE— BiuWinj fronta^t Ao» deiermtned—Iii-lalut tnh't oj hid hind ond 
frontage — flypotheUeal b'lttdm^ teierte, talue of~~Vahit of isholt land, hoio 
dtTittd from value of fort — C<ilKU>T’*aito.rd'~Land, Aequ%tKlioi\Aei{J 0/1691), 
see 18 

See Land AcQcisiirov Act ... ... ... 325 

HYPOTHETICAL BUILDING SCIICtlH— A/arl-cj talue— Mode of valtiahon 
iihtn no reeent sales— Compenstlion— Lard Aryinsihon det (lofliOl), sc 18 

iS’fe Lino AcQDisiitoN Act .. ... ... ...335 


to remove tlrueture m rtunous conJtUon— Right of the party to he heard hy the 
Commissioner tn anmer to the no i«— C»ly <f Bomlav ilsnutpj’ Act 
Ael Jfio/18«8) les 3o4 ^ 

A'bo fiouoAr MoNtctriL Act m. ... .«. ...331 

J0I1I**DICTION’— Land Aequisilion Aet {I of I?f!) — At'>stsnt Judge Ktann} n 
c/n»M— f'ttLta of the ehtm under Rt Appeal Li« to uistriet Court 

and not to High Court— Prathce and proeednre—IJon lay CVttI CvttrU Aet 
{XlVofm'i) tee 16 

Bombay CiriL CociiTS Act ...... m. .371 


— ■■ ■ RahU Adat ageneij — Flare of yrfor > mice ofeortraet ly Faiil 

Adat^a—Oiielom] K, a Bombay merchsut, empl>;od S ns bu sjent at 
AkoU on the pahJtiadat ejatem. On K 'a lastrocttoDi S entc-ed asli>aa"ect 
mto certain contracts at Akolt On so agoncf oecoant being taken a anm ot 
money sraa loand to be due from S to K. On 1C saing for tbia lum • pleaded 
tUat the High Court at Bombaj bad no jnriadiction ta bear the amt on the 
ground that no part of tho cause of action had arisen in Bombay 


Fer CtlJhDAiJK’tE, J — Apakkt adatyaa liability erases «bcn bard cash hai 
come into the hands of hu constituent. 


KEDASUAL V StTIlSitAL 


(19Crt)33B-oro Svl 


— . " Tipnis Fansare ngl/ — RifV to levy itll on erporfsof padji 

/yom foreign territory— <i right ienthandha under Hindo lav— Tl e noAl 
!•» inmnttable properiy—Suit to tyorce the right ta Dnlith Csurlt.] Tha pLitut. 
Ilf sued to rccorer from the defendant a carum anm of money vn aecoact 
tollleriable, nsder a gnnt from the Feslitfas and known astheTipms F 
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P<ije 

on pafl cxoortttl from iha Icnrloryof tHo Peat Such v to P<?n pi4 
Umber Jvhmd jq Uritish terrilo'y The cagsa of &ceioD nrosi admittedly m 
foreign territory, but it was contended the anit lay in the British Coorts becauio 
tho defendant resided m British jiiri*die(ion, 

JTeW, OTcmiling the contention, that what the plaintiff claimed was an allow 
ance granted by tho Peshwa in permanence and such an allowance, whether 
secured on land or not, being according to Hindu law, HiianffAa, was immore- 
able property. 

Tho ColUetoi of Thdna v Hart ^iferdm (1*^82) 6 Bom, C40, followed 

Held, further, that this immoreabla property wss sitnato, in tho eyeoflsw, 
in a foreign stato, and that the Briusb Court had no jurisdie*ioD totryasmt 
for the determination of a right to or interest in the propeil), when the ngnl 
was domed 

Reshavv Pinoyai (1807) 23 Bom 22 applied 

The Courts in India hate jurisdiction to try actions relating to such property 
where tho persona against whom relief is sought an) hnng within the jurisdiction, 
but that is upon the grciind of a contrect or some eijuily subsisting between the 
parties respecting immoroables situated out of the jurudiction ' 

KEisnwaJie Gajavav .. .. (1009)31^0“ 

LAND ACQUISITION ACT (I OP 1894)-^san/a»f Judqe heanno a 

Polus the elaimundef 21 * OOOO—^ppej/ Uet to Hittrtel Court nndnet 19 
ITi^A Practice and proeedure'^Domlay Act 

{2dV 0/1869), tee 16 

^yse Boucat CiriL Conats Act ... ... 


it'in vihen no leeeni 
Aurtevor#’ reportt— 
hoio aetermtned-^S‘ • 

jrty erheme, value oj— Value of uAcfe laixd, Itow deeitel fron vatu 0/ 
Collector’s aword] Incises where tho vaJutiion of liod cjniio bs based on 
what the property was produoiogot the timo of the noticaot 'icijuisition, and 
where there haee been no recent sales of Ihe land to guide the Court, the isarket 
value must bo detorminod by sales of similar land 10 the neighbourhood 

The owner in claiming compeosation can seek to prove cither what the pr^ 
pexty Would fetch if sold in onl block, or what is the present aalue if he plotted 
tut tho property and sold it in lots. 


Wh--- I t 

large 
isles c 
opiiuo 
the w 

Court can be guided by the opinions of surveyors 
to distinguish opinion from argument 


’ of such a 

Court of 
I I give an 

I valce of 
* of sales 
It IS necessary, however. 


The practice which has grown up in references under the Lmd Acquisition 
Act, cl Burieyore making long reports and famishing copiee to tho oppo»i*® 
aide beforehand is open to grave objection, A surveyors opinion by itself i* 
good evidence 


When determining the value of froDtags land the depth is a question of siipreni® 
iraportan<» What is a suitable derth mnal pntaatiJy depend on the ebaracter 

of the buildings in the locality ^ 9 f 
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It cannot bo too clearly laid down ihatnitdcr ordinary circumstances the 
value of an irconi® producinff properly depends on its jncoma irrespective of it* 
cost, and llist capital when once in-rcsted in land and bniMings cannot beopoo'- 
tioned between them eo as to give the market value of each 

It cannot be tal en as a haid and fast rule that back land must be worth half 
the frontage land ' 

Pep CviilAit — “ Evidence of bypotlielical bnilding achemts is irrelevint 
to the qnesi^ion of finding the market ratna of land The belief that an 
bypotheiicdl scheme c n bo a guide to market v lu'a awrtimed by other means 
is equally falacious 

The Court would be slow to diOar from the Cenector’s offer on a matter of 
a few rupees except for very strong r«.asoca each aaan error on a question of 
principle 

In the MiTiES or Kibim Tar ^IaIioued . (1908) 33 Bom 325 

MAHKET VALUE — rofuafiou-— J/ixfe of tal-tahon wJttn no rteent taltt—Com- 
pentalton — Land, ^eguiri^on Act (/ of 1894). sc* 18 ] fa cases where the 
v^uation of land cannot he bseed on what the property was prodaeiog at the 
time of the BOtica of acquisition, and where there have been no recent sales of 
ibe land to gotde the Court, the market value must be determined by aales 
of similar lend in the oeighbonthoed * 

I In 7DE uimB or KiRiu Tab Maooued ... (lS08)8JBoin 825 

NIBANDHA— ripnir Pofirarc JJiyftf taUvjiotton ttp rltofnjiltl^fran 

/erci7« femfery— Sui/i « rxght ii nihaadAn undo JZtnifu fois— Z a# ryAt ts 
Klim ualle fteperty—Sait to enforce tkert$\t i» Lr\lti\ C.>iirf*— Jnnriicf e i 

5’rs JvBisciciiov .. ... . . 373 

PAKKI ADATAOENCT — Place of per/ormapee o/ contract ly Pall* .frfa/ya— 
Curfom— J’linsdicfMn] 1\, a Bombay merchant, employed 8 os his agent at 
Akols on the j)oH» adaf system Oa K 'a mslmctions S. entered sshu egonl 
into csttam conirsets at Akoli. On on agency account being taken a sum of 
money wss found to be due from S to K On K suing for this sum S pleaded 
that the High Court at Bombsy had no jansdiction to hear the init on tho groun 1 
that no part of the cause of action had aruen in Bombay 

... .1 , i p 71 43 t n .>nN the nlor^ of nivm^nt u Ihs 


ccuie into the hinds cf liis constuntot 

KtDABMAL r StSAJUsI, , ... ... (1903) 33 Bom SCI 

PLkCE OF P WMENT— Pull* AIU aymey— Pl r*e o/ prr/ornt*'# ofea I'rJ'f hj 
PtlLt Aihtva~-Cuslo i—Junthctii/iu 

i'ff I'AKKi AniT AatscT , ... . -.551 

rUKCTICE V'rthoy Cri Conr/t -Irf (X/l 0/ JSru), s#* Jfl — Land Aequuxtiox 

Act (lof IbCl) — .frsiifiuf kcmnyis clatn — la/ue oft'e c/eiw «nf<r 

P$ fiOOO— -djpral ho to Dittnet Conrt oiidso/ t> Jlt\ C vri — Ju-xii\-t7'<n 

5reBoucii Civit CocRT-» Ver 
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on paddf from iZt9 tcmtoTyof th> Punt Such v to Pen tfi 

Umber Ktimd in Uritiah ternto'y The eacse of &ction jirosj ailmittedJy m 
forei^ temtoiy , bnl it was costcndcd the Buii lay in the Britub Conrts becsuja 
tho defendant resided m British junsdndion* 

TTeW, orcmiling the contention, that what the pJamtifF chimed war an allow 
nnce granted by the Pcshwa in perraanenee. and auch in allowance, wbetbef 
secured on land or not, being according to Hindu law, vtiandha,ifu immore- 
able property. 

The Colleetat of TAdna v ffari <?if<trafn (1SS2) 6 Bom. 54C, followed 

Held, furtlier, fbatthia immoTeable property wessitoato, in the eyeofhw, 
in a foreign state , and that tbo British Cenrt liad no jurisdiction to try a am 
for the determination of a right to or inlerrat in the prppeitj, when the ngni 
was domed 


Keshav 7 rinoynX (1807) 23 Bom S2, applied. 

The Courts m ludu have jtinsdictioQ to try actions relating to each property 
whore the persona against whom relief issoJght are living within the jnci'dictio , 
but that 13 upon the greund of a contract or soma eijuity Bubsisting between t 
parties respecting immereabloa situated out of the juritdiction " 

KEisnwJi. GawMn (HI09)3)B»« wJ 

ND ACQUISITION- ACT (I OP 1854)-^,sf.;iin( 7ailt Arari»i; o 
Value ^ file efatm tuufer iZt t>,000— ^j’peef httia Biskic/ na* 

i/ioh Prartica and «rof<ifKre— Pwisi' Ct'i* 

(Jjr/FVl869),«« 18 

See BoiiBiT Civil Cousts Act ... ... ® 


what the property was producing at tho tune of tbo notics of acquisition, an 
where there have been no recent sales of #he land to guide tlis Court, the mark® 
value must bs det«>rinincd by sales of similar land in the neighbourhood 

Tho owner id claiming compensation can seek to prove either what the p^ 
petty would fetch if sold m ond block, or what is tho present value if ha ploltoa 
cut tbo property and sold it in lotr. 

«ri. .LJ«« «uch a 

irt of 

j ve a® 

, ■ ae of 

Bales 

. ' ever, 

to distinguish opinion from argument 

T'he practice which has grown np in references under the Lmd AcquuiU<m 
Act, 1894, of surveyors making long reports and furnishing copies to tho opp^*™ 
aide heforahand is open to grave objection. Asurveroro opinion by ilse'f “ 
good evidence 


When determining the value of frontage lend the depth la a question of aiipromo 
importaUM What is a suitable darth must primarily depend on the cLaraolor 
ol tho buildings in the locality 

G 



I'JDrc. 


r^go 

U cannot bo too clearl 7 laid dovn that niidcr ordinary circumstances the 
value of an iccome producing prepotty depends on its income irrespective of its 
cost , end that capital when once invested in land and bnildings cannot be apno • 
tioned between them bo as to give the market valao of each 

It cannot be tal en as » batd and fast rule that bock land mnat he worth half 
the frontage land 

P£r Crsiaat —“Evidence of bypothedicnl bmlding scbemis is irieUvant 
to the ion of finding the market valoe of land 'Ihe belief that an 
hypothetical Bcbeioe c n be a guide to market v lu a a'cerfnined by other means 
IS equally falacioiu 

The Court would be slow to difier from the Collector a oiler on a matter of 
s few rupees except for aery atioog ivaaoca anch naan error on a question of 
principle 

Ik TBE uaiiES or i^aniu Tan itiUOMBD (I90S) 33 Som 32S 

MARKET VALUE — Valuation— 3IoJe of oaluatton tehen no reeent teiUt—Coni 
pentalton — Land J.egvitUion /ict (/ of 1694), 16 J In cases where the 

valuation of land cannot be bared on vba* tbo property was producing attba 
time of thenotiea of acquisition, and where there have been no recent sales oil 
the land to gnide the Court, tbe market ndue must bo determined by sales 
of similar Isnd in the ncighbouthosd * 

I iNTnEMmer OF Kaniu TaaMsuouED (190S) Sd Bom. S20 

NIBANDHA— Tipnir Pantart riaht—Rt^ht tolevj toll on txp^rltofiniili/from 
fortignUmtoryStt h n rgkt u mhandka nnJei Htnilit lau—TA« r ght ta 
t im «aWejiroprr<ir— 5uif to mforco (hertgkl in hrxtith Co'irtt—Jurniitt on 

6re JtsiSDiciIov . , S73 

PAKKI ADAT AGCNCT*~P/ac« of porjhrtnapee of contract by Paikt Adalya— 
Custom — Juritdirtton^ Bombay merchant. employedS u hia wgentat 

Akola on the paH> oant eystem On E 'e insttnctioss S. entered ashia agent 
into certain contracts at Akoli On an agency account being tauen a sum of 
money was found to be due from 6 toK On K auiug for this sum S pleaded 
that the High Court at Bombay had no jurisdiction to hear the suit on the ground 
that no part of the cause of tction bad aruen in Bombsy 
Held la tho case of PaLKt AJat agency primarily the placa of piymsnt u the 
placo'trhere the constituent resides, bnt payment should be made in any other 
plica if the cositUuent baa cho«en to give directisni to that elTsct and that the 
Iligh Court at ISjinbay had jun*djc*ion to try tleauit 
Per CiiA-\i)J} J -~A pakl radalya si ability ceaici when hatdcxsh hii 

come into the hands cf liis constitULDt 

KEDAiiiair SusaJSial .. (IDOS) 33 Bom SCI 

TL^CE OF P V\3rENT — Ptfili A fat agency— Pti^'e of per/orni^ce ofco t'raet I j 
P lUi Ailjhja—CustO'xt—JucuiUeliim 

Se‘ Pakki Adit Aoenct . ... '• g^i 

PRACTICE— C»i Coarfs W (All o/- 18C9) se 1C— Land Aegtiisifion 
Act {lof lb91 )— Jidge Jtartaga clum — lafue o/tle claim under 
lit b 000— jdj peal lies to District Cvarl and not to Jli'h C urf — ^/unrtfictioa 

SreBoiicaYCini.toi.aTa VCT ^ .. . ...371 
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SURVEYOaS' OPINTONS-Oij<rfio»» to surtti/ort' leBorh^ZanJ AequmUoi 

Act {loflBOD.ser } 5 -~Compentalio»^iIadeo/vahalionti)Aen "‘"J" 

Market zalut ] CcW, that m addition to tho eridonc© of ealoi the Court cm d 
guided by the opinions of surveyors It is necessary, however, to aistinguiiU 
opinion from argument 

The practice which has grown op in reference under the Land Acquisition 
Act, 18J-1 of surveyors making long reports and fumiihing copies to me 
Bido beforehand u open to grave objection A su \eyore opinion by i«eu 
good evidocco 

In iiiB siATiLr 01 ivAniu T*b Maiioukd . (l908)33Loin . 

TIPNI3 PAlfSARE RIGHT— Byit ioletit toll on exports ofpadAy/mn/orno i 
Umtory — Such a right is nthandha undet Hindu lau-^Tht right is tr/iinovea 
fToperty — Sxtd to enforee the right m JJritieA Courlt—Junsdictton. 

iJee JcBtsniciioN .. ... ... ••• * ' 

VALUATION— lf»* i»S«» «o rcctnl salri-Marlet lAat-Suntjm 

opinions— Oijsettoni to auroegort reporta-^DettrninaUon of taiifeof frontag 
land—Bnxldi.ng frontage hoto deterininei-^Belative value.of Iftt, tana a 
/rorttays— J!ypo«*st»fai budding echeme, value o/-~Valtte 0/ 
derived from value ofpart-^ColUetoraaioard-^LandAcjatsitton Jet [I ofioJ ;» 
see 18 

Ste Land Acquisition Act .. 

WORDS AND PHRASES - 
" Agneiillurist,’ meanisg of. 

See Dtskiian Aobicultobists* Rxiisr Acr 
Apnear ’ meaning of 

See BomdiT MoMCirsL Act 


3ra 
33 1 


“ Danger,' meaning of 

See Boubat Mukicipai. Act 
“ Earns his livelihood ’ 

i?ce Deekhan AoBiCULTunisTs Rtlisf Acr 
“ Immoveable propsrty,” m“\niDg of 
See JuBisniCTiON .. 
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formal into actual possession and tho defendant remained in 13^’ - 

actual possession of the property Tho latter had not had actual Aunrt 

posses ion for twehe completed jeais nben the suit was tiled 
but seeks to add on to his own actual pos cssion that of Ganga- SiiBiDniii 


dhar and call the whol* nd\erse Ihe facts being as they arc he 
cannot do this When plamtiff^s piedecessoi c’iecnted the decree 
bj ha\ing Ins shaio of the piopertj separated and formal] j giicn 
o\or to him he pcifcct-'d Ins claim. 

From that moment a new condition of things came into cvist 
once, new lights arose and among->t them, that of tho decree- 
holder to take actual possession of his sepiratcl shaio, lliis 
was not a light contmiied or denied from any preiious holder 
of the land hut a new light uahko any which pre\iously etistcd. 
No possG'sion puoi to its inception could h'' adverse to that right 
Therefore no c'lso of title in the defendant based onadvero 
poss‘'saioii 1 } established 

Bccree confirmed, 

K n 


ORIGINAL CIVIL. 


Bffo} e 2fr JaSltce 3I<t<^feo<l 

I\ j?r La>D AcqcI‘^IT:o^ Act (Act I or I'iOl) Caiss in tub JiAtrEa j-VS 

OF 1 GOVERNMENT pP BOMB W, 2 K UM JI TAP il \ItOMED • J, ,/ IS. 

Zand Arquisthoi let (I 0 / $e t oh t\-Comi>eatalioa~2roJc t/cihj 
tiQii vhen no reeeiit sales— '^arlct laloe — S trre^cis' cpiriOrs—0 jeehonsto 
reports— Vitermi laitjts oj ra’tt of frorfo^ li.nd~~ZittldiKg 
fionliig loie delerm'el—Jltlattre tatve of lael l^nt ant ftotUg - — 
fr'fctiWii'; ich me ta'ae (if—Talneof r*’ le IjhI, hots dtnrel 
fron iJi'taitarJ 

In cs'cs wlioio tti9 valaitwnof } in<I ciinot b tAswlon ttIuI ilf propc»tv 
flas prol icing at tho tuna of t! c roti'o of arioi ilion onj xiLc-t tliorsLira 
teen no roceni skiIoi of 0 0 U"il to guiAi tl e Cemt, th iaiiLe‘ ion»^ to 
ilairmuiclbyiaWof similw LniJ m tlwo s»honr O’*'. 


D GJ~1 
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V froutage of 165 feet on XTazagon IJond anil 148 feet on Vulpa- 
haili Road and a mean depth of 170 feet on the Mazagon Road 
\.t tlio date of the notioa there was a bungalow and out houses 
n the land, but it is admitted that the land should be valued 
saacant building hnd The Collector has oSlrcd Rs 15 a 
juaro yard and the claimant consideiing his land to be worth 
Is 25, applied to the Collector for a lefercnce to this Court, 
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Tlic ^aluat^on cannot be bas-'d on what the propcity a\a? 
reducing at the time of the notce, noi have theio been any 
'cent sales of the land to guide the Court* 


The market value must, thcicfore, be determined by sales of 
nular land in the uciglibourbool From CAliibit A and other 
/ideuco that has b'cn given it is cleat that small holdings arc 
le rule in the locahtj The owner m claiming compensation 
m seek to pioro cither vvlnt the property would fetch if soli 

i one b'ocl?, oi what is the present value it he plotted out the 
roperty and sold it in lots. Uc has not attempted the latter 
lurbc. I have therefore to dcciic what was tho market value 
t this plot of laud as a whole on or about the 17tli November 
^04. No evideoce has been adduced of sales in tho nctghboui* 
ood of such n largo block of Ian 1, but the evide ICO beiore tho 
oiut of sales of small pieces of laud in the n igibourhood cm 
lablo the Court to give an opinion regarding tho values of 
Ifeient portions of the block and the value of tho who’o musk 
a deduced from these In addition to the evidence of sales tho 
ourt can be guided by tlie opinions of surveyors It is necos- 
iry however to di'stinginah opinion from Argument. And the 
ractico which 1ms grown up in Reference-* under the Land 
cquisitiou Act of surv e^ ors making long reprts and providing 
jpics to the opposite side before the hearing nppcirs fo mo 
pen to grave objection. A survcior*-* opinion by itself is gooil 
vidcnce What value the Court will pnt on it dtpenJs entirely 

ii the cIRct of thu cro9* cxaunnvtion, but there is no reason 
/h} tho witness should ]iims''tC provide (be matciial for 
13 cros-j-etamination It will save tho time of llio Court 

a surveyor prepares a concise description of tho propertv 
j bo valued, bit if ho n n vviso man ho will nil no'hing 
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inoiQ c\copt hi3 opinion ofits\a*iiQ If hov\c\cr he Jocs give 

- his lessons they must be based ou ficts and not on hypothesis 


rortunately tbero is no diOicnlty m this ease m arm mg at the 
approximate values of frontage land ofi Mozagon and Valpakhj* 
di Roads m No\ ember 190 1 Plots 2 to 0 on Exhibit A ah front 
on Hazagon Road with a depth of about 80 feet In March 1905 

Nos ianJOsor} similar plots measuring about 7S square jaids 

lealised at auction III 15 and Its 23 a 'quire yard rPspcctiTel) 
Thedn Cl genes in the price cannot be e\olamedbutonly demonstri 
tea public cipnca. In November 1902 plot 6 measuring SQOsquarc 
5 irds rcahbcd at auction Rs 21 o square jard Plot 2 realised m 

August 1903 Rs, 37, and plotSmNovcmbcr 1907 Rs 47 Therein 
nothing to show that land \ ilue had increased between 1902 &rd 
190 1 bub uu loubtcdly from early in 1905 prices of la id begin 
rise owing to the boom in the mill in lustrj, until, as Mr Steven’ 
said, bj the end of the jear almost fabulous prices were beUi? 
giv en Tins will account for the prices realised by plots 2 ^ 

But ss,les aft'r the date of not ideation must be discarded when it 
13 proved that values have been affected one way or the othtr 
by circumstances which have arisen after that date I hate also 

been askeu to tal»o into consideration the amount aw arded b) th® 


High Court for the property marked I on Exhibit A, but obvious 
ly I could not do so vrithout considering all the evidence on which 
that award was founded The award by itself is not eMdence of 
the market value Plots S and 9 arc situated on Jail Road 


though the distance from the land m reference may 
great the character of the locality is so different that the sales o 
those plots can be no guide m this case When doternuninS 
value ot fiontage land the depth is a gucstion of supreme lui 
portaace What is a suitable depth must primarily depend on t lO 
characfc'’r of the hull lingi m th® locality hut in an ordmerj 
and chawl lo^'ility like the one I have to deal with it ha-*’ 
th® custom for surveyors to calculate the depth at 10 ') J* 

the next place the value of a building frontage must dep'"” 
on the higher rents that cm ba olitamcd for the 
or roomi facing the street, and as the proportion of ' 
ri^ts to the lo V Or rents of the back rooms docrcoscs 'O 
'ahi^of the whole frontage Ian! decrease As Mr 
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said, the value oE frou^ag laaiwitha dep Ii oE 10 feet would 
b’ 50 per cent more ^ aluable than if thedep^h wcie 103 feet, but 
the \alue ot the CO feet behind would decrease in greater pro- 
portion A depth oE 100 feet therefore hisb^cn admitted to guc 
the best average auJ I am satisGed on the evidence that frontage 
land on Maragon Road with a depth of 100 feet wis not worth 
more than Its 20 a square jard m November 1904 It follows 
that similar frontage lau 1 on \ alpakhaJi Road, a eul h n ith 
a mghtsoil dep6fe at the end would be worth less In March 1903 
plot No 7 measuring 313 squa e yards was sold for Rs 4,672 by 
Ahmadbhoy Habibhoy to Kassu n Bahimtulla Joonas At Brst the 
purchaser thought he was bujing 212 square jards for Rs 3,872 
but on measurement the plot was found to measure 71 sq larc 
yaids more, and as the vendor disputed that this area hal been 
sold the matter was settled by an additional payment oE Hs 800 
This may be logardcd os on excellent instance of a bargain 
between a vendor who was not hkely to gno anything awaj, 
and a purchaser who was anxious to buy the land on account 
n£ hi8 owning the adjoining plot 
Taking the price paid at Rs 1C as oigued bj Mr Robertson, it 
would be impossible to give a higher value for tlie Valpakhadi 
frontage of the land But in spite oE its Inangulat shape it will 
be seen that plot 7 with an average depth of less than 40 feet 
could bo bmlt on so that practically nil the rooms front on the 
load, therefore a lower value must be given to frontage land 
having a depth of 100 feet This may be partly balanced by the 
fact that tho Valpakhadi frontage on the land in reference i> more 
favourably situated an 1 nearer Mazagon Read than plot 7 Its 
value wouldthercforc be betweenRfl 12andRs 1 5 asquaro y arJ 
"With leferencc to the purchase of the prop rty facing the claim- 
aiit^a land on the ‘•outb side of Valpvkhadi Roid from Karmali 
Pirbhoy, I agree with Mr Rob^rtsantlntitcaunotbcrchcdupon, 
as it IS a puichaso of I ind no I buildings, and the purchaso pric’ 
must have been fixed by what th- property was producing This 
cimiot be liken as au instance of «!alc of land, though it may 
turn out th vt the bal vnee of tho purchase money after calculat- 
ing the value of tho building imy approMTOvto wba^ a witness 
cousidtra to bv tho value of the laud Thitwoullbo a comci- 
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dpncc and not evidence. It cvuoot b' too clearl_y laid down 
that under ordinary circumstances the value of an income 
producing property depends on its inconie irrespective of its 
cost and that capital when Once invested in land and baildiags 
cannot bo apportionnl between them so as to give the marhet 
value of each. 

If I take into consideration these high valu'S for the frontage 
land in valuing the whole plot I hav c ov or 1,003 square 3 ards of 
land at the back as shown oix Mr Stevens* plan (Cthibit 7) If 
this laud la to have any \ alue U must hav 0 access to the load and 
this will dimmish the amount of frontage land, but I doubt very 
much whether the back land would have any value except as aa 
amtmty jf a depth of 100 feet is allowed for frontage lanl In 
any event if tli"* frontage land were fully ocvUpieda 
piopoition of the back Ian I would have to be kept open *11 
more probable when I consider Mr Ch vmbers* plan (Exhibit C) of 
laying out the giound, as he hss taken a 40 feet fiontage m order 
to utilise the ba-'k land to the b»st advantage The purchaser 
mode by Kassura Rahimtulla Joonas of three plots of land witH 
froutage.. on Chmchbunder and Valpakhadi Boad in I90d nro 
avciy fair guide to the value of ordinary chawl land m this 
MciDitv In 1902 Kissum bought three nairow plots adjoining 
each other at an average of Rs 9 4 0 and built a chawl on 
them with shops on the frontages I consider that the advaatagi^ 
of a double frontage was set off by the disadvantage due to th« 
narrowness of the plo»s, and that it is fair to deduce from these 
sales that chawl land in this locality m 1902 vvas worth Rs 9 or 
Bs 10 a sc^uare vard provided it could be as fuUy built on as tbo 
land bought by Kassum Italiimtulla Both Mr Chambers oaiS 
Mr Stevens were of opinion that back land could be valued at 
One half the value of frontage land but it is obvious that the 
application of thisruledepeudsou the character of tbo back land 
There arc tu 0 alternatives m this case, either to take a de^P 
frontage which must Jiavea piece of back land of very Idd-J 
\ aluc, or to take ft lesser frontage, which while incrcasm?^h^ 
Value of the back land would at the same time increase 
proportion of back land to front land Bat I must deebno tj) 
accept as a hard and fast rule that back land must be 
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half the frontage land. That would only lead to absurdities 
Jlr Robert-ion has argued that c\en accepting Mr Stevens’ 
di\ ision of the Ian 1 as show n in Exhibit 7 the Collector’s an art! 
should be increased as Mr Ste\ensarri\es at btsall o%ei figure of 
Rs 15 by taking the plot C at Rs 6 whereas he says in para 10 of 
his report (Exhibit 6) that the back land n ould bo worth anything 
between Rs 6 and Rs 10 and the claimant should be entitled to 
the highest figure given by a witness on the opposite side Tins 
IS a perfectly fair argument which only illustrate the danger 
I haae referred to aboieof a smveyor giving reasons m his 
r.,port Ho\\B\cr I understand Mr Steveus tomcan that the back 
land in this cas“ might be north Rs 10 hut his all over figure of 
Rs 15 only allows it to bo valued at Rs 6 sinC" if a frontage 
depth of 100 feet is taken, the back lind becomes reduced to the 
lowest figure If the fiontoge dtpth were reduced it wool I 
follow the bad land might bo worth up to Rs 10 I thml Rs 0 
a very full value for the back land I regret I cannot accept 
Mr Chambers’ opinion that this Ian I is worth all over Rs 2>. 
Mr Chambers bcfoci, the Collector valued the land at Rs 24 
solely on the basis of an hypothetical building scheme T liavo 
already decided in an intcilocutory judgment m this rifcrcnco 
(which can be incorporated herewith) that evidence of hjpothcti 
cal hmldmg schemes is irrelevant to the qucstioD of finding 
the market value of land It is difGcult to suppress the belief 
that seems to exist almost universallj amongst burveyors 
m Bombay that market v alucs can bs abc r ained in this w aj 
Otherwise it should not be necessary to keep on giving reasons 
to the contraij The belief that an hvpolhelical scheme can bo 
a guide to market values ascerivined by other means is equally 
fallacious However much conclusions mnj differ, the road which 
leads to the dvUrminvtion of land valu''s is bhort and stramlit 
By the ingenuity ot Counsel and surv eyorb allempts, often succo's 
ful, are made to dn ert the road on the grounds that the di\ crsions^ 
will lead to an infallible result Thej only Kal to waste of Im c 
Mr Chambers ill his report pul mb fore mo (Exhibit B) values 
the land at Rs 25 \part from bis scheme which s'ems to have 
been allerel since it appeared before Iho Collector (analhcr illus. 
tration of how complaisant these schemes arc to the will of the 
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moulder) he bases bis opinion^ IiUc Ur Ste\cns, ou sales, but 
this opimoQ based oa salts 'was c\idently subordinate to his 
opinion based oa his s^h m** It is impossible to deduce from the 
evidence of sales lha* this large bio ■'k of land could be uorth 
anything like Rs 2o a square yard 
Whether the depth of the frontage is taken at 40 feet anti higher 
retail \alues allowed with a larger proportion of back land or tho 
depth IS taken at 100 feet and lower values allowt.d u ith a greater 
pioportion of front land the totals come to much the simo as t )0 
Collector’s offer But valuing the land as a whole it uouldnot 3 
correct to add up the retail values of tho parts as derived fro^ 
the instances of sales of small plots without making soin* tli-du ^ 
tion both on general principles and because the wastage nius 
be greater than in those mstancos from which the retail 
have been deduced Apart from that I agruO nith Mr Kirkpatr c 
that the Court would bo slow to differ flora the Collectors o t 
ovei a matter of a few rupees except foi very strong reason? 
such as an error on a qu'^stion of prnc pie In this refercnc 
I am satisded that the Collc-tor his off rt.d the full marl ''t va u 
of the land and I dismi s th" reference with C 0 a‘s 

One set of costs between tho Governmontand the Mnmcipahty 
to be allowed as against the claimant 


The in^erlocutoryjulgment was ns follows — 


^vhat I 


Maclcod, J — -I have alieady decided this quo tion in 
thought sufSciently plain language in the reference of 
Dhinjihhoy Bonanji'^^ and cvcrjtbing I said in that jiidgnicn 
on this question may be taken as incorporated m thi« 
Mr llobertson argues that though that decision ininht ® 
right m the case of a piece of land of 21,000 square 5*3^ ^ 
it avould not follow that it would appl^ to the case of a pece o 
land measuring 3 600 square jards I can see no distraction^ 
'In t! 0 Cl t place there can oo no rt,Iatioa between tho cap t^l ^ 
rent of land an 1 actual building'* and tho mail et .alno of 


land It follows that thore can b' no iclatun bo’weea 


th3 


capitalized imaginary rents of nnaginirj buddings and tb 
mark t value of the Ian 1 Mr llobertson bos cite 1 /arc 


<I» (lOjT) lOCuin I n ”01 
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Gma^^ That case is not bincltog on mo, though I would fol 
low it if I could possibly agreo with Iho decis on If it does decide 
that hypothetical building schemes nro relevant I have already 
expressed my view on that question in Dhunjtbhoy’i ca»e. 
These hypothetical calculations arc not fonoded on fact There 
are a number of factors each of which can bo varied to an indo« 
finite extent and therefore the permotations and combinations 
of these factors are practically infinite I happen to know 
exactly how those caleulationi are made and I am perfectly 
aware that if Mr Chamb'>rs thooght the land was worth Ks 16 a 
square yard ho could turn out an equally plausible scheme to 
support that fig ire Kr Robertson argues that if I disallow 
this bcheme as irrelevant it follows I mast hold any hypothetical 
buildmg scheme is irrelevant In my opinion it is As long 
as opmions may differ as to the building to be put on a piece 
of ground, there can be no certain factor on whicn the \a1uation 
can be founded That is the root of the matter If the building 
13 certain, * e one of which there cannot be two opinions 
and there may possibly be cases m which it can be, then there 
IS no longer an hypothetical buildiog scheme The failure to 
recogmz'* this guiding principle con only result in enormous 
waste of time and money. 


2008 


CoVEHNilENT 
or Domsav 
IX T K 

uAiTEB or 

Kabiu Tar 
Mauovbd 

JX TBS 
lUTTEB or 


Attorney for Government — J/r J C O BoKen, Gocernment 
BoUntor 

Attorneys for claimant Arde$ktr, Hormmjt, Dtnshato 

^ Co MeUTt Crawford., Brown 4 

B N L. 


(U (1907J 0 Bom L S. 1233 


B 93^2 



S34 


THE INDIAN LA'W KEPORTS. [TOL. SXSIII* 

ORIGINAL CIVIL. 


1908 
Jvly 9 


Before Mr Ju$lice Maeleod 

LALBHAI TRIOAMLAL AKD OTHESS, PtAiNiiFrs. v The MUNIO^PAIj 


COMMISSIONER for the CITi' op BOMBAY, DEFENHiSl* 

City tf Bomhaij Muntcipal Act (Bom ActlTIof 2SSS), «s6o«35It 
tirueiion-“3Iunteij>al Cominttstontr—’PoKertoremette danytrous s(i^^ 

—Exireiae of the poteer—f^ Appear/* meaniny of-^Biteretion ctii 

CommtJMoney — Bxtrette of rfucreiion ihrouijk a^enl~^<otfee J 

eonditm-^'S'* V 


mtasioner io a party toiemove elmcture t» ruinout 


ike party to he heard hy the Commtsnoner tn answer to the notice JrjW 
restraining Commissionerfroin pitUtny down a 1 oust 
The primaTj object of eectioa 354 ol the City of Bombay 
(Bom AefcIHof 1888) utheaafoty o£ thepubho to secure 
roissicnet must of necessity be giren rery wide powers Bat it does »o 
that those powers can be exercised aibitranly and witbont due consi er 
to the pcoTUMns of the ecetion and the right of indiTiduats 
The word * appear ’ in the section does net inrelve ‘ oppe'r ^ 

lufBcient if it appears to the Commissioner on the representati*^^^ 
competent oEBcer whose duty it is to make such repieeentatione- 
Commissioaets atUon when *»t appear*' as judicial, so WiS 

his discreti6n m determining what action should be taken i 
that he should merely sign a notice winch was Bsnt to 


^ what I 


•Suit ho lC^o£1908. in ' 

t Section 354 of the City of Bombay Honicipal Act (Bom. A ence 0^ 
Danytrovs Stn clnres fc 

354 (1) If it shall at any tune appear to the Commissioner d iR 
(iccloiliDg under tha expression ao,v buildmjr wall or other elruc ht bc 

anixed to or projecting from any building wall or other stnictn ^ jjj'tJs 

coodition, or lihely to fall, or in any way dangerous to any perse 
sorting to or passing by such stmetw** or any other structure or p ^ ^ * 
bourhood ther of the Commissioner may, by wntten ccticc) retiu stlD’- 
osc pier of such stmeture, to pull down, secure or repair such st p tuh^ 
preTent all cause of danger thciefrom 

(*) The Comaii giooer may also {f be thinks Gt, require the said own i lb" 
by the sa d nctice, either forthwith or before proceed ng to pull dov tll3 

repair the sad struetnre, to setupa proper and euffic ent honrd or f j 
protection of passers by asd other pciaons with a <oa»enicnt platform a 
if there be room cnooBh for the same and the Commissioner shall thlab t 
desirable, to servo ns a footway for pa'sengers outside of such board or fence 
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Engineer becanss it ha I prenousl/ been s gued by tint oHlcer It eboulJ be 
considered os a notice to eboiT cause It is not UTsld, at the same time it 
cannot deprive tlio person served with it cf his right to object nnle's the 
legislature has clcailj deprived him of sneh a nght 
Banger means peril n k hasard, exposure to injury from pa n or other evil 
and can > ary in degree according as the apprehcndcl injury is expected to 
ocenr at 0 ice or at some future time S ction Sot applying to all degiecs of 
danger and prc'cnbin g varions precant onary meas res to bo taken to prevent 
injury resulting tberefrom it fo lows that first, tho degree of danger nin*t be 
nscertsined and then the approprato precautooary measure prescribed 
Where it u not euggested thst tbe danger is imminent, a duty is imposed on 
the Commissioner to decide judicially wbat should be done to assure tbe 
eafe'-y of the pnbbe having dne regard to the interest of the owner of the 
stractnre 


The discretion must not be arbitrary Pa»laUr PoMinowW , GanjyiJ^oy 
\ The 2Iun\ttpal Corjioration of Dtmha^i) Dot the Ooartis in the first 
instance ent tied to inquire whether tbe ducretion has been exercised Bwere 
tion has to be exercised first in com ng to tbe conclusion as to tbe state of tho 
itrnctnre eud then in fixing upon the appropriate remedy It is sofficient 
exercise of hu dueretion in deciding wbat strcctores are dangerous if he 
tppo nts & competent person to represent to him what structures are dangerous 
Out i! a notice u lasned based on the representation of snch a person, it is open 


^net to p rove that that p rso i has not exercised his discret on or has 
'••"proper motives m prescnbiog the steps to bs taken 
recogniz- tms gui 

_ . , . .iroretotbo satisfaction of the Court that his house was 

waste ot time and , , , . . * ,i j t 

as condition os to warrant an order to pull dowu, that 
Attorney for Go peruon appointed by tho Commissioner 

Soliextor discretion Tbe Commissiouer can exercise his discretion 

ut It follows that if tbe agent has not exero sed his dis 
Attorneys fo^ Commi sionsr, the Commissioner has the opportunity to 
^ Co , Afejirr the owner complains 

flreumstances tbe safety of the pnbl c must he considered m 
ght of private individuals as in tho case of imm nent danger, 
\is no suggestion of imminent danger tho penon afiecied is 
trd as a matter of common just ce 


n injunction restraining the Municipal Commissioner 
,^Day, hi3 sen ants and agents, etc , from pulling down the 
itiffs’ house under sections 354 and 488 of the City of Bombaj 
* jCipal Act (Boin Act III of 188^, as being m a dangerous 
»nmoU3 condition 
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The house m question consisted of n ground floor and one 
upper floor and was situated m Cbakla Street in Bombay and 
faced to the west It ran back towards the east for more 
than a hundred feet and on its north side was a narrow street or 
lane only seven or eight feet wide called Cumbharwada Cross 
Lane Ten shops ori tho ground floor of the house opened in this 
lane which was a busy thoroughfare The front of the bouse 
opening on Chakla Street only afforded a space for two «hops on 
the ground floor These shops, as also those opening on the lane, 
were used for the salo of gram and spices The rooms on the 
upper floor were used for storage except four rooms ahich were 
occupied by tenants wlio lived m them The whole height of 
the house was only fourteen or fifteen feet Tho house was said 
to be fatty or sixty years old and was a wooden framed hmldingi 
the space between the posts of the framework being filled m 
With masonry chunam etc 

The plaintiffs who were tho trustees of Godiji Maharajas tempi® 
la Bombay had purchased the said house m 1904 and they apph®*! 
the rents to the maintenance of the temple 
On tho 6th January 1908 the plaintiffs were served with a 
notice under section 354 of tho City of Bombay Municipal Act 
which stated that a portion of their said house was in a rmnous 
condition, likely to fall and dangerous to any persons occupyrne 
resorting to, or passing by the sarae,^' and required them to pm* 
down the whole of the first floor including the flooring and the 

roof This notice came from the Municipal Executive Enginee s 

office and was signed by tho Municipal Commissioner (th® 
defendant) 

On leceipt ol Hit said notn-o the plainliffs had tho house cxom«e‘i 
by their engineer who after examination reported that the houM 
was in a sound condition and not at all ruinous or bk® 1 
to fall Thereupon the plaintiffs' solicitors, on the Ist FebrufUT 
1905, wrote to the Municipal Commissioner stating the result 
tho engineers examination of tho house and saying that t oy 
believed somo mistake bad been made in sending the notice* 
hoy requested that the house should be examined by t ® 
ngmeenng Department of the Municipality in order to ascertain 
its real condition Their letter concluded as follows — " 
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Oar dienli’ ens r«r Kill !>« gl»d lo meet the effeer of the Eiccutiro 
Eo^neera Departm'ct, nho isaj Le deputed to inspect the bonsu and dtKOis 
the guhject mth him ca any day which may be appoioted for the purpose 

The p’mntiffs received no reply to the sixid letter, hut on 
the 19lh February 190Sa further notice of that date was received 
by them signed by an ofEcer (an Inspector) m the Execntivo 
Engineer's Department purporting to be issued under section 4SS 
of the City of Bombaj 'Municipal Act and stating that on the 
27th February 190S pursuant to that section he would enter the 
said bouse with workmen in order lo pull down the whole of 
the first floor thereof including the flooring and roof os required 
the previous notice of the 6th January lOOS. 

The plaintiffs then had the house ogam examined by another 
surveyor whoalso reported it to be in a sound condition There- 
upon the plaintiffs on the 25th February lOOS filed tho present 
smt praying for an injunction restraining tho Municipal Com- 
missioner, his servants and agents from proceeding under tho 
aforesaid notices An tnierm injupclion pending the hearing of 
the suit was granted on the application of tho plaintiffs 

After the plaint was filed tho plaintiffs obtained inspection of 
the Municipal documents and discovered that for o“considcrable 
time there had been a desire on tho part of the Municipal Engineer 
mg Department to remove the plaintiffs' house m order to widen 
Cnmhharwada Cross Lane which was mucA too narrow for tho 
traffic. The plaintiffs thereupon obtained leave to amend tho 
plaint by adding two paragraphs, alleging that the notices of tho 
6th January and tho 10th February 1908 had been issued 
capnciously and oppressively without giving the plaintiffs on 
opportunity of satisfying tho defendant that the house vv as not in 
a dangerous condition, and that they were not issued in good 
faith but were really issued in order to widen tho Cumbharwada 
Cross Lane 

The case came on for hearing in Juno 1908. 

Issues were framed raising tho following points, tir • — 

1 Whether the actual condition of the house on the Gtli 
January 1908 justified the issue of tho notice of that date “fe 
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pu’l ^oton * p'lrt of the house ns being tumou?, etc., 
section 354 ’ 

2 Whether undet the said section the Commis'sioners ordei 
Was not final and conclusue^ and whether it could be questioned 
in a smt^ 

3 Whether the notices were issued in good faith‘s 

On the Second point it was contended for the plaintiffs that 
tn any cate both the ordois were bad as both were made by the 
Commissioner without first giving the plaintiffs the opportunffy 
of being hoard 

h.trlpatrtcl (with Setaltad and Bhandarlar^ for the plaintiffs 
Section 8o4 allows a notice to pull down only in cases of urgent 
and immediate danger Id other esses the notice issued 'indw 
this section should be to secure or to repair It is now 
months sioco notices complained of were issued and tl e house 
13 stilUtandmg and is occupied and usedyust as it always has 
been This is conclusive proof that there was no urgent danger 
m January and February last^nd therefore there was nojustillca 
tion for the notices The evidence gi\ en now at the heating 
shows that the house though possibly needing some slight repair 
IS quite sound and not dangerous or ruinous The principles laii 
down in iTctropoWan Jsylvtn District \ MtU are appheaWt 
here 


No doubt the Cknnmissioner under section 354 may issue » 
notice If it appear to him that a building is dangerous But 
there IS nothing iQ the statute which tabes away the right to 
question the propriety of his action by a suit Section 471 
cognizes that right for it speaks of any requisition 
made How can the legality of a requisition bo ascertained 
^cept by a suit ? That point, however, has been decided by 
Jardinc, J , m Ilajee Esta EajeeFudla v Charles which was a 
case on the corresponding section of the previous Munic pal Act 
•It IS of course, impossible for tho Commissioner to have 
personal Lti owledge of nil tho matters arising m all the depi. 
/« . « (lS81)6Arp Ca^ 101 

” n 1 tvnwport* 1) rcfrrrtd to in Scott 60 d 1 obertsoo «» % 

iioftitay Mnncpal Act IfiSS r J-" 
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ments of tbo iluuicipahty Ho must rely on Ins subordJnatos 
la their zeal to improN o the Citj by widening the street they 
ha\e misled him The documents m e\idcnco show their 
designs on the plaintiffs' house for several jears presious to the 
notice of the Gth January 1908 Tlio Coniinissioncr signed that 
notice on the reports laid before hin) In so doing ho acted 
judicially and both sides shoul 1 have been beard But plaintiffs 
bad no opporlunitj of stating ibeircase Cooper \ Wandsieorth 
Dtt'rte' Board of IForh , IlopXtnt \ Smetiioiei Local Board 
of Health Jltorney Central \ Hooper t’J Judicial authority 
cannot be delegated to subordinates, see Broom’s Legal Marims, 
page 639, 7th edition 

Jardtne (with Tl'tldon) for the defendant —Under section 
354 of the City of Bombay Municipol Act the Commissioner's 
opinion IS final and the notice issued by him in accordance with 
that opiQtoQ cannot be questioned m a suit unless had faith can 
ho shown Gangjthhoy \ JHuntctpal CorporaUon ^ Bombay 
Oheetham v Mayor, dc , of Manekester <*> So also m cases 
arising under section 231 of the Act the Commissioner’s opinion 
nconclusi\e Qocerdhmdat Goiuldat 2ypals The Mmtetpal 
Commttsianer Section 351 does not require that the person on 
whom notice is served shall be called on to show cause against 
it if he has any Some sections of the Act do prescribe that 
procedure, e tj , 357 clause (1), sub clause (p), but no similar words 
appear in section 354 The omi*wion must be intentional See 
also 'Maxwell on Statutes, page 335, 7lh edition 

The case o£ the Managers of the MetropoUtan Jtylum Butrtel 
\ . Htll only applies ^Yhcrc the Act authorized by the Etatute 
can be done without injury to property It is not opplicahle 
here for the acts authorized by sections 354 and 488 necessarily 
im oh e injury to property and loss to the owner of it 

We contend that the evidence shows that the condition of the 
house justified the issue of tho notice It was and is in a 
(laugerous condition and ought to bo pulled down 

(1) (1803) 14 C B N S 180 09 (1876) L E 10 C P "40 

(2) (1?90)21Q 15 D ri" m am ClUtyMdP«teUiboallCaa»e 

(I) [1603] 3 Cli 4’3 Court csiM p 281 

(« (1690) 1 Bom b n. 751 W (18Sl}0App Ca» 103 
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Tho following sections of the City of Bombay Jlunicipal Act 
were refeired to and commented upon —Sections 208^ 330, 84-, 
438, 471, 489, 491 and 503. 

JiIacleod, J . — The plamtifis ns trustees of Godiji Mnharaj a 
temple in Bombay are the owners of n house nt the corner of 
Chakla Street and Cumbharwada Cross Lane, consisting of a 
ground floor and one upper floor Tho rooms on tho ground floor 
are used for shops and the rooms on the upper floor arc part y 
used for living purposes and partly for storing goods Tho gross 
ncntal is Rs. 316 


On the 6th January 1908 thoplamtifis woro served with anotice 
from the defendant, tho Municipal Commissioner for the City o 
Bombay (Exhibit A), requiring them, under section 854 of t a 
City of Bombay Municipal Act 1888, to pulldown the whole o 
the first floor of the said house including the flooring and the roo 
and pull down or secure the remainder of the said structure, ou 
the ground that tho structure wa® id a ruinous condition, likely e 
fall and dangerous to any person occupying resorting to or pss 
mg by the same The plainlifls lu consequence of this obo^® 
notice instructed thtir Engineer Mi N. D Knnga to inspect e 
building and he expressed tho opinion that no portion of 
building was dangerous or m a ruinous condition or likely o 
fall. The plaintiffs through their solicitors Messrs Bhaishon ar 
and Kanga then wrote to the defendant on the 1st Febroar} a 
letter (Exhibit A 3) — 


Oqp clients the Trnstces of tho Godiji temple in whom isvest^^ 
home No 145 eitnnto at Cbakla Street hate placoJ m onr hantls o » 
No 993 of 100? 03 datedtbo Cth ultimo, mned under section 35tof tho 
of Bombij Municipal Art, 1888, and wo are instruotod to state In 
on receipt of jonr saul noiiee our clients showed tho same benso ^ 
engineer who after careful examination found that the said house 
(luito a sound condition and was not in a ruinous condition or li 
fall down or dangerous lo any person occupying, resorting t® or 
by tho same, aud wc hcllero that some mistaio has been ooffliai 
issuing tbo said notice tn regard to tho said Louse. 

0 tborefore request that you will be good enough to li*re 
examined by tie Engineering Department of the Mnnielpaldj 
view of awcrUining iti real conditoa and our clients are 
SI n be found quj*e nitnecessaiy to pull diwn tbo wholo of ikc 
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inclnding thfl flooring and the root audio Iho neantimo oblige oorclienta 
bj SQfpending action on tbs aaid notice 

Onr clienta' engineer \rill bo glad to meet the oflieer of the Bzeontire 
Engineer t Department who jniy bo deputed to inspect the bonae and 
dijcns the subject with him on any day which may be appointed for the 
purpose. 

On the 17th February the defendant wrote to the plaintiffs* 
solicitors (Exhibit A5) forwarding the memo of the Executive 
Engineer It was as follows — 

The house m question has been examined by Una department and eertam 
portiona of the aama hanag been foand in ao unsafe condition, a notice nnder 
tedicm 3:)4 of the Munieipal Act has bean iseued for the removal of the aame 
The aohcitors may be Informed that a month a luce Wnt given to comply 
With the BOtiee which tune haa already expired and as their clients hare 
done nothing m the anbject, Mnnlcipabty wiU now take further steps in 
the matter 

On the 19th February 1908 notice was given to the plumliffs 
under the signature of Mr A B Vatdya, Inspector of Streets and 
Buildings, B Ward South, that be would enter on the premises at 
8 SO on the 27tb February to pull down the 6r8t floor as required 
by the notice of the 6th January. This notice is Exhibit B The 
history of the notice is as follows Mr Katrak, Superintendent of 
Streets and Buildings, sent A 8 to Mr Voidya with a mymo A 17 
asking him to report BIr Vaidya returned it with bis remarks 
A 4 He says “ The building was examined by the Engineering 
Department and the notice was issued after careful inspection" 
No further inspection was made by Mr Vaidya before he report- 
ed Mr E^trakongettingExhibit A 4prepared a draft (Exliibic 
A18)forMr Halle, the Executive Engineer's approval Mr Hall 
approved the draft on 11th February and on the 14th Mr Katrak 
gave insttuchons on bis own responsibility to issue the notice B 
It was drawn up and signed by Mr Vaidya before tbc defendant 
replied on the 17th February by Exhibit A5 to plaintiffs’ solicitors* 
letter A 3 though it was not served until the 19th February 
The plaintiffs then asked Mr Chambers, the well known Archi- 
tect and Surveyor, to inspect the building He did so on the 
24th February an \ made a report on the same day (Exhibit A 6), 
m which he expressed the opinion that the building was not 

B 32-3 
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Mkin-' dafcttJonl to recoasider the matter, ot f 

; .«,ged to file o “"ntrFoteu:; 

receiacci tins suit ms Be s jalnujioS 

lolh Apnl plaintiffs obtained an is e ^ ^^•tpaaslal^ Upoa tilfi 
t;)jo Cr'iw tiie 8th May, on tte/r 

premises m the phiat to their buifding Ctearfy 

uodertaUnS 

iVietc Vios no fortnight and was finally, on iho 

junction v.at> argument, extended to the hearing 

22nd May^ ^efeudant filed his written statement on the 
of ®*y iie soys that 'when Exhibit A was issued it appear’^^ 

it stilt appeared to him that the condition ollho 
ef story of pla’Dtifii* house was sud) that the said sttuclttM 
Occupying, resorting to or passing 1»5 
,t tlmt the danger would be enhanced if the said structure were 
^ot toiuovcd before hoai j ram fell, and under the above circoni 
gtaacci the plaintiffs were not entitled to the JojuaCUon prayed 
itA By an order of the I4th April 1908 the plamtifis wem 
allowed to amend their plamt by adding clauses lift and itt 
in which they alleged the defendant iti issuing tho said native 
did not exercise his powers m a proper, reasonahle or consideiata 
manner and that his object was not a ioua Jide one, his real 
object being to acquire the property for widening Cumbbarna^a 
Cross Lane The defendant wplied to these allegations Iv 
an affidavit of the Clh May 

Before dealing with the circumstances under Mhich the notice 
of the 6th January 1908 came to be issue I I must refer to the 
previous history of the plaintiffs* honso and tho corrcspODiimce 
between the owners and tho Municipohty rehed upon ly*ho 
plaictiffs as showing the real object of the defen lent lO issuing the 
notice under section Zoi Olio pUmtins bought tho house on 
the eth October loot On the 8th October 1901 tho prc'iou’ 

?" “f ^ applied to the Excculu c Cnjjinccr of the Mumcipahty 
a story (Pxhibit 0 ) On the 7th November lOOUhi 
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Kxccutue Engineer disappro\c«l by bvlnbit D on the ground 1^03 
that the whole of the proposed work was within the regular line LildbIT 
of the street ns shown m the plnn wjnt therewith On the 17th 
Xoreinber the owner's T ngineer wrote Exhibit E asking that his Vp'ocipji, 
client should cither be allowed to build or the property should bioveb op 
be acquired by the Municipality On the 25th March 1902 the Boubay 
E xecutive Engineer declined to entertain the proposal (Exhibit 
G) There was also a further objection that the building was 
not strong enough to bear another story In 1905 tho plaintiffs 
executed certain repairs withm the legular line of the street 
without Municipal approval, and were fined Rs 5 in the Police 
Court. Thereafter a notice was served on them (Exhibit H) 
of the 22nd July to remoie the alterations Proceedings to 
enforce the notice howeier, were not taken ns according to a 
minute appearing on Exhibit J the work done had been very 
trilling Oo tho 13th July 1905 the Divisional Health Officer 
issued a notice (Exhibit K) requiring plaintiffa to provide a 
pri \7 of two seats and as plaintiffs did not comply with the 
requisition a summons was taken out on the 7tli December 
(Exhibit L) On the 3rd February 1906 plaintifis' rngmecr 
wrote to the Health Officer (Exhibit N) stating that they had 
submitted plans for tho privies to the Exccutuo Engineer and 
asking for the summons to be withdrawn. Tho same doy tho 
plaintiffs submitted plans to the Exccutnc Engineer (Exhibit 0) 

On tho 21th February 1906 the Executive Eugmecc wrote 
Exhibit Q to the Municipal Coraraissioucr stating that ns tho 
works intended to be constructed according to the said plan were 
witbm the regular line of the street he proposed to require the 
building to be set back On tho same day the Executive En- 
gineer sent a notice of disapproval (Exhibit R) to the plaintiffs 
On the 19th March 190G the Divisional Health Officer wrote 
Exhibit S to the Excculiie Engineer m respect of tho summons 
taken out against tho plaintiffs for not building the privies By 
the memorandum of the 29 th March (Exhibit P) prepared by 
3Ir Vaidjafortbe Executive Engineer the Divisional IleaUh 
Officer was to bo informed that tho plaintiff^' plans for the 
privies could not bo approved, os the whole property was 
intended to bo acquired for tho improvements of the road and 
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the question of compensation tyas tinder consideration On tlie 
24th March the Executive Engineer* reported to the Commis 
Bioner (Exhibit V) advising; that the whole property should be 
acquired and the Commissioner’s sanction was solicited On the 
29th March the Divisional Health Officer Was informed that the 
question of set back was under consideration The question of 
obtaining the set back seems to have remained in abeyance m 
the Commissioner’s office in spite of reminders from the 
Executive Engineer That Officer wrote again on the 14th 
November 1906 (Exhibit Z) asking for the Commissioner’s early 
instructions On the 29th November the Commissioner wrote 
Exhibit Al, in reply to Z, saying that the acquisition of the set 
back may be allowed to stand over until the owner of the 
property gives the Municipality an opportunity of taking ib 

and in the meantime the Health Department were to take no 
further action in the matter of privy accommodation 
this correspondence was going on there was no sof^estioa 
whatever tnat plaintiffs* house was in a dangerous condition 
On the 29th November 3907 Mr. Vaidja, Inspector, anJ 
Mr. Katrak, Superintendent of Streets and Buildings for this 
ward, were on a round oE inspection. To the north of plaintiffs' 
house one Hanchand Kapurchaod was erecting a building with a 
ground floor and three upper floors, and the erection of this build* 
iDg had to be supervised by Ibc Municipal officers Ur. Vaidya 
said that he and Mr, Katrak were passing down Ooombharwada 
Cross Lane when he drew Mr. Katrak's attention to the way m 
which plaintiffs’ house leaned over towards the north Thereupon 
they both went into plamtifis’ house and after inspecting it 
Mr Katrak gave the witness instructions to examine the house 
more m detail and report to him Mr Katrak sajd that he and the 
Inspector while looking out from Hsnehand’s house noticed tho 
lean over of plainliSs* house, but it is not very tnatenol fro® 
where the lean over was first noticed, though I do not think that 
Mr. Katrak could have seen anything more than the ® 
plamtifis* house from Hanchaud’s window , Mr. Vaidya cxamiDC 

10 plamtifis house on the 6th and 0th December making roug 

nolM of the result of his insjujctious (Exhibit b) Ho i¥jiorl«a to 
Jlr Katrak und IhojbothvisilwJthohonicontholUhDeW”'^'' 
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Mr Vaidja brought Ins rough notes and a form of report marked 
A2 m which he had filled m the Inspector’s remark column with 
a summarj of his rough notes Mr Katrak then filled m the 
Superintendents remark column in pencil and also the direc 
tions on the second sheet for the Notice Clerk The two sheets 
were then returned to Mr Vaidya to get the notice drawn up 
The report and the notice were afterwards sent by Mr Vaidya 
to Mr Katrak who initialled the notice and forwarded 
the papers to Mr Hall, the Esecutixo Engireer Mr 
Hall signed tho notice and sent it alone to the defendant 
Defendant signed the notice and a duplicate copy was served on 
the plaintiffs on the 6th January Before that they had no notice 
that their house was being inspected by the Municipal Officers 
It is not suggested that either the defendant or Mr Hall had seen 
the house or formed any opinion of their own regarding its 
condition before the suit was filed Defendant signed thg notice 
because he relied on Mr Hall s signature and Mr Hall signed it 
becanse he relied on Mr Katrak’a initials 
The third issue deals with the defendant’s contention that 
this notice is conclusive unless the plaintiffs can prove mala 
fidts It IS not suggested by the plaintiffs that there is any 
mala fidtt on the part of tho defendant personally but they 
contended in their plaint as originally framed that they were 
entitled to show that the condition of their bouse was not such 
as to warrant the issue of the notice, and that if they succeeded 
m doing that they n ere entitled to the injunction, as it could not 
possibly have appeared to the defendant that the house was in 
a dangero is condition or likely to fall It could well be implied 
trom this that plaintiffs had raised the question whether the 
defendant had exercised the powers vested in him under tho said 
section in a proper, reasonable and considerate manner or 
whether he had acted capriciously or arbitrarily After inspection 
of the defendant’s documents it seemed probable to the plaintiffs 
that the notice was issued owing to a desire on the part of the 
defendant to acquire their property for the purpose ofwilening 
Coombharwada Cross Lane They therefore applied for and 
obtained lea\o to amend their plaint by adding two clauses 
definitely raising these questions 


1903 


LiivnAi 

f 

The 

M05ICIP4I, 

Couuis 

SIOMEa o> 
UoMBiT 



841 


1903 , 


IiAltlTAI 

Tbk 

JffTBlCIPiL 
COUUlft 
MOBCB OT 
fOUBAT 


tHE iNDtlN LAW REPORTS, [^Oh KXXlil 


the question of corapensition was undei consideration On the 
24th March the Executive Engineer reported to the Commts 
Hioner (Esbibit V) advising that the whole properly s on 6 
acquired and the Commissioner's sanction was solicited ° 
29tb March the Divisional Health Officer ^^ss informed that We 
question of set back was under consideration The ques 
obtaining the set back seems to have remained m * 

the Commissioner's office in spite of reminders roni 
Executive Engineer That Officer wrote again on e 
November 1906 (Exhibit 2) asking for the Commissiopers eary 
instructions On the i9th November the Oommis . 

Exhibit Al, in reply to 2, saying that the acquisition o * ^ 

back may be allowed to stand o\er until the owner o ^ 
property gi\e 3 the Municipality an opportunity of 
and 10 the meantime the Health Department were to 
further action in the matter of privy accommodatioc 


this cotrcspondonco was going on there was no 


fiUggeski'* 


condition 


whatever tnat plaintiffs' house was in a dangeroos t 
On the 29th November 3007 Mr, Veidja, Inspector, a 


Mr. Katraki Superintendent of Streets and Buildings 


for this 


went or otreets nnu . 

of inspection. To the north of p 


ward, were on a round Oi inspecnou. aw mo 
house one Harichand Kapurchand was erecting a buddies 
ground floor and three upper floors, and the erection of t 

mg had to be supervised by the Municipal officers Mr. 

said that he and ilr Katrak were passing down Coomb at 
Cross Lane when he drew Mr. Katrak'a attention to 
which plaintiffs' house leaned ov er towards the north 
they both went into plaintifis* house and after 
Mr Katrak gave the witness instructions to examine 


more in detail and report to him Mr Katrak sajd that 


Inspector while looking out from Hanchand's house no 
lean over of plainliffs* house bat it is not very j ,f,g{ 


where the lean over was first noticed, though I do of 


Mr. Katrak could have steo nnyrhmg n.o« ‘h”” 
plaintiOa' house from Harichand a Window. Jtr Vaidya 
the plaintifis house on the 6tb and 9th December rnakiOo 
notes of the result of his inspections (Exhibit 6) Do 
Mr Katrak and they both visited the house on the Iltb De«^ 
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Mr Vftidya brotj^ht Ins rou^hnolM ftnl ft form pf report inarkfil _ 

A2 m winch he haJ filled in the lnsj*cc orVremarU cnlatnn with 
ft futninar} of his roagh no cs Mr Katrah then filler! in the 
Supennlendcnts rernirk column in pencil and aho the ilnrc* 
tions on the second sheet for the Notice Clcrl The two aherU 
were then returned to ilr ^fttd\ll to g<.t the notice dmw-n up 
The report and the notice were afterwards sent h} ilr ^ nidjii 
to Mr Katmk who initialled the notice nnd forwarded 
the papers to Mr Hall, the Lxccutiio Engineer Mr 
Hall signed tho notice and sent it alone to the defendant 
Defendant signed tho notice and a duplicate cop} "o** aerved on 
theplainti&on the6th Jautiar^. Before that thej hadnonotico 
that their house was being inspected bj the ilunicipal Officers 
It 13 not suggested that either the defendantor Mr Hall ha 1 seen 
the house or formed any opinion of their own regarding its 
condition before the suit was filed Befeodaoi signed tlip notieo 
because he relied on Mr Hall a signature find Mr. Hall signed it 
because ho relied on Mr Katrak'a initials. 

Tho third issue deals with the defen kni's contention that 
this notice is conclusive unless the plaintiffs can proio mala 
fidts It IS not suggested bj the plaintiffs that there is any 
uala fid<s on the part of the defendant personal]} but they 
coat°nded in their plamt as origiually framed that they wore 
entitled to show that the condition of their house was not such 
os to ivarraut the issue of the notice, and that if the} succeeded 
m doing that they were entitled to the injunction, ns it could not 
possibly hai e appeared to the defendant that tho house was m 
a dangerous condition or likely to fall It could well he implied 
from this that plaintiffs had raised tho question whether tho 
defendant had oretewed the powers vested in him under tho said 
section m a proper, reasonable and considerate manner or 
whether he had acted capriciously or arbitrarily After inspection 
of the defendant’s documents it seemed probable to tho plaintiffs 
that the notice was issued owing to a desire on tho part of tho 
defendant to acquire their property for tho purpose of wi Icning 
Coomlharwada Cross Lane They therefore applied for and 
obtained lea\o to amend their plaint by adding two clauses 
definitely raising these questions. 
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(I) Whetber tbo defendant Jiad exercifed hu powers ma proper, reason 
ible and considerate manner and not capriciously or arbitrarily ’ 

(2j T^Tiether the defendant tad been aetnatedbyan improper ino*ire® 

Section 354,of the Mamcipal Act of 1838 13 the odIj fiection 
tinder which the Commissioner can act in respect of buildinga in 
a rumous and dangerous condition. It is headed— “ Dange^out 
ttmetures ” 

Sub-section (1) is as foUows — * 

If it shall at any time appear to the Comini«stoaer that any sUacture 
[including under this expression any building, wall or other structtire and 
anything affixed to or projecting from any building wall or other structare) 
IS in a riunocs condition or liheij to fall, or in any way dangerous to any 
person occnppng te«ortiBg to or jvissiag by such structure or any other 
struetura or place in the neighbourhood thereof, the Commissioner may* 
by written notice re»iniie the owner or occupier of such structure, to fall 
down, secure or repair such structore and to prcrect all cause of dao?* 
therefrom 

Tho primary object of the section is the safety of the public, to 
secure which the Commi'sioncr must of necessity bo given 'crj 
wide powers But it does not follow that those powers can bo 
exercised arbitrarily and without due consideration to tbo 
provisions of the section and the rights of individuals 

In the first place it must appear to the Commissioner that 
a structure is in a ruinous condition or likely to fall *** 
any way dangerous to any person occupying, resorting to, 
passing by such structure Then the Commissioner may bj 
written notice require the owner or occupier to pull down, «ccurc 
or repair It is admitted that the word * appear * need not invol' 0 
appear to the eye*. It is sufficient if it appears to the Comm^' 
sioner on the representations of a competent officer whose duty 
it is to make such representations But the Commissio^'^^^ 
action vhen 'it appears' is judicial, so that he must exercise his 
discretion in determining what action should be taken Ii' 
case the Commissioner merely signed the notice ^vbich wasw®^ 
to him by the Lxecutue Engineer because it had previously been 
signed by that officer. Tho Commissioner on the strength of that 
signature concluded that a proper decision had been am'cd at 
ni regards tho house From 400 to 500 of these notices aro issued 
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c%eryjcnr and it is ob>iously iinpo»5Sible for tlic Commissioner 
to do more than trust to the discretion of bis subordinates, but 
it is only by aid of a fiction that it con bo said n notice 
signed in this way by the Commissioner complies with the 
section It should be considered as a notice to show cause 
It IS not ins alid , at the same time it cannot deprn e the person 
Bcned with it of Ins right to object unless the legislature bus 
clearly depri\ ed lam of such a right The Executive Engineer 
signed the notice because it was initialled by Mr Katrak It is 
not contended that ilr Hall ever considered whether theicqui- 
sition m the notice was the proper one undei the circnnistanccs. 
Neither the defendant nor Mr Hall had seen the premises before 
the suit was filed It is furtlicr admitted that Mr Katrak was 
alone responsible for the framing of the notice and that be nev er 
considered whether the injury apprehended from the dangerous 
condition of the structure might not bo prevented by securing or 
repairing the stinieture instead of pulling it down There may 
of course be cases in which the danget is so imminent that the 
only obvious requisition to make on the owner is to pull down, 
in others the danger may be aveited by less stringent measures 
Now danger means peul risk, hazard, exposure to injury from 
pain or other evil and can v ary in degree according is the appre- 
hended inj ury is expected to occur at once or at some future time, 
feection 35 1 applying to all degrees of danger and prescribing 
various precautionary measures to be taken to prevent injury 
resulting theiefrom, it follows that first the degree of danger 
must bo ascertained and then the appropriate precautionary 
measure prescribed It is not suggested in this case that the 
danger was imminent , up to the end of the hearing no hoardintr 
has been put up round the building, nor have the tenants been 
warned to \ acate, an 1 therefore a duty was imposed on the 
defendant to decide judicially what should be done to assure the 
safety of the public, having due regard to the interests of the 
owner. The time for exercising his discretion personally arrived 
when the plaintiffs complained against the notice It was cer- 
tainly very unfortunate that no attempt was made to meet the very 
reasonable request made in the last two paragraphs of plaintiffs 
solicitors’ letter of the 1st February 1908 (Exhibit AS) The letter 
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came down to Mr Vaidya for report He did not go to esamino 
the house again , the only question he considered was whether 
the notice was issued against the plaintiffs’ house by mistake 
instead of against some other houaCj and he reported there was 
no mistake That may hare been nil that was necessary for 
Mr Vaidya to^ do, but nothing can excuse the neglect of the 
defendant to deal with plaintiffs’ request for an opportunity to be 
heard on the question whether the notice to pull down nas 
necessary I do not imagine the defendant was personally to 
blame for this as from the endorsement on A3 it appears to 
have been dealt with by his assistant, the fault lay with the 
Executive Engineers Department L^^gally, however, it affects 
the discretion of the defendant 


Discretion must not be arbitrary “The very term itself 
standing and unsupported by circumstances imports the 
exercise of judgment wisdom and skill as coatradistiDgiusW“ 
from unthinking folly, heady violence or rash injuatic® 
See Paslall v Pasmore <■> Mr Jardine relied on the remarks 
of Jenkins, 0 J, in (jant^p^hoy r The UuitiCipsi 
poralton of Bombay “The Legislature has in the vis^ • 


take of the Act vested in the Municipal Commissioner a 


du 

cretion m this matter and the Court would not interfere m hu 
cxerciso merely because the object in view might bo carried ont 
in some other w ly nor would it lightly impute to him bad faith 
I entir ly agree, but in the first instance the Court is entitled to 
inquire whether the discretion his been exercised This brings 
me to the question raised by Mr Kirkpatrick whether the Com 
missioner having to exercise his discretion can do so throug 
an agent Discretion has to be exercised, first m coming to a 
conclusion as to the state of the structure and th*n m fisiOo 
upon the oppropnate remely It is obviously impossible fer 
the Commissioner to inspect all structures that are suspected o 
being dang<.roas Ther<»fore in my opinion it is a sufScicn 
exercise of Im discretion in deciding what structures aro 
dangerous it he appoints a competent person to repf>-s nt to 
him what structures are dangerous But if a notice h issue 
1 iscd on the representation of such a person it is open to the 
<>) 15 Ta. St P 30* IV (IS^S) 1 Com L. It. 75* •* T 
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owner to prove that that person has not eserctseil his discretion l®03 
or has b^ea ac^aat'^J b) luipropar motives in pre3''ribm" tho r.ti„„Ax 

st“ps to be taken Otherwise th-* owner has no remedy. The 
Conimi'»sion''r has only to sa} "Iliava appoint i a competent Afrmcirit 
p^raon to report to in', that person reported the structure was sio^bbop 
dangerous and mas*- be pulled down I i-.saed a notice accord 
ingly and yo i cannot dispute it " 

If th*' own'‘r can prove to th*' sati-5fd‘’tioa of th' Court that 
his houie was not in such a dangerous condition as to warrant 
an order to pall down, that would b ' facte evidence that 
th“ p'r^on appomt-'l by the Oommission-'t had not exercised his 
discretion When the Commissioner has perforce to act on 
advice of his expert ad\ iscrs ib must be proved that they decided 
judicia’lv what advise they should oTcr If they did not, the 
provisions of the section have not b^cn complied with. In other 
words, th" Commissioner can escrciso his discretion through an 
agent, bub it follows tha^ if the agent has not esereised his dis- 
cretion nor has tho Commissioner, tho Commissioner has the 
opportunity to ronn'dy tins when the owner complains 

The case atCheetham \ ‘Mayor, , of MancImteT'-^'^ does 
not assist the defen hit In that case the defendant acted 
m alleged esecution of powers given them by an Act of 
Parliament 80 ^ ic*- c 3(3 LTuder section 3S of that Act if 
the City Suive^oi certifi"*d in writing that there was imminent 
danger from anj budding the Corporation was bound without 
notice to cause the same to be taken down or repaired or 
seeared Th-* City Sarvejor ccrtifi-l that there was imminent 
danger from plaintiPs budding The Corporation directed the 
sut\ eyor to pul! dow n secuie or icpair the budding as he should 
think fit The Surveyor then informed the plaintiff of thedirec 
lions given to him and proposed that the plaintiff should pull 
down his front vv all The plaintiff refused The Surv eyor then 
did the work himself It was held that tno certificate of the 
Surveyor was conclusive K'^ntiug J , says — 

Til- proii^ on 1 1 3 33 u no donht, n \cry etimgent one, vesting in the 
sinejor Mit doe^ ibsolue powei to siy thit a mvns lionsa shall be 

0) (1876)1 B IOC P 215 
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pulled down The legisLitnre, horerer. appears to hare thonghl jt Bccessifj 
to confer upon him the power, audit is our business to see that their int’ntioa 
19 carried out ” 

It Will be seen that section 33 of 30 Viet. c. 30 only dealt with 
cases ofimminentdangcr. Sections 58 and 59of the Hanchester 
Police Act of ISii prescribed the measures to be taken by the 
Council of the Borough in the case of ruinous and dangerous 
houses. Such premises had to be regularly and lawfully proceed* 
ed against by presentment of the grand jury at the Sessions On 
presentment the Council could have the premises surveyed and a 
notice served on the owner. The powers given by the Legis- 
lature in section 33 of 30 Viet c. 36 being of fl totally different _ 
nature to the powers given bj section 354 of the Municipal Act, 
tha decision in the case referred to cannot be considered as an 


authority m this case. 

On the other hand. Air, Kirkpatrick relied on Coojjer v 
TFanditoorth Boaid of TFor&s^^K The 76th section oftbo 6* 
tropohtan Local Management Act, 18& 19 Tict. e. 120, 
powered the District Board to altei or demolish a house whw® 
a builder had neglected to give notice of his intention to boi 
Plaintiff began to build without giving notice. The defeodao ^ 
then entered and pulled down the building. It 
defendants were bound to give the plaintiff an opportunity o 
being heard before demolishing the building. Willed; 


(at p. 190) — 

“I apprehend that a tribunal which is by law jnrested with 
aff«t the proportr of one of Her Majesty’s subjects, is bound to giro 
subject an opportanity of being heard before it proceeds and that 
is of unircrsal npphcation, and founded upon the pbinest pnncp 
justice “ 


Bylcs, J., sajs (at p 194):— 

“Itseomi tome that the Board are wronp, whether they acted 
orjnmisterlally leooceiTe thcyacted jndieially, because they bs to * 
tlie oOescc, and they bail lo apportion the punishment as well as t 
That being so, a long course of decisions, beginning with Pf" 
cojfU) and ending with some Tsry recent caB«, establish, that, o-t 
are no positive words tn a statute requinngtbnt the party 
yet the justice of the common law will supply tbs omission of le 
lure* . 

0) n C3) 1 1 c. U N «. 180 Cl n* ATiny T. Tif 4 - 
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ThoQgli the facts were diff(.rcnt tbe abo\e principles seem 
to be of present application No doubt under certain circum- 
stances the safety of the public must be considered in pnoritj 
to the right of private indiMduals, asm the case of imminent 
danger, bat in the case before me where there is no suggestion 
of imminent danger, the plaintiff} weic entitled to be heard as 
a matter of common justice 

In Ttt'ry of St Jam>3 and S*. John ClerleaaeU v. 

Lord Colendge, C J , agreed that Cooper \ . WaiidsaorlA 
ifojrJ 0 / was an authority for tho pioposition that nu 
opportunity should he given oE questioning the propnetj of the 
order made by the vestry. 

The case of Ilajee Eta Uajee Fttdla v Oharlet''^'' was a suit 
filed in this Court against the Atunicipal Commissioner of 
Bombaj for acting under the poncis vested in biin by section 200 
of the Bombay ^lunicipaV Act, 1872. That section, which 
corresponded with section 354 of the present Act, enacted • 

house bo deemed bj the Commissioner to be dsugerous be shall 
immediate!} if it appears to him uecessary ovnse a fence lobe put up aud 
cause notice to be en to i all <Jou n, secure 01 rcpaii cie 

The Court came to the conclusion that the plamtifi^' house was 
lu a dangerous condition but it was argued the notice was bad 
Mnce tbe Commissioner should have exercised n judgment of his 
own instead of relying on a repoit of a subordmat- Jardinc J, 
in an unieported judgment held that the Municipal Act did not 
deprive any person injured by on irapiop'*i cxcroise of authoiity 
under section 200 of the ordinary leincdy by suit The Comrais- 
BiQOei had to appear and plead bis authority and it might be had 
to justify his act. The Coramissionei sliould examine the circum- 
stances of the particulai case in order to see whether the defence 
Tras made out The Cominissionei was entitled to act imdei 
section 200 on the report of an lu'ipector of Buildings and did not 
act indiscreetly m relying on the Inspectors statement about 
plaintiffs building, although tt teas eatj/ to tmagiat ettet of greiU 
er eontjleitly when an oIJieer entrufied wtlA thof greit foteert 
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ti'ould, if he used pjoper dtscfelton, tale olJter anl more experi’ 
cnced advicSi or make further tnquirp or hear the owner of the 
property more futlp^ unless the etnergencif admitted of no delaf 
lohateier 

The remarks of the learned Judge which X liaie italicized 
above can well be applied to this case In the first place the 
words ' lieai the owner more fully * imply that the owner had a 
light to be heard in any case Even then the owner should hai e 
in cases of greater complexity a further opportunity of 
heard, and a faiUne by the Commissioner to hear him would c 
a failure to exercise proper discretion* 

There was no doubt, bon ever, in that case that the Inspectors 
leport was correct, the plaintiff had had a previous notice to 
pull down ten months before be had been heard, the llnnicip“ 
authorities had been willing to allow him to adopt preven 1^0 
measures, and was only when those had failed that a sccoa 
notice was served. 


Mr KitkpatucU further relied on section 471 of the 
cipal Act 188S which provides foi the penalties to bo 
ecuted against anyone who fads to comply with anj requisition 
lawfully made undei the sections therein referred to, as 
that a person on whom such n requisition is made is entitle 
prove that requisition was not made lawfully, i e, m accordance 
With the conditions prescribed by the legislature and that tlici'- 
fore the notice could not bo conclusiv e Mr . Jai dmc, on the other 
hand, wished to couGoe the word * lawfully ’ to procedure m 
drawing up and issuing the notice Nothing regarding 
appears m section 35i and the notice to enter under section 
stands on a different footing I think that Mi Kirhpatnc e 
argument is correct, and that a person proceeded against un »■ 
section 471 would be cntitl«d to show tint the provisions of i® 
Act had not been complied with* othenvise the word ^lawfo Y ^ 
IS without meaning and unnccCdSarj Ido not think anjliui^ 
that I have said is calculated to hamper the action of the Com 
missioner under section 354 The legislature has not given hiiu 
absolute pow ers, nnl whether tlio danger is imminent or no 
it 15 impossible to dispute the justice of allowing an owner to 10 
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liearj on the f]UL tion as to A\liat steps should be tnkeu to seemo 
the safety of the public In cases wl ero the tlangci is ceitified ^L^^TuiuT" 
as imminent, there uould bo httlo chaiicc of his gcttin^, an « 
injunction, but m a case like the present if he can get nn McscTpil 

injunction he may succeed in sa\ mg his nroperts otherwise he Comuis 

^ ^ -i liJ 8,05E1 OF 

can only ass''rt bis claim to damages Boubif 

The aclual condition of the plaintiffs* house at the date of tho 
notice is then a question of fact which must ba decided In 
dealing with this it is necessary to distinguish between the 
evidenc® of examination made before aud after suit filed, namely, 
the 2oth robniaryt After the 11th December 1907 no ono 
examined it on behalf of the defendant till the 27th February 
Betw een the 6th January and 25th Fehruary Hi Ivanga an 1 
Hr Chambers examined it on plaintiffs’ behalf It is admitted 
that the whole of tho upper fioor leans orcr fiom the routb to 
north Nearly all the posts ha\o b on plumbeJ by both parties 
and the results obtained by the plaintiffs and defendants* Cngi 
iicers respectively appear in Exhibit A13 m parallel columns I 
liave no hesitation in phemg more reliance on the results obtained 
by Messrs Chambeis Stevens and Kaoga for the plaintiffs 
There have been too many mdications throughout the caso 
of th“ inclination of Mr Vailyaand Ui Katiak to exaggerate, 
to enable me to place implicit reliance on their calculations In 
pluml ing, nothing can bo casici than to miscalculate half an 
inch or so, and it is cei tain that most of the wood m the building 
was put in undressed so that accurotc plumbing would be m 
some cases impossible Mr Chambers refers to bome of tbeso 
in Exhibit A13 Mr Vaidja ond Mr ICatruk have not allowed 
for this Then it appeared that tho plan to bo annexed to Mr 
Hall s affidavit of the I6th March (Exhibit 9) was prepared by 
Ml Vaidya and passed by Mi Katrak Defendant btienuously 
opposed the granting of tho t iferm injunction and Mr Vaidya 
knew the plin was wanted to suppoit the defendant’s case 
in Court It 13 aUvaja difficult to come to n satisfactory 
coDcl Sion on questions of fact when nU the evidence is on 
affidavits, but a drawing carries far more conviction than pages 
of affidavit ond the section appearing on the plan must ha\o 
been intended to give the Court a correct idea of the daUj^croiis 
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condition of the bnilding The ground plan bj itself conlJ 
not give that idea. If the injunction had not been granted, the 
house would have been pulled down and the relief sought by the 
suit nould have become unobtainable The plaintiffs case 
thus hanging in the balance, the Eseentive Engineer, nhoac 
opinion would necessarily carry ^e^y great weight with the 
Court, advising the pulling down of the first floor, there w 
shown to the Court a section of the building which can only 
be described as most misleading Yet in Exhibit 6 dated the 
6th March Mi Vaidya affirm^ that the plan was correct and the 
figures theiem showing the esteul of fhe lean over were corrcc 
In Exhibit 2 of the same date Me Katrak swears he hn’ 
satisfied himself of the correctness of the plan. Mr. Hall a 
says in his afliJaiit on the 16th March he beheies the plan to e 
correct Whether or not it was intentionally pieparcd m or sr 
to mtalead the Court, there was certainly culpable negligence 
No icasonable man companog the correct and false stclieas 
could possbiy come to any othci conclusion Noi w dear 
why the plan was annexed to Mr Hall’s affidavit instead a 
to the affidavit of Mr Vaidja who prepared it, unices 
considered that it would thereby cari^ inoi'C 


verandah post is «aid to bo 4i*'out of plumb rnore 


any other post On that line and 2' more than the posts to the 
east and west of it Mr Chambers plumbed it 3" o'!!* 
remarked m A 13 — "Ihis post is roughly squared out o a 
bent piece of timber of the shape in which it grew and therefore 
it is almost impossible to plumb it ucchratdy.’* 
confirmed by refeiencc to two of the photographs annexe 
Lshibit 3 TJio post IS clearly visible, and appears to inciu'^ 
outwnids more from the top of the railing than from the flour 
level, llic scale of the scdion is very small, 8’ to an ’ 
and till. lean over i^imuch cxaggciated. How much it isdiflicu 
to say, but Mr Chambers and Mr Stevens in Exhibit Al2, pari 
■4,60} that the postssiidto bo leaning nboutS*' toivarjs the nor « 
arc plotted as if tbe} were 0* towards that side The niiswcr o 
tills m Exhibit 3, pam t is somewhat ingenuous thoOoh prac i 
call} ndinitling the cxaj^erntion •— . 

In answer to |x,r» t of the joint nrdirit of Jlf**!* Oumhci* av 
BieTeni wc refer t« Ue phn il^If (jlrn A) tvhicli in emy ^ 
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stows in figures tto actual extent of * lean oret of tl a j>a U and wall 
wtea p’uabM, and the section stows tho 1 c ght in which such ' lean over ’ 
occurs so thi* even if Uie slope is not pi tted with strict accuracy no ono avlio 
uuj-rstands a p’au can pujiiblv bo muled ba plan V as to facts 

The centre post on the ground floor is omitted nnd also the 
po«t on the first floor between the south wall nnd the centre 
cost. Apart from omissions and ciaggetation it is not a fair 
average «ection. The attempts made by Sir, Yaidya and 
Mr. Katrak in their affiJaait of the 5th Maj (Cvhibit 3) to 
justify that e^ction onlj aggiaaated the oflence, especially 
as correct sections appeared in the plan annexed to the same 
affidavit It was suggested the post on the ground floor was 
omitted because it ns only nccessarj to shou the condition of 
the upper floor but the plaintiffs uere required to remove the 
joists uhich, it was alleged, had sagged and those would rest on 
the beams Obviously these beams would afford more support 
to the joists if there were centre posts on the ground floor. 
They say the post is left out on the upper floor because it bad 
not b^en plumbed— a v«ry insufiicient reason Again, the plan 
showed one post, Gf, leaning oier 10*’ I am satisfied 
that though (hero was a slight lean oier to the north the lean 
over of lO’ was m the same diicclion as the ridge of the roof 
m order to rai»et ajointintho ndgo which did not correspond 
with the posts m the partition Afterwards it was discoaered 
that this post was fixed in the ground and came through tho 
floor. Mr Hall then admitted it was n source of strength and 
not a Sign of danger. Lastlj,tlie allegation that in ono room 
there was a separation betveen the south nail and tho floor 
proved to be absolutely without foundation, 

I have dealt with the matter at considerable length, first, 
because on tho strength of these affidavits of tho 16th March tho 
Court was asked to decline to take the responsibility of ordering 
tho building to remain standing, and thereby in effect to dismiss 
the suit, and secondlj , because to swear a plan os correct which 
as a matter of fact is incorrect in a very material way seems 
perilously near to giving false evidence. In any event it must 
have a bearing on tho evidence of Mr Yaidya and Mr. Katrak 
given m Court, and tlie attitude adopted bj the Executive 
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Engmeei’s Department throughout the case But all discussion 
regarding the lean o\er, whether it wis original or began suLse 
qucnt to the completion of the building, or was caused by tho 
thrust of the loof, and Trhether it was duo to the lean over 
that the building should be consid red, in a dangerous condit on, 
became unnecessary when Mr Hall admitted that the budding 
as it existed might continue to exist for ^ears in spite of the 
lean over if the timbers were sound The mam question 
therefore IS ^^h6tbe^ the timber was reasonably sound, that is 
to say so sound that there could be no danger of its being 
111 clj to give way and so carry the whole of the upper floor 
^vitliit On the 29th November 3907 when Jfr Kalrah fiisl 


Msited the building ho came to no conclusion about its condition 
ho onlj instructed Mr Vaidya to examine it It is certamb 
remarkable that Mr Katrak had entirely foigotton this visit 
until reminded of it by Mr Vaidja after bis exainmatioo 
Jlr Jardine had been closed In para 2 of lus afildaut 
(Exhibit 2) Mr KatraL 'ays nothing about this MSifc 
para 2 of liis aflldavit (Exhibit 6) Afr Taidya says ho has 
para 2 of Mr Ivatrak^s aflidaMt and it was correct Mr Vaidya 
Malted the house pn the Ctb and Dth December owing 
Mr Katrak’s instructions and made lery full notes of lu' 
inspection (Exhibit o) and yet notliing is said in the affidaMt 
about these Msils nor were those notes disclosed Ywdya 


said his remarks on A 2 were a summary of Ins notes 
regards the condition of the tjrabci he says in those noh^ 
(Exhibit S)*— ‘ rotten joists are marl ed on spot a® 

also the portion of beams I\rst /loor-^the rotten mflers at'- 
marked on spot and are uosound ’ This is guminarjzed 


A2 as follows— "The joists of flooring arc rotten in places 
also the rafters.' 


No doubt in Exhibit 5 there is a rough ground plan with soma 
posts marked as decayed, but nothing is sai 1 about them m ® 
Tcmark«i, so their condition could not lia'o been consider*^*^ 
afTectnig the stability of the structure 

Mr. Kaltak s remarks ore ns follows — “^fnny raHct^ 
rolicn xiie joists of flooring of the room of the 
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ha\e In the o\itlcacc b-fore me, there n uotlimg to 

show the joists are rotten Jlr Ratrak said ho noticed decay m 
a few places, but nothing sufficient to cause a remark to bo 
recorded, so h® onlj said tlioj had sagged Tho notice to 
pull don n was issued therefore because the unlJs had become 
out of plumb manj rj^feers re rotten and the joists had 
sagged I may remark lieri. it is difficult to nnagino how 
Sir katrak came to lucord in A2 the south nail nas 3 or 4 
mches out of pin ub m 4 feet height uhen tho wall was 
o' C high 

It has not been suggested that Mr Ivaliak cvei considered 
whether the building could not be repaired For the aboso 
reasons he practicallj condemned the whole structure, as tho 
ground floor was useless without the joists and flooring and 
no hing could b'* done m tlie way of reconstruction without tho 
l«a\o of the defendant It u clear that this need not ha\o been 
guen and that defendant might ha\c acquired tho whole pro- 
perty under 'cction 29o If tbereforo plaintifT had complied 
w itU tho notice they w ould have lost the whole of their building 
and would only ha\o boon paid the saluo of tlio land Tho 
rents they were getting from the budding weie cstrcmely 
profitablo and there would be a great difference between tho 
\alue of the property as a rent bearing concern and tho \alue of 
the land vacant as estimated by Mr Hall in his memo to tho 
Commissioner Before tho suit was filed Mr Chambers, Mr 
Stevens and Mr Kanga examined the budding They reported 
generally that the budding m tlicir opinion was iii a sound 
conJition It must be remembered that they had before them 
only the notice, of the 6 th January and they could not know for 
what particular reasons the notice had been issued With 
regird to the evidence given of examinations made of tho build 
mg in general and the timber in paiticular af*er suit filed it is 
necessary to remember that has only on indirect bearing on tho 
question w hether tlie notice of tho flth January was properly 
issued Such evidence of defects proved to esist at the date of 
tho notice IS only relevant so for as it proves that tho grounds 
for winch XIr, Katrak conJemaed the budding were correct, 
evidence of defects discovered since the suit was filed and not 
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patent to Air KatraL when ho is oeJ the notice is irrelevant to 
the question whether Mr Katrak exercised a proper discretion 
On the IGth March 1907 Mr. Hall, Mi Latrak and Mr 
Vaidya made affidavits (Exhibits 9, 2 and 6) for the purpo o of 

opposing the plaintiffs* application for injunction which I have 

already ref cried to. Mi. Hall sajs in para 1 of his nflidavit 
“Much of the wood work of the said building is in nvexj 
decaj ed condition " Mr Katrak saj s m para 2 of his affidavit 
•'Many lafters and some of the posts and pc')! plates wert 
rotten ” Air Vaidya m his affidnv it merely says pam - ^ 
Mr. Kutiak’s affidavit is correct. On the 1st Alaj A r 
Chambers and Mi Stevens reply to these affidavits Thej 
po.nt out the misleading nature of the section in defendants 
plan and refer to a coirect section on their plan annexed n 
para 8 Ihej say-~-‘ there is nothing to show that the pos s 
supporting the loof are leaning over to a cons dcrahlo extent or 
that the south wall leans over considerably towards the nor i 


or that the wood work of the «aid building is in 


ft docaj-cJ 
» th&l 
TbH 


the building is sound and not in a dangerous condition 
affidavit embodies practically the whole of Exhibit A 9 


IS a rcpo.t male by the plaintiffs three Engineers on 


llic 

4th April In para 10 they say : “The wood work on th 
w hole IS sound and some of it is quite new. Afessrs 1'*^ 
and Vaidya reply to this in their nffilavit of the 6th “^3 
(Exhibit 3* In para d they siy regarding the pos'^j 
plates and purlms, *wc examined them carefully on the 
April and found two of the post plates and two of the pn 
in the gallery on the north, twoofthepoat pliteson 
wall and six of the purlins on llio row of posts the sn J 
sub clause (<f) to ^ in a decayed condition * In paW 
they say— -“Finally wo say as regards the woodwork sev 
the posts are decayed, twelve of the purlins and post plates 
decayed and upwards of eighty of tho rafters arc dccav 
Four photos of tho budding tsken from various positions 
annexed to the affidavit 

Mr Hall m his affidavit of the Cth Alay (Exhibit If*) 
para 2 that tho danger dne to the ab enco of tns I'v 
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ilie posls in til® 'OJth Mill and tho^c in tlie gallery to tbo 
north ^^a•i ^cr} grcallj oggravatcJ by the fact that sjmc of 
tho poits on Minch the joof rested and maiij of the fost plates 
Mere in a decayed condition At the bearing Air Chambeis 
said m crosi-esaujinatiun — I found no decajecl Mood anj- 
Mhcre I tried to find if there Mas aiij decade I timber a? I 
Mas told the timber Mas rotten If the posts and post plates 
Mere decajed that would be a source of danger green timber 
has been put in, the bark has gone but the heart is sound 
'JTiat M'as what I referred to M ben I said the timber was on the 
whole sound” On the ISth March Mr. Stevens was examined, 
lie had Msited the bouse the [rcMOUs daj and hid found the 
pu^t plate m the south Mesb i com had been considerably eaten 
Mhitc ants But ho thought that did not affect the stability 
of the building The centre of the post plate mjs sound. In 
cro s c'^amination be admitted that he had noticed that post 
plate was ant eaten on the 25th February but did not icfer to it 
until be came into the witness box because the defendant had 
made no remarks about this post plato nt cn> time during 
the proceeding!! luiUici on he said—”! found no decay 
an^Mliero except in Iho post phtc eaten by Mhite ants and m 
one raftci 

Air Kanga was not questioned in detail about the condition 
of the Mood Though 3Ir. Katrak was exainiued at considerable 
length about the condition of the Mood work in order to reply 
to the evidence of jlaintiff/ nitncss, I need only refer to 
the evidence of Mr Hall who visited the premises on the lOlh 
June with defcudints Solicitor, Mr Crawford, with the 
express purpose of taking careful notes of the condition of the 
woodwork. These notes arc Exhibit 11, and Exhibit 12 is a 
plan j-hoiMOg the tmibvr xefvrrcd to there. It is clear that the 
7 posts and 12 purlins and post plates referred to m para 8 of 
tho affidavit of Messrs Katrak and Vaidja(Exliibit 3) as decajed 
donotall oppcarin Exhibit 12 Only two posts Be and Ic 
are marked as unsound and 8 post plates 

It would have been better if the Court had first bcenconsuU* 
cd so that directions might have been given regarding the 
desirability of the plaintiffs having notice of Mr. Hall's visit 
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As a matter of fact they had no notice and it was therefore 
necessary foi Mr. Ohambeis to inspect the biiililmff n^am and 
to gue eaideuce in rebuttal. The notes made by ilr. Chambers 
appear paiallel with Mr. Hall’s notes m Exhibit A2?- Jlr. 
Chambers ntlmitted he found defects on the last 'isit ^vh’icb be 
liad not noticed on pm lous visits. One laftcrin the^eraoda 
5th from the east end he found absolutely rotten and had i 
cut away. Part of three rafters condemned by Hr. HflU 
been cut off and brought into Court. The=e verC marked A- i 
AS* and A25, Fiom these E\hibits it vvas cosy to determiM 
where Sir. Hall and Air. Chambers were at issue. AH wo 
which show ed signs of decay or of having been eaten bj' ''cev' s 
01 * white ants was condemned by Mr. Hall as dccajcd or rot 
without refeiencc to the extent of the deesy or the 
required to be done by each particular jiicco condetoned. ^ 
Chambers admitted in most cases that the pieces leleifcd^o 
m Exhibit 11 are decoded to a certain extent^ but in most 
ho cousidcia theio 19 sufiicicnt strength left in the wood t® 
what IS requued and 111 the case of the worst laftcrs^ u 
went the roof would still exist without thoiu. Tn 
what work was required cf the laftcis it must bo 
bered that they are from V to 8" centio with a bennugo a 
4' only. Exhibits A23 and A25 oppnrenlly had been a 
eaten away on the surface by weevils, but apart from thot ® ^ 
satisfied they wcic perfectly sound A2l was 
ilccnjcd but still quite capable of bearing all the work that 
required of it. 1 think therefore there was no danger ^ 
apprehended from tho condition of the rafters As rcg''^‘ 
and I'c Ihe only two \5o‘‘t9 which Afr. Hall condonnw ' 
Cliainbers and Jlr. Stevens said that Be was tested bj n c 
and was not decajed, the outer skin of I'c, had gone, Ij 

that post was sound. If all the posts were sound, there 
not liQ nnj danger of a general collapse. Hr. Ch*'^ 
admitted two post plates should bo replarcl, namely C ^ 
line A and the one m the S. AV. corner. A non po«il f 

would cost Il'i. 8. Mr. PUvens said he would only replace 

S W. jiost plate. The olyecllons to the other S'* F 
plates coadciiined l.j Mr.llnll were I think hvpcrcriucal 
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It^^os nl oshlcdl) (Ufeiidanth vitnc«'cslhnHlicjoint'iof tlio 
post platos fit post Gb J)n(l shifted and the jouit nt post Jfji Ii/id 
opened shosMJig that n iiiONcmcnt \\«« going on Mr Cliainbcra 
m L^hibit A22 cNplajns that wlmt was considered b^ 
Air. Hall to be a ‘•hifting and opening was dno to thy po^t 
platen l>cing of unequal width Me did not thini thojtints had 
mo\cd and I think his opmion must be accepted as coricct. 

The building is uudoubtcdlj an old ono and it could not bo 
expected that the woodwork had not suficrcl ficmi saiious 
causes. The question is had it suffered to such os’ent as to 
cause the first door to be in such a dangcious condition when 
the notice was scr\cd so tint pluintiffk shotdd bt compelled to 
pull it down Ko doubt I must take into consideration that 
Mr, Chambers and Mr Stcions would naturallj bOkhmssed ni 
faiouroftho plaiutiffs, but if the^ thought the building was 
m a dongorous condition (an 1 from then cxpcncrco they must 
be able to form a sery reliable opinion on its condition) I am 
quite sure no lias would hold them Irom sajmg so. On tho 
other hand, Messrs Katrak and Vaidya depended mainly on 
the lean o\cr when they reported tho building was in a 
dangerous condition, and since tho defendaDt decided to contest 
the suit, that report had to Ic supported Lvidenco of cvciy 
possible defect that the minutest CNocninatlon could bun« to 
light has been brought before the Couit to show that tho 
opinion formed by Mr Katrok was coricct, but I remain quilo 
unconvinced on the evidence that on tho Cth Janiiaiy IPOB 
the pla ntiffs' building was m a luinoiis and dangerous condi- 
tion and likely to fall I urlhcr, I fail to understand how 
Mr Katrak with his e\peritocc came to tho conclii"ion that 
the house was a fit subject for a notice iindei section 364 Ho\\. 

ever, he did come (o that conclusion but I am qmic satisfied 
that he never exercised a proper disciclion in considering what 
form the notice should take Fifty to hundi-ed rupees would 
have covered the cost of replacing all the woodwoik condemned 
ly Mr Hall and there was no reason whatever for issuing a 
notice which if executed would have caused a loss to the 
plaintiffs of seveial thousands of rupees That can only bo 
charactarizcd as rank injustice But besides contending that 
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As a matter of fact they had no notice and it was therefore 
necessary for Air Chambers to inspect the building ngam and 
to give evidence in lebuttal The notes made bj 3Ir Chambers 
appear paiapel with ATr. Hall’s notes in Exhibit A— 
Chambers admitUd he found defects on the last ^isit which c 
bad not noticed on previous visits One laitcrm thevernn a 
5th from the cast end be found absolutely rotten and ba i 
cut away. Part of three rafters condemned by Afr- 
been cut off and biought into Court The«e were tniuhe - > 
A24 and A35 Fiom these Hvlnbifs it was cosy to 
where Jlr Hall and Air. Chainbtrs were nt issne A 
which showed signs of decay or of having been eaten by 
or white ants was condemned by Air Hill as decayed or ro 
without refeience to the e\tcnt of tbo decay ot ib^ 
required to be done by each particular i icce condeoiacc • 


Chambers adroittcl m most coses that the pieces 


<u jiiudv woes iiiiiv 

in Exhibit II are decayed to a certain extent, butm mos f ^ 
bo consideia theic 13 sufficionb strength left in tbo 
what is requued and in Ibc case of the worst rafter’,' 


went the roof would stdJ exist without them lo 
what Morlv naa required cf the loftcis it must ho 
beioJ that they are from V to 8" centio with a bcanoS® 

4' only. Exhibits A23 and A25 apparently had been ^ 
eaten away on the surface by weevils, but apart from 
satisfied they were perfectly found A2i nfl'> 
decajed but atiU quite capable of bearing all tbo nork 
required of it I tZiiok tboreforc there vias no danger 
apprehended from the condition of the rafters As regi^ 
and Fc the only tno po^ts which Mr. Hall t 

Chambers and Jfr Stevens eaid that Be mos tested by ^ ^ 

and was not decayed, (he ou»ci skin of Tc, bad gone, 
that post was ^oun^l If all the posts were sound, there 
not bo any danger of n general collapse Air, C la'^ 
ndoiittod tuo post plates should be rcpIari.J, namely 
line A end (he one in the S. AV. coiner. A neu pr*^^ f 
notil 1 cost Its 8 Air, Stevens taid be would only 
^ i>ost plate Tlje objections to the oth*r } 

plates condoiiinc I by Mr Hall acre I think bypcrcnticil 
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It Tvas nl'O shied by defendant’s vitnc'scsllint ibcjoinl'jof tbo 
jiost plates nt post Gb had shifted and the joint at post Ila had 
opened sho^^in" that a ino\cjiicnt wn** going on ilr Chambers 
111 Exhibit A22 cNplains tint tiliat was considered by 
Jfr. Hall to be a slnfting and opening was due to tho po'^t 
plates being of unequal width He did not think the joints had 
mored and I think his opinion must be accepted ns correct. 

The building is undoubtedly an old ono and it could not bo 
expected that the woodwork had not suffered from saiious 
caus“s. The question is had it fcuffered to such extent as to 
cause the first floor to be lu such a dangeioiis condition when 
the notice was sericd so that plaintifF^ should be compelled to 
pull it down. Xo doubt I must take into consideration that 
Jlr. Chambers and Mr Stc\cns would naturally bo, biassed in 
fa\onrofthe plamtiff>, but if they thought the bnilding was 
in a dangerous condition (and from their espcTicrce they must 
be able to form a very reliable opinion on its condition) I am 
quite sure no Lias would bold them from sajiug so. On tho 
other hand, Alcssrs. Katrak and Vaidya depended mainly on 
the lean over vrhen they reported the buildiog'vvas in a 
dangerous condition, and since the defendaot dtcidcd to contest 
the suit, that report had to tc supported. Evidence of every 
possible defect that the minutest examination could bring to 
light has been brought before the Couit to show that the 
opinion formed by Jfr Katrak was concct. but I remain quite 
unconvinced on tlie evidence tint on the Gth January 1908 
the pla ntifr»' budding was lu a luinous and dangerous condi- 
tion and likely to fall. I'uriher, I fail to understand how 
Mr. Katrak with his esperitnee came to the concIu"icn that 
the house was a fit subject for a notice under section 354. How- 
ever, he did come to that conclusion, but I am quite satisfied 
that he never exercised a proper discretion in considering what 
form the notice should take fifty to hundred lupeea would 
have covered the cost of replacing all the woodwork condemned 
by Mr. Holl and there was no reason whatevei for issuiu" a 
notice which if executed would have oiuscd a lo'ss to the 
plttintifis of several thousinds of rupees That can only be 
characterized as rank injustice But besides contending that 
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Mr Katialw <3itl not cvercis'* a pioper disciction, tlic plaiatitls 
lia\ c suggcslcd that lie and therefore the defendant 
actuated by improper motues Neither Mr. Sheppard nor Mr 
Hall had in their minds when they signed the notice the 
paiticular structure to which it referred, but as they ha\c adopt 
cd the decision of Mr Katrok, the notice must g'and or fall hj 
the conduct of Mr Kntrnk It is difficult to imagine tlia 
Jfr, Katrak was not perfectly well aware that plaintiffs house 
was nearly all within the regular line of the ‘■treet, and it is 
not 'll! unreasonable iiifccncc foi the plaintiffs to suggest tbo 
Ml Katrak thought he had found a good opportunitj- 
getting nd of a building which stood m the wa> of^a 
able street iraproAcmcnt The fact that the plaintiffs requcs 
for a fmthcr exanunation m the presence of tlicir Engineers 
Ignored lends fuither strength to their suggestion Pc® '"•' 
Exhibit A3 it should ha\c occurred to Mr. Katrak that 
icquest was n reasonable one and he ought to hn%e aoMSr 
I xccutiAC Engmcei to paj some attention to it Mr. Sueppa^^ 
said in cross examination Ibo plaintiffs had an opporluoitj 
xhowing him thoic wasno cause for the notice, butlo ai 
admit in answer to the Couittlmt his replj (Exhibit A5) 
such opportunity to the platnliifs. 

I’urther, it was suggested by the plaintiffs tint the projecting 
beams of Harichaud’s lioiisc were intended to 

\ Crandall which could only be added when plaintiffs houso 

been rcnioNcd and that Messrs* Vnidyn and Kalrak wc^^ 
acting in collusion with Uarichnod m oidcr to enable . 
build his scrandali A \crj rcasi^nablo explanation 0 
projcction-i was forthcoming, nameh, that the scaffolding ^ 
To start from the plinth of the building ow mg to the narrownr^^^ 
of the street and it was neccssarj to Iiono projections to w le 


the scafio'ding could lx. attached Hie plan suowmo 
projection of bcnnis nt the terrace to the ca-t where no \erau 
could ]ja\o been requited support'! this explanation On 
other hand, no doubt some of the projections could 
Used to support a .emiidah and it svas a curious 
llmtlli} hliould ha\c Old} rcccntlj bcencutawnj, Int a * 
lAinains conj<>cturc and uuthing inort It would rojum- 
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strong e\ nlencc to ‘>‘\tisf\ tno ttial I' « j 

Ins niiai s'\ oral inon'ha Ik fore the rut c Ir t 

id’s propertt, and that Mr. Ka'raWhal n c ♦ «. 
permitted Ilanchand to j reject Ih** iK'ini out r 
theparpo-iQ of n \erandih There are n» «* 
the case tthich s ronglj sipporl lh« ^ 

mala fidet At the same ti no U f ^ 

inference of naXa jiltt i-i <-ou„ht t> b- dr„wi, , 
rcsisUhle as to admit of no other c jncluei I c » • 

Cnl the charge of iraliji prove! 

A V erj heav j roponvibihl) is lai I wjnn tt c (irirt i ^ 

■with a case of this natiiie hut Ian thanhful to 

grant of the injunction has been justifieU y i ^ 

There vrill 1 e a decree for the plaintiffs rcstrairm « lU • r 
ant from pulling down or attempting to pull dowrw 
ing upon the premises rcfeircd to m Iho lUjnt, , ^ * - 

I'll ing fiction unlci the notices of Iho 6th Jnnuarv 
rdruary lOO'* ^ ’ 


The defendant must pay the plomtiffs* costs 


Jlai 


to bo entitled to have' the costs of one Lngmter i 
between attornc} and client, the othei Engineers will b 
to a fee for prepanng themselves for giving evidence * 
usual charges I'l" 

Altoinejs for the plaintiffs AIe»m lihaithanKar, A’f 
Girdhatlal, 

Attornejs for the defendant J/m« Ciaw/ord, Urom y 
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Before Mr Justicd Ckandaiarlar and Mr J (slice Bakh lor 

1D03 NEDARiTAL BHARAMAE Ap^£Lw^T and Piaivtiff, r SUTAJHAli 
ffwlerll GOVINDRAJI, rBSPOXDEM A>D DBEENDiM * 

Add «_5'«icy— iVace of per/ornanee of contract hy Balh Adalya— 
Custom — Jiirtsdiclion 

K j A Bombay mercbant employed S as lus ngont at ALoH on tlioy alh odot 
Bj'slem On K ’s instructions S eatProd as lus agent juto certain coolnvits ftt 
Akols On an agency a« ounfc beuigt-itca a stun of money was found loboi^« 
from S to K On K sneug foi this snm S pleaded tl it the D<gb 
Bombay had no j uis liction to ] ear the snit on tho ground tl at no part of lb# 
canso of a tun had arisen in Bombay 

JTeM, in the case of Pail* Ado/ agency primarily’ tbo place of poyine t I 
lbs place whore the constituent icsidos b it payment ihoul I be lasde w s®? 
other 1 laco if the constitncnt I as cho co to give direetions to that «s 
Ih-t the High Court at Bombay bad jurisdiction to try (be eQ>t 

Per CffAAJAiAjZAAi? P— A pakki adatra s lability CC 080 J wben hafl 
fus come into the hamU of bis constituent 

Tnr plflintifF was n inerclmnt nnti a'conslitucnt tn 
Tlio defendantr a\as the plamtifT s ngent at Akola on ® “V 

system Under instructions nnd dncctioiis from tho plain t 
the defendant transacted nt Akola certain sodas (contracts) or 
the forivai d sale of joiourt for tho A aida ol FaJgun Sud ISth, 

Nflt 1959 (13tli llorch 190") Tlio defendant also did bnsiQC'S 
for the plointiff m cotton, cotton seeds and hundiei !» the ca 
of cotton, ready cotton aaas purchased nt Akola, and forn 
the plaiotifT iii Bomhay 

Tlio defendant remitted cash to Ujjnm from Akola on tho 
phiiitiff s account for nhich hesubsoqucntlj dreii bundicson i® 
plaintifT ct iloniLa^ uhich hundics theplainti/rncccplcd and pai 
in Bond ay. 

At tile foot of the agency account there avas a proft 
to tho plnmlifT uho filed thin suit for tho recoiera Ihcreo 
on 1 for the agency acconnt As the dcfindnnt resided out o 
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Boinliay the lea\e of the Couit was obtamcil nmlei clause 12 of 
the Letters Patent The defendant conlenikcl in lus ^\rittcn 
statement that this Court had no jurisdiction to ontertam this 
suit as no part of the cause of action 1 ad niiscn m Bombaj . 

After filing liis written statement the defendant took out a 
Chamber summons dited Slsfc March 190>, calling upon the 
plaintiff to •‘how cau«c whj the lea\e granted to him under 
clause 12 of the Letters Patent to mstilntc this suit in this Court 
should not le reroked end in the al ernatne uhj the questions 
ns to whether the raonioSj if anj , due to the plaintiff were payable 
in Borabaj aud uliethcr this Court 1 ad jurisdiction to try this 
suit «houI<l not be tried as preliminary is>ues AfiidaMts were 
made on the summons, each party contending that accoiding to 
the custom of the trade the monies ucre payable ot Ins place 
Tyabji, J, who heard the summons dismissed the same 
following his petMOUS decision m Molilot Sitrajnnl 

The defendant appealed agam->t tins decision and the appeal 
Court ordered the following pirlimmary i«suc to be tried — 

' Vi hether the monies, if nuj , duo to the \ laintiff arc p rj able 
in Bombaj ” 

Baltj, J, bcfoic uliora evidence on Ibis prchminary ibsuo 
uas heard decided that the plaintiff had not prored the custom, 
that the place of pajment was the place uheie the constituent 
resided, and that therefore the cause of action did not arise u ithin 
the jurisdiction of this High Court 
The plaintiff appealed 
Jiahailurji (with Jardme) for appellants 
"We saj that the onus is on defendant to establish that the 
monies u ere paj able at Akola and this onus ho has failed to 
discharge 

Batty, J, held that tins onus was on us. 

We saj the Adatya’s dutj was to remit and pay m Bombay 
or if wc directed clsen here then to 'Uch place ns we might direct. 
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That IS according to the pakki adat system sec Bhastcandai \ 
Kanji {*) 

Payments made by Adatjas to constituents are made m three 
■wa}s by(l)hundis (2) carrencj notes (3) making credit entries 
in Bombaj The witnesses al^o agree that the constituent has to 
bear all the charges including the cost of remittance If exchange 
IS above par it 13 debited to the principal if below par it is 
credited to the principal See Hiialnl llotiram's evidence as 
to exchange Interest ceases to run against tl o Adatj a on post 
mg remittance, the reason being that lie then ceases to hav e Iheu 
of the money In case the hundi is lost m Iransirision tie 
Adatya sends another a Pett Hundi If the drawee fails then tl c 
Adatj a recovers from the drawer and credits the constituent TUh 
piincipal and interest Batty J seems to have thought that tie 

above circumstances arc against us and to have argued ul) 
should the principal beai the cl arges if the monies wcrop®y® ‘• 
in Bombaj Our ansvv cr is that that is the sj stem upon n Inc • 
ttie business is carried on The important point is that thoAdatva 
as soon as he recover* the monej hold* the monej os agent and 
agent would bo entitled to all Ins charges under sections 21/ 

218 of the Indian Conlmct Act The monej is payable m 
baj and the Adalja is bound to pay elsewhere, if so desire 1 ® 

have given evidence of this and the ilefcndant has given no 
evidence to the controrj F»om incidental charges itnppean tl a 
the money was to be paid in Bomlny Defendant cannot *1^^ 
that the inoncj was to bo paid at M^ola See Fein ' * 

Fe'l 5 C<7 V Anttcerj}, londo't artl Fra tl Fttie 
Surajmal 


Fo'etiton with TFeldon for the rcsponlcnl 

0 contend that the cv tdcncc shows that both parties intend 1 
that the contract should be earned out where the Adnlja" 
There is no obligation tj paj m Bombaj Tiicj arc entitle n 
order us to remit the monej , because it is theirs, to Boinl>a' , an 
wc should be obhgetltocorrj out those orders taking duo procaii 
tions for safetj I ut coal 1 tbej call upon us to go to BoniKaj an 1 pa)* 

(V fuoi] I g u. 

(0 50 


< > iro ) so n. m. a» 

< ) tl«5*] 1 Q u 



\0L XXSIII] 


BOMiiAi semis 


367 


cahthcc? The AkoH moiclianUucailj all afjtcc that tbc money 
IS pajable Akola "We belong to Akola therefore lio^\ coukl Kedakjial 
we ba\e understood that pajment was to be made m Bombay SaaiJUiL 
Coirlcr V Jjfylan i , lAe Lt , Trj ail Co v Tlaggio 
^\c cannot admit that pa}ment was to b without application 
indeed wc sij that application was Bcccssarj Akola cuiiency 
would suggest that the contiacts wcic to be performed at Akola 
In Hare ^ Heniy the authoniies are collected about a debtor s 
dutj to seek out his creditors 

Slranymsn in reply referred to Charles Duval 5 Co , Limited v 
Ga«*0 

CnA>DUAt KAr J — T1 c question m this case is whether the 
custom setup by the plaintiff is prosed The learned Judge in 
the Oourb below has held the custom not proved upon the ground 
that according to the witnesses both for the plniotifl and the 
defendant what is pro\cd is that the constituent should be paid 
tl 0 money due to iiim by his pakkt adatta at tlie place whuo 
he so desires TIic learned Ju Igc has also held that as the 
] lamtifT had not given any directions on that point no part of 
the cau«o of action arose within the juiisdictiou of this Court 
and therefore the suit did not lie 
Now, it IS to bo observed at the outset that tho Icained Judge 
has to so ne extent misappiehended most of the evidence on the 
custom set up by the plaintiff The version he has given of some 
of the evidence 13 plainly d flerent fro n what the witne ses 
hav c actually said Ti e effect of the evidence of the witnesses 
both of the plaintiff and the defendent is surauiatizcd by Battj, 

J , as follows — The icsuU of the evidence seems to be (1) that 
as plaintiff admits no place of paj ment was fixed by the term of 
the contract (2) that the place of payment was fixe I by custom 
(3) that while plaintiff asserts that, according to custom, the con 
stituent’s place of business was the place of payment, most of 
his witnesses admit that where correspondence is silent on tho 
point payment must be made either where the constituent is or 

(l) [ISDoJ A c ^21 ( ) (I'OI 02) 40 W R ro 

(*) [1603] r IP W asoi) 30 I J C P ■’O’ttp 3y3 
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at auy other place to which he may direct remittance to be sent? 
and that this is not a matter of courtsoy or favour but a rule of 
busiuets : (1) that the constitucrit always has to bear the lo^s or 
to take the benefit of exchange: (5) the Adat^a^s hahiUty for in* 
tercst ceases with the despatch of the huudi/* 

Tliat is the vv ay Mr, Jastice Batty i cads the evidence of 
of the witnesses for the plaiotifT. 

A careful perusal of the plaintiff's witnesses has satisfied me 
that it is not an aceutalc description of what they have said. 
The net result of that evidence correctly rend w that ptiroarilj 
the place of payment is the place where the co istituent residfi-i 
which in the present case is Bombay, but that the pajiacut 
should bo inadc in any other place, if the constituent has chose® 
to give directions to that effect. 

[After discussing the evidence given by different uitnes.'sCS,!*’^ 
Lordship continued] 

Upon tho whole, tlieD. I liavo nrrhej nt the coucluiio" 
the weight of tlio cvnlcnco is m support of the custom *cluP ^ 
the plaiulitr. Dotty J. wouU, 1 tbinh, Imio come to the se"'!; 
conclusion if he Iioh not misapprehcmleil tlio cviilonco of seseml 
<<f the witnesses. 

But it was argued that au inference to tho contrary 
drawn from certam circuniblanccs, namely, the 
t-yslcm and loss of interest on hundis in transit. I do not thia 
that it is a necessary inference from those circuiiibtanccs tij 
they arc inconsistent with the custom set up by the pl-»i»t’l'^' 
inUit ho remembered that the transaction wo have to deal 
is ono between a principal and Lis agent. ^Vhcrc URc* 
haa to remit to the former moneys which lie has c^lcctcd fe^ 
the principal ho is certainly entitled to charge nil the 
he has to incur in collecting and sending. The evidence 
that AniidjranaH is charged on that account os part of ll""' 
contract. It is but reasonable tint if the custam is that on 
up-counlry agent slionid pay to Ids principal in Bombivy nieuejs 
collcclcfl b} the former on tho litter’s nccumt, the agent ou„h 
to debit the principal with chargis incurred in reiiiRti®? 
inoiicj a to Itombay . and that the principal should lu'c iiitcrv t 
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during triu^if Tliat is also tlio coiiclu ion come to by Ihlt^ J , 

at the page IH where he r Ihc ctidcnce in tliid case kedabjui 

bhows that he undertakes to bcnJ such proflts not as a debt due ^ 

fro-n himself but as piocccds realized bj hiiii ou the constituent’s 

charges, and custom recognises that he is entitled to such 

charges as an agent ns under section 217 of the Contract Act for 

expenses properly incurred by him in conducting such bust* 

ness ” If then these arc the turms of the contract we do not sec 

how the} aOlct the material question as iCj,ards the custom set 

up b} the plaintiff The learned Adxo'*at'* General has howesci 

sought to bung this case within the pimciplc of Comlci s. 

Zejrlaud^^^ Hehasargicd that what the evidence establishes 
13 that the up countrj pilla alct'ya has to leinit the money to 
his constituent in Bomba} and \%hcn he has remitted the money 
by means of a huudi, then his obligation is at an cud No 
doubt some of the witnesaCb baic spoken of renjittanco but they 
were not asked whether they understood payment and icinit- 
tance as synonymous expressions. It is merely speculating to 
hupposc that they so understood, especially wlien wc find that 
most of the wituesscs haio distinctly stated that the up country 
adatja’s liability cea.ses, not when he has simply remitted the 
money but when the money m cash is receu cd by the constituent. 

One of the witnesses examined b} the defendant, tt> Bamanand, 

•,a}s (page 6C) that the constituent will nytgisc credit to the 
yfi/aifya merely because the latter has sent « hunii foi moneys 
due, credit svill bo given aftei the constituent has cashed and 
leceived actual pajment The effect of tho csidence is to pio\e 
that tho palka adUi/(ds liability c as*s when hard cash has come 
into the hands of his constituent That Circumstance distm* 
gui'shes the present case fiom ionber*a 
For these icasons, I think the decree of the Com t below must bo 
icscrsel and as the learned Judge m that Couit disposed of the 
suit on a piclirainar} point, we roust icmand it for trial on the 
merits. Plaintiff must bear the «wts of the previous hearing 
of the appeal and have the coats of the present appeal heard 
bcfoic us and the costs of the issues tried m the Court below, 
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BATCHELor J.— logiec Tvikh inj learned colleague m the 
oidci he has proposed bub in deference to the argimcnts wo 
have heard I thinh it is desiiablc to state mj views as bncily 
as po«siblc 

The only question before us is whether the inoacy payable 
ufldei this contiacb is pa^yablc in Bombay so that the causc of 
action may bo said to baie nnsen in part within thcjurisdiclicn 

Now it seems to mo that this case is one which depends 
entirely upon its own evidence What docs the evidence show t 
Does it show that the money is payable in Bombay or do“S 
show only that the money is payable where the principal, tlio 
creditor, elects to be paid ? In my opinion it shows tiat tbc 
money is payable in Bombay with a discretion to the principal 
to select some other place for payment if he choose? to do so 
[His Lorddup discusse 1 the cvidcnco of several witiKSscs and 
continued] — 

Then It 11 said that inrcicuco is displaced by the circuiw taocc 

tint admittedly it IS tho principal who lias to bear Iho charges 
on account of ivmittancc and of exchange^ this htfor itca 
including the item of interest But I cannoUako that x lOW The 
principal’s liability for these charges, if jt stood alone, wouU uo 
doubt be some indication that payment was to bo mado fll 
AKoU, though th’ mdication xvould be faint inasmuch n" the 
Ajjent's authority to deduct th“sc charges may bo referred tr 
hcctiou 217 of the Contrict Act But howexer that max be, u' 
mj opinion the bcstansucrto the argument is tin , that the 
evidence must b"* considered as a hole and so con'^ulcrcxl, B 
hlioxxs that bj tl o ordinary mercantile Usuigo attached to 
form of contiaict the contract embodies both stipulation'', fir*h 
that the money should be payable in Bombay, and secondly, that 
tile Agent should be entitled to deduct these charges I can se® 
no reason vhj these t»o stipulations should not coexist in tie 
same contract if the parties nrc minded to combmp tbcni And 
on the ex idcncc m this ease I find that that is precisely xthat the 
plamliirnn I tlio deftodant elected to do That in my opinion 
Is the contract sThlch they made ‘^onie ns'istanco to the 
rvflpon dent x\ as sought to 1 c obtained from the use of the I bm-so 
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' AUola clialan/’ but tho v\ or <1 ‘ chaHa ’ means no more than cur- 
renay and the AKoIa currencj is admit edly the British currt.uc} 
That be ng so, it s'ems to raa that the onlj distinction sou'^ht to 
bo introduced was the distinction botnre''n tlie British currenej 
of Akola and the currencj of the neighbouring Native State 
which borders upon AkoU It raaj bo dcsirabTo ju»t to notieo 
the case of Airwia Chct'iyit v fio^a?if4jr* W, though it has 
not b'^n cited to us That case is distinguishable inasmuch 
as there th-' omy fa"t in the plaintiff a favour was that he 
r«.siled at Ivumbakonam, and theio wis no cMiencc that the 
debt t\as payable at Kumbakonan 

For tli^sc reasons I agruC in th-' order proposed by mj learn- 
ed colleague. 

Attorneja for the appellant — JWessrs Waita, OaniU^ 3 
Attornejsfor the respondent -’Mam I>tJsh\l, Dhtnjtthah 
fljid Soonilcrda 

n. N. L 
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Fefore ^^r Jutiite ClandavarXarand JusUeeJIfaian 

rANOnnODBHAT VALLUVBIIAI (oBioi*«at. CLiiitAvr), ApyrttiNT, 
t Tne COIiLECTOr* KAIBl, RBsro’iDBNT * 

Boiilay Ctctl CourU Acl {XIV of JSGO) ttcUan IG—Ztni Aejumtion Act 
(I of ISO!)— iisictant Ji lg« heanng<x claim — Fa/n o/ iJc claim ittiler 
Rs 6000~A]peal ltd to Bietrice Court aud not to JJigh Ccurt— 
Jiiritdiciion^rTattiee fliiJ proech re 

"Wl ere ft claim under tlioproMs onst^ tlolmJ Acquisition Act, 1B94 islieaiA 
!y tho Acs slant Jud"a andlho nmonnt m d spnto does net esceed Hs 5 000 
ir mine, the app al lies to Iho District CtsH ml not to the High Conrt 
LumiX /lha(l), followed 

Appma from the decision of K Barlcc, Assistant Judge of 
Ahmedabad 
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BATCHtLor J.-— I agiee with my learned colleague in the 
oidei he has propo&ei but m deference to the ar^umenta ire 
have heard I think it is desirable to state my mows os bneilj 
as possible 

The only question befoie us is whether tho money payable 
undci this contract is payable in Bombay so that the cause of 
action may he said to lia\c arisen m part within the jurisdiction 

Now it seems to me that this case is one which depends 
entirely upon its own evidence What does the evidence show ! 
Does it show that the money is payable in Bombay oi do ®3 it 
show only that the money is payable where the principal, the 
creditor, elects to be paid ? In my opinion it shows that the 
money is payable m Bombay with a discrotion to the principal 
to select some other place for payment if he chooses to do so 
[His Lord'ship discosse 1 the e\ idcnce of several witnesses and 
continued] — 

Then it is said that mfeieuce is displaced by the circum fauw 
that admittedly it 13 the principal who has to bear the charges 
on account ol lemittaoce and of eschangc, this Utter Rem 
including the item of interest Bat I cannot take that i lew The 
principal's liability for these charges, if it stood alone, would no 
doubt be some indicotiou that payment was to bo made at 
Akola, though tli* indicatioa would be faint inasmuch os tho 
Agent’s authority to deduct these charges may bo referred to 
section 217 of the Contract Act But however that may be, m 
my opinion, tho best answer to the ar^-umeot is this, that the 
evidence must be considered as a whole and, 50 considered, it 
sboivs that by tl o ordinary mercantile usuago attached to this 
form of contiact, the contract embodies both stipulations first, 
that the money should be payable in Bombay, and secondly, that 
the Agent should be entitled to deduct these charges I can see 
no reason why these two stipulations should not co etist 10 ^ho 

same contract if the parties are minded to combine them And 

on the evidence in this Case I find that that is precisely what the 
plaintiff and the defendant elected to do That m opinion 
IS the contract which thty mode Some as^istanco to the 
respondent was sought to be obtained from tho use of tho phrase 
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* Akola chalan,” but tlio « orj ‘ chaU*! ' means no nioro than cur- 
roney and the Akola carrencj* i3 a Imit ctlly the British curroiio}' 
That bo n" so, it s’cms to me that the onl^ distinction sought to 
bo introduced ivas the distuiHion between the Britwh currency 
of Akola and the cuiren-'y of the ncighboutm" Native State 
svhich borders upon AkoU It maj b"* desirable just to notice 
the ciso of Hamin \ Gopihciait though it has 

not b2'‘n cit^d to us Tliat cas’ is distinguishable inasmuch 
as there til’ only fa"t in the plainiilT s favour was that he 
resided at Kumhakonaoi, aid there was no evidence that the 
debt was payable at Kumbnkonam 

I'or th-’^o rcasms I agree in th’ order propose 1 by my learn- 
ed colleague. 

Attomeya for the appellant — Messrs JTaitn, GomU;/ ^ Co, 
Attornejdfor the respondent — Dihht, Dhunjishah 
a 1(1 iS'oo«f7<‘rr7i;«. 

s. X. t 
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refore Jfr JuiUee C/iandaearkarand Mr JusUce Seaton 

RAJJCIinODBHAI VALLUVUIIAl (obioival Claiuaht), Appellabt, 

V The collector of KAIRA. Rfspondixt* 

JJoinlay Cittl Courts Act (X/F o/ section IG~^I,and AcjnisiUon Act 

{lo/ISOi ) — Issistant Judge 7 tar\n<j a elaxrn — o/ the e7ain» under 
JJa 5 000 — Apjital lies to J3j»irjrt Court amt aof fo High Court— 
Jurisdiction— Praetiee end procelure 

^Ticre ft claim nndet tl o provis ons of the Land Acqeisition Act, 1604, is hcaid 
1} theAsajlant Tud^s ondllio amotsnt in dispute docj sot exceed Rs COOO 
Ir value, the app-al lies to the District Conit an I not to the High Court 
I/ixmiv ASaO), followed 

AppI’ vt from the decision of K Barlec, Assistant Jud<»o of 
Alimedabad 
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(1) (lO0«) 32 Bom 031; 10 Bom L T JtSl 
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THD INDIAN IjAW Hi POIiTS, [YOIj NKIIt 

DioCollccioi ol Kniii, nchnj uaili.r tlw povcts cootcma 
upon him h^ the Lanil Acfpii^Uion Act (t of 1891), compuhonlj' 
n"<)iiircd 1 ftcrc ntiA Sft gvmlhae of hnJs heIon»mg to the claim 
nnt, for tlic purpose ol Imiliiing n hostel for the stucisnts of ih 
Natlial Uigti School 
a ho Disti let Deputy Collector of Kaire, oeling as Collector for 
the purposes of land nc()Uisition BneatUe coo pcosatioo at (to 

rale of Ds J 600 per Here nni umrW fCr •>«^'-e/a™,otfor 

tho land ncipiireil ,,,,,, 

. » n, -iOOUpUT ncic onu anphed to Ifie 

The elaiiuaut « „f ^hmedabad 

Cilirtof the Assniou* , , , , 

. *'^**“° cjium m D\ccs$notiiro\clnnn 

‘■y Court. 

rj,o appealed to the H.gh Court 

S appelhnt 

jj tl C/ieafe', Goiemmcnt Pleader, for the respoiident 
At the I eaimg, the Goicmmcnt Ploadci loiacil the prcliminarp 
objeetiou that the appeal laa to the Disli ,cl Court an 1 not to the 
High Coiut 

CnANDATARKAP J “Following the rulinp m \ 

tho leasoniiigof rvliieh applies to the facts of the pre=cnt ease, 

lie must hoW that no appeal hes to this Court from Ibc order 
of the Assistant Judge, hot that tho appeal lies to the Duinct 

Court Me ‘'’crefoi-.roturn the appeal for presentation to the 

iJistnct Court 

Ihe respondent must have his costs of this appeal 


f») {JO08 3’ Bom 631 lOBom 1* r D2f 
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Before 2Ir Jueliet Ciandaearlar 

XRISIIXAJI Pi^DURVNG SATUB (oRiaiHii. Dspendani), Appeiiakt, 
V, GUAJtAN BALVANT kULKARNI (osigikai. PLAiaiiFF) 
liEsroVDEKT • 

JuTisdietion — Ttpnis Pantare rtgh* — RijJit lo levy loll on exports of paddy 
fromfo>eigntetnlQTy—-SM\or»ghtts tnbaudha under Hindu lau — The 
rijht IS xmmoreaile pmpertj~SuiHo tnfjrec the njf ( tn British, Contis 
Tlie plamliS toed to ’'•.cover from the ilcfendAiit ft certAin sum of money on 
scco irt of toll leviable, under *1 grant from the Poshvas and’known as the 
Tipru I’an^are right, on paddy exported fiom the territory of the Punt Saclm 
to Pen, till Umber Khind in British terntory The cause of action nro«e 
ndmitlcdh in foreign Unitory , but it waa contended the suit hy m the 
Brit h Conrti lecAo«o the defendant resided in British jurisdiction — 

Iltld, oxerr ling the contention, that »hat the plaintiS claimed was nn 
allowmo gnnted by the Fcshxva m pcrmaueoce, and sueh an aliowaoce 
wLetheri cured on land or net, being according to BindQ law, ni^onifAcr, nns 
lujmomlle prop ny 

The CulLe^orofThona v Han SilaromO), followed 
Held, fiiithcr that this uumoveable property was situate, in the eye of Jin, 
in a foreign stite , and that the British Court had no jurisdiction to try a suit 
for the d’terniiuation of a ngbt to or interest m the piopertyi when the right 
was denied 

Heslavx 1 tnayaX{2>, applied 

The Courts in India have jurisdiction to tiy actions relating to such property 
where the persons against whom rehef is sought are living within the 
jurisdiction, but that is npou the ground of a contract or some equity 
subsisting between the patties respecting unmoTCables situated out of the 
jurisdiction 

Second appeal from the decision of F, X. DcSouza, District 
Judge at Thana, confirming the decree passed by S. G. Khatkar, 
Subordinate Judge at Pen. 

Suit to recover a sum of money from the defendant. 

The plaintiff was the holdei of a right, known as the Tipnis 
Pansare right, which consisted in lov3ong n certain feo or rate 

* Second Appml No CCS of 1007. 

(*} (1897) S3 Bom. SS. 


37 . 


1909 

Pebruary 12. 


a) (1882) 6 Bom 6iG 
B 32—7 



S74 


THE INDIAN I/AW BEPOBTS (VOB XXXIII. 


1003 

Eeisiutaji 

pAXPlTBAlfa 

V 

Qaju/aji 

BliTAST 


on all imports into ond exports from the Songhad Taluka, wbicli 
now forms part of the terntory of Punt Suchiv of Bhor The 
right m question wog to levy two annas on every khandy ot 
paddj carried from the territory of Punt Suchiv to Pen, rtd 
Umber Khmd The right was conferred on the plaintiff by the 
Peshwas 

The plaintiff filed this suit to recover the sum due to him m 
exercise of this right from the defendant 
The defendant pleaded among other things want of junsdic 
tion. 

The Subotiliaate Judge held that the suit was had for waa 
of jurisdiction. He said as follows — 

* JEsjAap V VinayalM shoira that »aits as Jo rights la reipect of jonioraW<s 
propsrty arising in SJat«s must bo filod m the Courts of the State* thea»« ^ 

A varshasAan allowance was la dispute in the above suit. 'S8i'6*» >» 

pmcat case the tight to levy fees oq carts passing by ft particular road ** ® ® 
Binular to the above right of varsiasAan ftUowftuce Hence, tt* pre*eu 
most bo filed in the Court of PoU aad not in th s Conrt ” 

This finding was on appeal reversed by the lower 
Court, and the case was remanded for trial on merits 
learned Judge remarked — 

' The ruling m Stfiatt y, TJna^aiO) does qot npply mtbeci*B 
tanhathan referred to tbereio wa* a charge on the revenue of ft viUaS® ^mrts 
IS clearly different from the claim la the present case where it is a fee ou 
taken from one place to another lathe cass referred to the J'” 

to ho taken from the Nuam s tsmtoiy at Aurangabad There js no such t Oo 
in this c&sa 

In trying the case upon its merits the Subordinate 
found the plaintiff’s claim proied His decree was, on appe^ » 
confirmed by the lower appellate Court 


The defendant appealed to the High Court 
F P Khare hr the appoIJant —The question invoked m Ih^ 
case IS one of which ig immoveable propertj , ao » 

therefore, the suit ought to have been institated in the tern 
tones of the Native State where the right is to be exercised 
Heshav V rirtspciIP) and Dicey s Conflict of Xixws, Introduelion 


0) a&iT) S3 tsm ss 
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P. S Shtn^ne, for the respondent —The suit is one for 
recovering an amount of money due m rvspcct of a right We 
do not sue to recover immo\eable property, such a suit is 
governed by section 17 of the Civil Procedure Code of 1882 

We sue for money, and the defendant raises a question of 
title In such a case the question of jurisdiction has to be 
decided by reference to the plaint and not by looking at the 
stand taken by the defendant 

Chandavarkah, J —The action in this case was brought by 
the respondent to recover a certain sum of money from the 
appellant on occonnt of toll leviable on paddy exported from 
the territory of the Pant buchiv to Pen vii Umber Khmd m 
British territory The respondent alleged m his plaint and it 
13 found proved by both the Courts below that under a grant 
from the Peshwas who were the rulers at that time of the 
tcrritoiy now owned by the Punt Suchiv, the respondent has 
acquired the right m that territory to levy a certain rate oi 
cess on all imports into and exports from it It goes by the 
name of the Iipnis Faosare right 

It IS admitted before me that the cause of action arose in 
foreign territory but it is contended that the suit lies in oui 
Courts because the defendant resides in Brit sh jQtisdictton 
What the respondent claims, however, is an allowance granted 
by the Peshwa in permanence, and such an allowance, whether 
secured on land or not, being according to Hindu law, mbandia, 
has been held to be immoveable property Tie Colleehr of 

lhana v Hal i Sttaram'''^ This immoveable property is situate, 

in the eye of law, in a foreign State because, on the facts found, 
the right to levy the toll which the respondent claims is found 
to ori%e lathe territory of the Pant Suchiv To this state of 
facts th" principle of the decision of this Court m Ketiao v. 

applies It was held there that a Court in British 
India has no jurisdiction to try a suit for the determination of 
a right to or interest in immoveable property situated outside 
British Inlia, where the right is denied In the present case 

0) (158“) 6 Bom 64G at p 5o3 H (1897) 23 Bom 22 
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the respondent’s claim has been contested by the appellant, and, 
though the suit is for a money claim, it is in leahty a claim to 
immo\ table property situate outside British territory 

Our Courts, no doubt, ha\e jurisdiction to try actions relating 
to such property where the peisons against whom lehef is sought 
are h\ing within the junsdietion but that is "upon the ground 
of a contract or «ome equity subsisting bctncen the parties 
respecting immoveables situated out of the jurisdiction See 
the notes to Petm v Xord There is no contract 

or equity here On the other liand, what the respondent 
claims and nhat IS found on the evidence is that the ruliDj, 
power of a foreign State has assigned to the respondent t e 
right ot that power to levy toll on certain articles m tha 
territory. “ The action is in the nature of on action for a 
penalty or to lecover a tat, it is analogous to an action 
m one country to enforce the revenue laws of another o 
such cases it ha-) always been held that an action will not io 
outside the confines of the last mentioned State 
JUuntcifial Coitiitnl v Puil^^K 

For these reasons the decree of the Court below must ® 
reversed and the claim rejected with costs througl out on 
lespondeut. 

J)ecree rereneff 
r R 


W IWb liTn L Cas p »CS ("tli eJn )' W HOOO] 1 R B "ntP 


APPELLA-TE CIVIL 


jDe/bre 3fr Justice Cianiatarlar and 2Ir J slice IIe<slon 
11C0 enUMLAL IIARIOHVND GUJAB (obioival Ti-AiNTifF) AprBtt*' 
2Iarchl5 v VINA\ AK. AKANDBAO (oBiaiNAL DE^ENPA^^) ResfODE'T 

llekLhan Agrieulh usti Belief A<A {XVII of 1S7 >), tec 17 — ‘ "i” 

— Interpretation — “Bame At* Isietikood — Sources cfiueome 

In ascerta Qing irheilier ft xnao who las two or jnoro sources of 
wl leh the income from ognenlture is one, oeci pica tl fl slatos of nffricu 
as defned m the Dehkhan Agncnltnrials Belief Aot (VMI «f 1870), t ® 

• Appeal ^0 41 of 2003, from or ler 
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xnn't tiV'jntQ ti 01 iaorte^ aoJ cwriftm wle'herHlie infonja 
»■’«» uJ nre » h*^ror »n iller tbin iharM* All Ih* loarws 
n-»* W talfT to I t*:'' j '‘i.i'cf I » 1 rclihjwl jf the inramo from tgn‘ 
caltat ciw^l til* 0 !i** ii-ftone-^ I «• tan^* be dcrmcil to be eirnmg ku lirtlikood 
rno'*I'"l!i l)j to- 

Heirlrjtrje Dab irn r, DalkTalwa I hjtc’afJraM eipUloeiL 
ArpEtL from order pa«i<cil b> S S ^Vft"le, First Class Sub* 
orlmale Ju Igc, A P, ot Tiidna rc\ ersirif; tho decree pa'-sed by 
B D Subms, Subonhnatc Ju f"e at Knlyifn 
Proceedings m execution 

The j lainliff he’d a decree against the defendant Ho opplied 
to c? rente the decree nnd iii tho prccccdings that followed tho 
defendant pleaded that ho was an agriculturist 
The Subordinate Judge tooK csidcncc upon thepoint and camo 
to the conclusion that tho defen lant was not an agriculturist, on 
the following grown h — 

It IS cBija s‘icmWfl tlat dsfroJant ilenres Im Ircomo from agricultant 
sources Jfe tths exsmiro 1 br tl o Co irl— nnd also *s » witrc** on bis own sides, 
(E*l ibili 21 to 25). lie k« I nt in a*»*»4meBt r<cc pls{Filibit8 27 to SO), and 
examined tr tne I is to 4*) lie li • also pot jn lemo leasre l>nt they 

rare not prorol 71 e wl ole of tl e ei'idrneo on record shows thW Ibo defend, 
arts locotne from agnculttre araounts (o Ps 300 nt tho most after poyioR 
Gov.mment ass- ssment and theciprova cf eoltnalion , dofenJant himsolf in 
1 18 deposition (Exh bil- 3l) cot only practically adm ts this but that deposition 
fnitber shows that his income from Ibis soorcc is even less fie on the other 
I end states tl at he 1 as a ten an-os el arc in the rcrenccs o[ tho ladm viJIa^ of 
At^roo He has also perebaaed a one aons ebon from anolbcr In-Imdir of tho 
same village Tbo revenues of the village amount to about^fis 1 000 (Exhibits 
21 2 j and 33) ondtho defemla it admits that his income from this sonreo 
imountstoPs £00 o jeirfExlibit 21) and tbit ho got Hi 700 last year on 
account of g ound rent H s deposition (Exhibit *’6) mskos it clear that he 
derives apart of Ins annual income from the village ground rent and though 
the amount of it is not certain yot caknlating on the has s of the rent received 
last year ei , Hs 700 it may saf ly be presumed that it amounts to at feast 
half the amount eiinuilly on on average Then again defendant is forced to 
admit that ho has got tenants nt Sbdhdpor— {»} ing aboni Es 80 annuallj as 
rent He ro doubt says that he does not >pccovcr more than Ha So or SO ont 
of it but this statement is not borne out by any telnWu evidence on the record 
Tven nssannng that whit the applicant states mbu two depositions can by 
itself bo tibcn .js giving a coirect idea as to I is income from ditlorent sources, 
I find nothing in them to support tho apidicauts contention ttat his income 
(1831) 19 Bom 2Se. 
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the tesponJcuVs claim has been contested by the appellant, and, 
pand?J[^vo Slut 13 for a money claim, it is in reality a claim t& 

property situate outside BijtJ'=h terniory 

0 MAHAN nn 

BitrAVT t;nr C/ourU, no doubt, Iia\ e jurisdiction to try actions lelating 
to such property where the peisons against whom leliet is sought 
ate IiMDg within the junsdiction but that is "upon the ground 
of a contract or *ome equity subsisting between the parlies 
respecting immoveables situated out of tbo jnrisdictioo ’ See 
the notes to Pe«» v Zord ZaltmoTe^^^ There is no coolrscfc 
or equity here On the other band, what the respoolent 
claims and nhat IS found on the evidence is that the rchcg 
poncrof a foreign State has assigned to the teaponcteufc the 
right oi that power to levy toll on certain mticles m Ihst 
territory "The action is m the nature of an action foi a 
penalty or to recover a tos, it js analogous to an action brought 
in one country to enforce the revenue laws of anotbet la 
such cases it has always been held that an action will not be 
outside the con6n s of the last mentioned State 
^tuncijJdl CoKR«/ \ Jtuttm, 

For those reasons tho decree of the Court bf'lo^v must be 
reversed and the claim rejected with costs throoghout on tlio 
respondent, 

decree wrerirff 
R n 

W lV,h 4,,Tu L Cas p TCSCtbeJn)' (t) flOoOJ 1 K B 12 


Al»PELLd.TE CIVIL 

S^/ore 2fr Jiuitce CAatidavarlar and Jilr Ji she* 

»rrfI5 IIAKIOHAND GUJAE (omowji rmmjfi’) Arrltu'^ 

*’ ANANDBAO foBiaiVAi. Pej-ehiiart) rE3FO'*a*'‘‘* * 

J^^l^^anJgrteuUirists JleXsef Aid {^XVU *f 1S7J) «c 17 — ‘ 
-^Tnierfrrtafton — XTam* ^i#;,ie/ijiood —Sovrcttc/ 

In awrtaiiiing wtetber a roan who >,« two or more sources ut locoffl* 

® I^oiu Agrlenllurc m one, wciip cs the sialnsot sg'icuUurtst 
ea In the Dekkban AgticnttnnsU ll«Uef Art (WH d£ 1879 ). the Coori 
• Appel ^o it of 150^ from orUrr 
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ranft t»V»in*q » cr—'l #11 t’ »•. » nrp«« uii] t«rti1»sn wlc'herHlie Inwffl# 
fmj a iiul^rei* l»“p#'or »t* 1 rr than ihafc#* All lli# lojfcr* 
n-s* ly' UV^^ to I’l" i I ilttliKortl aal i( lli« inwn« ftoa apn« 

toltnrc ficc*'! tL* t‘l) * 1 r-i:# 1? icfa*J la te farang lulirrlito®!! 

pinc-p^Ilr It agn*TX ter' 

I)csrl<'jtrir JSa' JtT r. T^aUrtilaa «xfUlor«L 

ArrE4L from orJer pa<; e«n j S S Wn^lc, First Sub* 
or'linale JuJ"C, A P, nt Thdni rc\ cnin/j the decree passed by 
B D Subnii, Subordinate Ju l£;c ftt Kftiriln 
Pfocccdin"? in execution 

The j laiotill hc'tl n decree 'i"nnst the defendant Ho applied 
to C'TCuto the decree and in the prcceedings that followed thn 
defendant pleaded that he ssas an ogncuUunst 
The Subordinate Judge took c\ idence upon the point and camo 
to the conclusion tint the dcfcii lant uos not nn agriculturist, on 
the following gronn Is — 

It Is s‘ cn,%ll« iVjt d«fro3srt «lmr« Lm Ineome from BgnctiUHr*il 
lources II9 kos «sso ircl ( j (I 0 Co irt— and aIm as n sntrrss on his o<rn iido* 
(Exhibits SI (oS3)i He ku pot in A>s*(#inent reee ptf(Pxbi} its S7 to S8) sni 
exuainol siittseisss »sl h ts to 4') He U 5 aUo jot »n some Insfs but they 
rcre not prorol Tl e nholo of tl e evtdenco on record thoee that tbo dofeiDd 
ante locoirx from egnculti ro amounts to Bs S’H) nt the most nfter {viyiQR 
Govtmment ftsv'omcnt and the <*i()eBsos ct cnltirBii m , defendant himsolf la 
Lis deposition (Exl ibit 21} not only | racticalty aim (s (Lis Lot that dopmitioa 
farther shows that his ineamc from (I u soorce is eren less He on the other 
hand states tl at ho has a ten nnras el aro in ll 0 rerenuos ot the Inlm village of 
Atgaon He has also i Lrehose 1 a one anna sharo from pQotbcr In^indir of tbo 
same Tillage The rcTcnues of tl o Tillage amount to a1 out^Ha 1 000 (Exhibits 
21 S.J and 33) and the defen la it admits tiat hia income from this sonreo 
imoant# to 1 s ®00 a year (Exhibit 21) and tbit ho got Bs 700 la«t year on 
accoant o( gionad rent His deposition (ExIibit^S) makes it clear that he 
derives apart of hia Annnal income fiom (hoMllaga ground i-cnt and tbongh 
the amonnt of it is not ccitain yet calcnlating on the Las s of the rent rcceircd 
last year ri Its 700 it may safely he prcsunicd that it amounts to at least 
halt the amount annmlly on nn avenge Then again defendant is forced to 
admit that bo has got tenants nt Shdbdpar— paying about Bs 80 annually as 
rent He no doubt says that he does not s(ecoTi:r more than Its 2j or SO out 
of it but this statement is sot borne out Ly any leliable evidence on the record 
Tvcn nssuming that what the applicant states in bu two depositions caft by 
itself be taken ~s gu lug a coircct idea as to his income from di0orcnt eourees 
I find nothing ui them fo support tho apfdtcasls cootcatiou that bis income 
(1) (1891) 19 Bom 25o 
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fiom Bgnculture exceeds tb-it fiom other boui-cos I therefore hold that he js 
Cncsii.ii> agriciiUuMst wjtlnn (be meaning of section 2 of the DeLthu Agricul 

y 1 l t'iiis‘3’ Relief Act I thcicfore find the frst issue m the negative The nioa 
^ delicate question as to v bethel any lebef can be giiiltcd to the nppl eiut whtu 

the execution picccedinga are once at an end docs not consequently ar e I 
therefore pass the following order inisAnch as defendant applicant being held 
not to be an agucultarist is not entitled to reliefs piajoj for 

This decree was on appeal reversed by the lowei appellate 
Court, on the following grounds — 


It appears tome thattho learned Suboidinite jedgo has approached the 
consideration of this ca»c from an cnocdbiis point of v icw He says Even 
assuming that what applicant slates in bis two depositions can by itself betaken 
as giving a collect idea os to bis income fiom diffeient sources I find nothing m 
them to support the applicants oontcntion tliat bis income from agriculture 
exceeds that from other sources I therefore bold that he is uotsnajnul 
tarist ’ This view cannot be supported It is not nece siry for n man claim 
mg the status of au agriculturist under the dcDiitioa in the Agncultunsls 
Itelief Act to show that his income ftoin agriculture exceeds his incotBC 
other sources AU that is necessary is to show that hjs income from cultun 
IS sudloient to enable him to eam hw lieclil ood wholly or piincipally K® 
have other eources of income and that income may be suffic cut for his maiu 
tenanco But that fact will not affect the coDstrnctien of the defioihon 
Dwarhjirav v BalkrttKnaW ‘What we have to see is therefore rot whetkr 
the judgment dchtor'a income fiom aguculturo exceeds his income from otfi r 
sources but whether the income fiomagiicullure is sufficient fothismaintcBance. 
It is not disputed that the judgment debtor owns lands about 43 or 45 acres 
situated at Adgaum, ShdlMpur and Nandgaum whicli me all adjoining villsse^ 
He cultivates somi land (about 20 bighaa) privately and has ht the rest to 
tenants He eays that his iijcemc from these lands js shout Rs. COO to 
no has called witnesses ^os 33 30 and 40 From their evidence ,I hold th-t 
tlio income from lands is about Pa 360 to Rs 400 a jear clear of OoTcmni nt 
asoossment and costs of cnltivation To this is to bo added the income from gn-’* 
Ps 40 or Ps 60 For gross may very well bo classed as ngricuUnrol produce. 
The Judgment debtor stated that this income vv ns sufficient for his niamtenoncf 
Tlio dvcrco-holdcr has not produced any cvioeoce nor shown by the cross-exaioi 
nation of the judgment debtor that the agricnUurol lucomo is not suffcient hr 
the maiotenancQ of the judgment debtor Ordinarily this income would 1* 
Buffic ent to maintaiQ a man and tbero n nothing to show that the judgmcot 
debtor a stylo of living is oUiortban ordinary Ko doubt in the lower Court 
no iriqniry was directed ns to tic amount required fortbo judgment d blor* 

maimcnnneo But when U»e judgment debtor slatetl his ngricnitoral Income 

and alleged itt his apphcntiou tliat he tnalnlatacd him«If prindro^l/ 


(*) (lSo») 19 Bom £55. 
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a^nccltnre it « k* (or 1 c J rUrr t<» •! 3» t’ «* Bjjncu tcrnl to-om* {i i o* 

iu(rc«-ittor-» tU n tb" ju The*J»or« kol IcrtoircTtrcillsdno 

«^iderc<- I tiff} •>. bell tbit tl fi^rricoU |T»1 incomo i%«urieitnttomiiintam 

tl r jo-'^TseT-t'drl r ill 1 tbit I f it an agrionlturut. 

The jlaiiitiir appealed to the llioh Court 

il 1) CifluSa/ (Oo%crntncnt Plcnlcr), for the Appellant. 

/( r T tircni, for the respondent 

C^t^D^^AnKAn, J.— TJie learned Julgetti the Appeal Court 
below liaauusundcratood the jiJUgmcnt of tins Court inPifjr/to/iMp 
Ihlufjc >. Jialirtthna DAaleAandra^^ tn construmjj the word 
“ agncuUuris “ as defined in the Dekkhan Agncultunsts’ Relief 
Act lie SIS s that ‘ it is not necessary fora man claiming the 
status of an agriculturist under the definition in the Agricul- 
turists* Relief Act to aliow that his income from ngnculture 
exceeds lus mcoino from other sources" Tliai is not what was 
held in Dwarlojirap Bahurav v. JialKn$hnn BAaleAandro^^K In 
that case, as the facts show, when the suit was instituted the 
income from non agricultural sources had become less then that 
from agriculture, and the Court held that that circumstance 
brought the pUintiff «ithin thodcfinition Thejudgment begm^ 
by vointing out that the expression " earns his livelihood" can 
only ni*an obtains the means of maintaining himself In 
ascertaining whether a man who has tsvo or more sources of 
income, of which the income from agriculture is one occupies the 
status of agriculturist as defined in the Act, the Court must take 
into ac<’f^unt all those sources and ascertain whether the income 
from ognculture is larger or smaller than the rest All the 
sources must bo taken to bo means of liis livelihood, and, if the 
income from agriculture exceed the other incomes, ho must be 
held to be earning his livelihood principally by agriculture 
That 13 the interpretation which has been hitherto placed by 
this Court m all the cases m which this point has arisen, follow- 
ing Dtcarhjirav Baburav v. fialkrtMhna BAalehandra’y* We 
reverse the decree and remand tbo appeal for rehearing on the 
merits Costs to abide the result. 

Decree reterted. 
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DEKKHAN AGHICULTUHISTS’ IlELirF ACT (XVJI OF 18'0), sec 2- 
, I ‘ - I _ i . _ io“i not 01 e when the 

. .1 ‘ ■ n lolSTlithedefend- 

t ’ . * . 1 oTided that the mortgage 

« ■ ^ ■« ao agficnlturist at the 

date of the mortgage but ha waa not one whan the amt was brought In 1870« 
the term ‘ngricultunat * first recoircd a legal definition intho Oehkhsn Agn- 
culfbriaU* Hebof Act In the amt by Iho plaintiff upon the mortgage the 
defendant claimed the benefits of the Act, on the gronnd that hu liability unaer 
the mortgage was not Incurred till 1886. it sraa admitted that the deienoan 
waa not an agriculturist at the data of suit. 

Held, that the liability incurred by the defendant was to pay back the 
borrowed by him , and that liability was menrred when the money was borrowea 
in 1871. 

Held, further, that m 1871, the defendant, whaterer may hare been hts 
pstion in fact, ooula not have been an agricuUnrist within tho meaning or 
Dekkhan AgricuUnriata’ Itelief Act, which waa enacted in 1B7D. 

Stld, also, that the defendant was not entitled to the benefit of the Ad. 

MAnaDEV NiiiAraN e VmaTaK GA^OAD^AB ... (lD09)S3Bo® 


DISMISSAL OF SUIT— /Jiiif dumii^ei oieino to abtcnce of Couniel-^Pl^*’*^^ 
present viUA Ais lotlnestes-^Ctvti J'rocedure Code (Act XIV of 1882) * 

103. ]17 ^ 


Orrii. PiiocEDORB Code ... 

EJEOTIIENT — of a Committee for ma ’“S'”'”' y /’">? 
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of the Anjuman 

Held, that the plaintiffs being in poweeeion for a long time with the 
and acijuieacence of tho owner*, namely, the Farsi Anjuman ot Sorat, 
entitled to recover possession icom a trespasser 

JiVAKJi JausBSDji «, Banjowi NassERVANJ: (li)C'9) 33 Eom. 
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auujeci mauer penning ine neanng ot tjie xiiga oouu su*. 

Jatramdat v Zamonldl (1003) 27 Bom. 357, not followed 
TJoebam Kesaji t> HtdsrAllt ••. ••• ® ^ 

INJUNCTION— J’etew of Hx'jh Court to restrain by injunction a person /re’'* 
proceeatny loith a suit in the Snail Causes Court^Junsdtetion^ 

See JCBispicTjov . ... .. ••• *“ 
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Insolvency act, indi^n (ii ivo i- Vict c 3i), bbcs 7. 23 and sc — 

iH.olrtni s pmpcrly at Sha»q7iat^Prof«rty of titohentt at Shanj/iOt tests in 
OJi lal U^ignee oftheInselt*ntDehtora Court at Somba^ — Court t'la order 
jujoJcfiit at ^Ainjiat to laud oier jiroptriy toOffietal Assipice »n So’itbay-' 

Con < eoji orcf«r coirt>nn3io»i a' SAan^t/Acu] The firm of 

T at d Co filed their petition in ineolrencj in Bombaj on iOih April 1[>07 at 
•which time one of the pirtners \I was at Sh&ngKit II subs'quently ewote his 
p'tiUon at Bbaoghai on IGth Oslob^r 1907 

On ICtli hlarch 1007 certain creditors of the firm obtsined an order directing 
Jl. to appear before the Court <1 liseolTent Debtors at Bombay to be examined 
under section 8G of the Indian Insolvency Act. 

A Rnla nirt was obtained on bebalf of XT calliog upon the oppoimg creditors 
to show cause why the above ordc* ahould not be aet aside 

These creditors also obtained a Rnlenut calling on M to show cause wby 
ha shonld not djliver up to the Official Assignee goods belonging to the insolvent 
firm la his posiassion at Shanghai. 

These two Rules wera heard together 

Held, that the property of the insolvent debtors’ firm to Shanghai vested 
in the Official Assigoeo of tba Insolvent Debtor’s Court at Bombay, and that 
Court could order M to handover snch property to the Official Assignee m 
Bombay, 

farther, that the Insolvent Debtor's Court at Bombay can order the 
examination of a witness at Sbanghu, but cannot direst a witness to eome to 
Bombay to be examine^, there beug no mnchioery for that purpose 

Z,V 2 £ NiORort SoBABK Talati .. (IQOS) 33 Bom 462 

JURISDICTION— ih«jfr<at’s jiropsrfy «< Shanghai— Pi opertxf of tntofeenfs at 
Shanghai petit i r,,, ,, , 

Court eon order • • 

in Bomfta^— Coi f • • • • 

Zitdtdn Insokenc • 7 • 

See Insolvenct Act (Ikdian) .. • . . 462 

■ Power of High Coatt to retfrata by injunction o perron ftom 

proreciling tvilh a tuit tn the Small Giuses '' ^ 

hiR InlicTi at power to restrain by lojunctu s • 

High OcuTt from ptoceedingin the Smell * ■ ■ • 

filed by the defeadant referring to the s • 

High Court relates , or f’om fi^g forthe • • • • 

natter pending the hearing of the High Court amt. 

Jutramdas v. Zamonlal (1903) 27 Dom. 3^7, not followed 

DDEBiuKE3iJit.HrnEBsi.LT . . — (lO'^S) 33 T)om 4G9 

LAND ACQUISITION ACT (I OF 189J), sec 2d— « JfarleJ ertl«e of land"— 
Meihadt of assestmg the vinrhet ptlue — C^rreet methodt laid doicn — Cilj of 
Somhay Imiirovcment Aet {Bombay Aet IT of 189S) — Valuation by Collector— 
Aequititionofinfereti by elaimant after Coflector’s awaref— J?«/freneM to the 
Z’miiiiaf ofAp^al—Cotiiolidatiaiiqfrefertncet} The Govern meat of Bombay, 
acting on behslt of the liiiprovement “Dustees, under the City of Bombay 
Iniprovement Ac* (Rombay Act IV of 169^, notified for acquisition nine parcels 
of land in December 1S‘>3 At the date of the notification, J, the owner of the 
parcels, was in unonenmhered possession of only one of them , and the remaining 
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p»Se 

pnrcol-i wcro let on pcrmintni n bnilJing sites llvtireon tl:p<l*te8 of 


Cise*. Tffcreticps woroclsimed and • 
un<fer scstioa 4S of tha Cty o 
.f lEOS). After the Colloctor hsd 

, - 1 » r l. .» 1 -->* *1 a *611*1118 

. , ' . leal for 

, . ■ , unal oi 

Appeal nllowcil J ’s claim for comncnaation for the whole land 
Inii", On appeal, it WM ohjeetrd that the' cojisolidatjoa wa* wronslf »> 
for J was thereby permitted to advance a claim — namely tha^claim ‘O 
quarrying value— which otherwise ho would not have been able to mskc» 


. . t.. 4 the effect which 

■ I ofrefsrencei that 
ryms claim that 

claim was already Ve • * » 

bad, had to ba dooided on quite other groaeda thsu the ftrbitrsry oivmon 

the land made by the Collector 


IldJi that the con» ’ 
was contended for 
J. Was enahl^ to nut 


Ueld, farther, that compeneatiou 8boiild'‘Dot bo asressed on ft • 

basis, for the land was noi cr a marl etabla quarry at the material time, 
not become ao till after the Collector bad made his award 


certaining the market 
Cl (Ief389i) the court 
cular T)t0C9 of land m qu*® 


ColUdoro/Betfjaum r. Jiimrno (I90S) 10 Bom L. It 65 f, followed 

The method contemplated by the J/and Acquisition Act (I 
assessing compensation la that of ascertaining fa*B» tho market value of the 
as if all separate interesls combined to cell, end then of ftP^®*^^ 
value among the persons interested The “market value of the land , 

— .• » market for a concrete parcel ot 

• rticuUr drawbacks, boih advao o 
■ reference to commercial value 

wim rcicrenco to any abstract legal rights 


For JdEiTOy, J —Taking the scope of the Irfmd Acquisition Ad (I 
and its words, it eeems that in nscortainiog oompensaiion foreland ta . 5 
neither the method of valuing each interest m i* separately nor the , 1 
of valuing the land as a whole and then apportioning to each person inte 
the share to which he is entitled, is excluded, TVhat is intended w a **1 
reasonable estimate of the compensation to be awarded end thw to M 
at bv fat T.A f 

c . • 

t . . ■ ‘ 

Oi u.ou uuea not conflict with what was decided in Colltclor 0/ Helgavm V 
Jihimrao (1903) JO Bom L R 657 

Boubat IwrnoiBuENT Tbpst r jAiBnoa <• ••• 
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SIAUKHT VALUE OF LAND — ^tetf nU oj aUf^nn^ Ih' tnarlet value— Correct 
tnelhodt laxd doien—Citi/ of Eoinhsj Inpnvtmeni Act (L’jhi* .loj IVo/lS'^Sl— 
Valuation Collector — oj tnhresl f'j clamant after Collector's 

a\eaTd~S<feTtnctt to the TnlutialofAppeal—ContolidatioTt ofreferenees — ieJid 
Aejvtufton Act (2 of tee 2,» 

See IiiM> Acncunio\ Act — . • «• ^83 
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Indian Imuieertey Aa (U and IJ I'lct. e 21), sect 7, 2l> an I So 

See In^oUenct Alt (Indii^) ... «• ••• 


■ • • 

111111 the * • 

delendan • , 

ment luu wiencaat contended that ih« pUinUffi had DohgUto euelor tbe 
KWTery of the property as they were neither thootmers no-thencuniDe'g of the 
Arjuixias. 

» 

iZifd, that the pUuitiffa beioj m possetaion for a long time with tie authority 
ud aeguieacence of the ywnete, namely, the Tui i AojuaMi at Surat, wore 
eatitlett to recoeor poiseuion from a t'cepasaer 

JlVA’.jt jAjisnEDJi r Babjorji NasiEtiaaJi ... (l&03)33 Bo» 499 


i^odUBti lo uL[Lbu until no Can coiuo in 
ESSIAJ^ EbBLUJJI t lliJI J,H \ianowEo 


(1903) 33 Bom 47^ 


QUARIil— Market t«i«e of land' — L of atMsriny the uarket lahe— 
‘“'‘‘““S-n-J »/■&»'», Jtl l®""> -•'< -'<■ f 

IS (^) — rtifnaii » by CciUeiioi-^Aria >, ti n of i»t rot t el 'itnant after Cot 
l/clors aicard—Sofireneej to Ihe Unlunal of App(ol~Con ol, la'tcn of rr'^ei- 
, enfcg— iinti A^qUmiion Ac' {J vj 18 'j), „e 

Set Land Ainiluiiion Alt ■ 


IIE< ' Placftes 

-Dk 

■ j I e'tofp-l 

by resjuiiieaU c»n prowl sTsa wli » tho'^rsNii’u of giving elTett to it vrll be 
to sicc loa what is ill-g*! m thj g n*« tf be n ' prohibited by luiuto 

CniiioiNLil. e fill Hapsiu , .. ( 1909) ^3 Bern 47!) 
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(lenrate), if her co wife has a son bom of her. CuUuca Bhatta IQQS). 
and Eagha\ananda explain that the text IS intended to prohibit £hiki 
adoption by the wife ho has no son born of lier And the cbaeta 
context in winch this text of Ifanu finds its place m his Smrth 
supports that mow It is immediately preceded by another 
text which declares, "If among brothers sprung from one 
(father), one have a son, Manu has declared them all to ha\ o 
male offspring through that son [Sacred Books of the Bast 
Yol XXV, Ch IX, 182] Vijnancshwara in the Mitakshaia 
quotes this text and explains that it "is intended to forbid the 
adoption of others if a brother’s son cm possibly be adopted. 

It IS not intended to declare him son of his uncle" [The llit 
Ch I, Sec XI, plac 36, Stokes's Hindu Law Books, pago 
424 ] If tins text has this limited meaning and scope, the 
other text relating to the son of a co-wifc, must have its scope 
siroilarlv narrowed hsMog regard to the fact that it occurs 
immediately after the former And that is the view which has 
commended itself to thcic Lordships of the Privy Council as to 
the scope of both these texts of Mann Sec Annajpurnt haeh ir 
V where their Lordships «ay — " Reference baa been 

made to the text of Slanu (Book IX Shlol a 188) in which 
he declares that if of several wncs one bungs forth a male 
child, all shall by means of that child be mothers of male issue 
In the preceding Sbloka he declares that if among several 
brothers of the whole blood one ho c a son bom they are all 
made fathers of n male child by means of that son Wo must 
suppose that all take the spiritual benefits of male issue but 
the law IS clear that for the purposes of inheritance the natural 
mothers and fathers rcspcctucly are preferred " 

Certain comracntatiea such ns the Uadana Parijata and the 
Yivadarnava Setu no doubt assert the right of the son of a nval 
wife of a woman to inherit the tfnjhan of the latter befonj her 
husband , but for the reasons wc hare given in this judgment, 
tlicir view must he held to find no support from either the 
ilitaksbata or the Yj avahata Maj ukha or the author of the 
bmnti Chandril a The last sajs "The issue of a rival wife 
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takc8 the property of tto stcp-mothor, where the latter leave 
no progeny, husbind, or the like [Smriti CliandnkEj Ktistoa 
sawmy Iyer's Ed. 2nd, pnge 135, section 38.] 

That the husband of a childless uoman is entitled to inherit 
her ttndhan before a son by anotlior wife of his scorns to us to 
follow ns a necessary corollary to certain decisions of this Court 
In Kestethaiv, Valah it >\as held that a step*niothcr 

could not inherit her step-son's property under the t^rci 
"mother” but that she could como in only as a gotroja 
on the authority of the decisions m Zaltlimhax v. Ja/wi* 
and Lalluhhai v. Manhurarlai^^ If a step-motlier 
cannot como in as "mother*’ in the line of heirs to her step son 
but can only come in 03 a gotraja tapinda, it follows, from t'e 
Bamc reasoning, that the step-son cannot come in as "son" hut 
can inherit only as ts^golraja %apinda of his step-mother. 

hor these reasons the decree appealed from roust be coofiriued 
with costs, 

B R 
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iStfort Hr Juittro ButseU 
INEC NAOROJI SORA13JI TABATI* 

Indian lm‘>lv€neg Act {ll and 12 Tlet c,S2), tees. 7,sS and 
tent't prn^erty at Shangl ai—Proptrty of imcltenti ai Shanghai 
OJlcial Atttynee of tie Insolvent Deb'or't Court at Dombay-Coirtcan erif 
tneolvent at Sltanglutt to Itand Offer property lo Ogietfd Assignee in Homtnj 
Court can order eommissicn totxamine tn«e(o.Mj at Shanghai 
The firm of T nud Co filed tbcir peUtioa in Insolvencj Bonit®/ 
29th April 1907 at winch tuue one of tlio paitners DI I'M nt Shii'ots'- 
M. subsequently swo-e his petition at Stanghai on 16th Odohfr 1907 
On 16ih March 1907 corlsin creditors of tto firm ob'^incd sn ordcrdncdiCo 
M, to oppear lefoio the Court of InsoUent Debtois at Bombij to be ciiwiMJ 
der section 35 of the Indian Ituclr^ney Act 

• ’ of 1907, 
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Bale nui was obtaincJ on L baU of M calling upon tba oppos rg crcJilors 
to show 5 nuse wl^ t! e abo\e order should not beset flsid 

The*-c credilon also (bfained 1 Pule BMi calling cn 51, to show can«o nhy 
heshruiJ uctdcl vernp to tlie Offici 1 Aas gnec goods belouging to the Insolrent 
firm in his posse's on at Shanghai 
These tno Bales were heard together 

lltld, that the property of tl e lusdient debtors fiim m Shanghai ves'e 1 
in (ha Official Assignee of the In^olreut Debtors Coart at Bombay, and that 
Court could order 51 to hand oaer such property to tho Official Assignee In 
Bombay. 

fortber that the Insolren^ Debtors Coml nt Bombay can onler tho 
ezamtnalkn of a mine's at Shanghai but cannot direct a witness to eomo to 
Bombay to hs ex mined there being no msehincry for that purpose 

The firm of Tolati L Co coosisling of four purlncrs on tho SPtk 
April 1907 filed their petition in insolvency in tho High Court 
at Bombay At the time the petition was file 1 one of the partners 
Jlaneckji Pestonji Talati wa» at Shanghai haiinggono (here in 
October 190o to look after the affairs of the firm Accordingly 
he did not join in the petition Subsequently Maneckji Pestonji 
Tulati fiysore his petition at Shanghai on iCth October 1907, and 
that petition was presented to ItU'^sell, J m the Insolvency Court 
at Bombay on 4th December 1907. Russell J,took time to 
consider his judgment Mhich hcdelnercd on lUh December 1907 
rejecting the petition on the ground tbut Slancckji Pcstonji 
Tolati was not nithin the jurisdiction of the Court^^t 

Among tho creditors of the insolvents was the firm of 
Abhecband Goculdas arliobad obtained a decree against the insol* 
vents for Rs 16,951 on the 8th April 1907 
These creditors on the 4tb March 1908 applied for and obtained 
an order directing Slaneckji under section 36 of the Indian Insol* 
vcncy Act to personally appear before the Court on the 17th June 
1008 in order that he might be then and there examined touching 
the estate and efTectsand dealingsof the insoh cuts and to produce 
all the books of account, papers and documents m any way relat- 
ing to the msohents’ dealings and transactions 

On tho same day a Rule mu was obtained by the opposing 
creditors calling upon UanccUji to shon cause why he should 
{•) (1907) 10 Boo h n.FI, 
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not forthwitli deliver over to tlic Official Assignee lor tlic Leuefit 
of tho general bodj of creditors the goods of the value of fifteen 
laC 3 belonging to the insolvents’ hrni now m his po'^sesiiou or 
subject to Ins control oi the sale proceeds thereof 

On the 15tli April IDOS a Rule ntSt was applied for and obtained 
on behalf of the said Mancckp calling upon the opposing creditors 
to show cause why the order for examination should not e se 
aside 


Setalvad in support of the Rule nm» 

Under section 4 of the Insolv ency Act tho Court cannot 

thin 


before it a witne«s who rc«5idc3 at a distance of more 


miles It is untrue that Manechjt is in pts es lon of 
money amounting to 15 lacs All the goods that were at 
when the firm failed were m the possession of the banks w o 
advanced money on their security 
U Wadta for the opposing creditor 
In In re Oawatjt it was held that the Court P 

to summon before it witnesses residing at longer distance® 
200 miles 


Setalvai in reply 

In In re Catea%ji Ooierji the insolvent had filed his sche 
Bombay and had b“en punished under sections 50 
llUBSEiLjJ —An important question arises on 
rule'' which were argued before me on Wednesday 
cularly having regard to the fact that it has been sugg^s ^ 
the proposed New Insolvemy Act for Presidency Town’’ 
shall not be an Imperial Statute. 

1 or if I am right m the conclusions I have arrived ^ 
highly desirable that the Insolvency Act for Presidency 
should continue to be an Impeiial Statute ^ 

On the 4th Match J908, M P Talati was callciJ 
cause why he should not deliver to the Official Assignee o 
goods of the value of fifteen lacs belonging t® 
firm now m his possession, ot the ®ale proceeds t erco , 
eectiou 26 of the Indian Insolvency Act 
tt) 0888) 13 Boro lU. 
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On Ihc sani'' day the same person was ordcrc I to attend the 
Court for examination under section 36, and on 15th April 1908 
he bj his constituted attorney took out a nilo c lling on the 
opposing creditor to shoiv cause arhy that order should not be 
set aside 

It appears tint a firm comprising X. S Talati, D S Talati and 
Ilujanmal llultanchand filed their petition in this Court on the 
29th April 190 and cn that day the usual vesting order was 
made M P Tahti was a partner in that firm and left Bombay 
for bhanghai in October 1003 Since then he has been carrying 
on the firm's business at Shanghai M P Tahti presented a 
petition to this Court to be declared insolvent hut it was held 
that this Court had no jurisdiction to entertain it see lie 
Manelji Peaionjt Tofaiif*! 

From the po^er of attorney put in at the argument before me 
it appears that ^ F Talati is a British subject and it is stated 
cn the opposing creditor’s affidavit and not denied that there is 
at Shanghai "a llnti'^h Consulate («tf— endently intended for 
‘ Consular *) Court ’ which has jurisdiction in insolvency ond 
jurisdiction over If P Talati It also appears on th® rule and 
order of the 4th Uarch that Hiej were sened on U P Talati 
through ‘ II B M ’s Supremo Court for China and Korea 
at Shanghai ” 

The first question I propose to discuss is wliether this Court can 
order U P. Talati to delner oier the goods of the firm to the 
Official Assignee of Bomhaj I deal hereafter with the question 
whether he has any of such goods m his possession in fact 
The Act for Relief of Insohcnt Debtors in India is an Impe- 
rial Statatev ami it must be bocuu lU uimd tlia.t ‘ tlic* jurisdiciitm 
of such Bombay Court” (and for this purpose nn Insoh ency Court 
stands on the same footing) is partly local and partly imperial 
"the imperial nature of the jurisdiction consists id this, that the 
powers of the bankruptcy courts to discharge debtors from thcir 
debts extend to all debts whercier contracted , that is to say, 
the discharge of a debtor by a court exercising bankrupt^ 
jurisdiction in England will discharge a debt contracted by the 
(1) (1907) 10 Bom L.n.SI 
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debtor m one of tlie colonies or colonial States or in India, an I tlip 
proMsions as to the \cstin" of property in the ofli er appointed 
to collect ond distribute it eA.tend all o\cr the Empire, so that, 
when a man is made bankrupt by a bankruptcy court in 
England, property which he has in the colonies or colonial 
States or in India will become distributable by the English 
Trustee in the bankruptcy, who can enforce his title to it 
Vol II, Laws of England by Lord Halsbury, title Bankruptcy 
and Insolvency, p. 6 and cases there referred to 

By section 7 of the Indian InsolvencyAct all the properly of the 
insolvent, whether within the limits of the Charter of the East 


India Company or without vests in the Official Assignee 

Section 25 of the Indian InsoUency Act would appear to he 
supplemental to section 7, foi it would beceitamly nnamolous for 
one section to vest all the losolvcnt'a piopcrty wherever Bituato m 
the Official Assignee and the Act i ob to contain a section effl* 
powering the Official Assignee to get hold of such property 
Now in In ie Qaneshdaa Panalal^^^, it was held that the Conrtfor 
the Relief of IneoU ent Debtors sitting m Bombay 1 ad jurisdiction 
to make an order under section 28 of the Indian Insolvency Ac 
against a person residing outside the Bombay Presidency The 
order asked for there was against a person residing at Amritsw 

It will be obserted that the Court expressly confined itse a 

the question before it, i c , whether the porperty was situate >a 
British India But it is generally clear that Mr 
who argued the case for the successful appellants also put ° 
case on the higher ground that the Insolvent Court would ma 

an order as to the properly of the insolvent whcreaei si u 

within the Bithsh Dominions His argument was 
Coming tosccisou26of tbc Aot it will appear that its wording is very 
Itsays ‘ that in c se aij pciaon thall nfter any such insolvertsha 
petitioned for bis discharge be possessed of or have nnder h s pov 
control any property whatsorer of sneU insolvent it shall bo lair n 
the ^id Court farther to order such person to deliver over soch proper y ^ 
to the Ass gnee etc The section thus saya any person ’ and not a 
residing with n tho limits of tie town and island of Bombay 
an Act of Parliament is in general terms it apilies to all countries 
Brittsh Dominion where the Impel al Parliament could log s a o 
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Callender Sjlet <C Co f Colonial Secretary of hrgot a id Davits where it 
IS said (16D1, A C, p 43G) — ‘If a eonsidenhon of the scope ind objec‘ 
of itatnta leads to the conclnsion tha‘ the l^islalure intended to affect i 
colony, and the words used are eikih ad to have tlot cffict they should 
he so construed ’ And further at p 467 * It is n much more ro sonihle 

conclusion that the framers of the Act considered that m usms general 
terms they were applying their law where or the Imperial Pari ament had 
power to apply it and their Lordslt ps I old that there is no good reason 
why the literal constmeUon of the words “houl I he cut down so as to maLo 
them inapplicable to a colony (i) 

The Court of Appeal Jid not express anj di«agreenient ^^lth 
this argument. From thu I take it that m this respect the cfTect 
of the Indian Insolvency Act is the same as tho Banl ruptcy Acts 
in England, Scotland and Irolan 1 under w hicli it is clear that tho 
moicables of tho Bankrupt, uhether in England or eKew hero, 
Become lested m the trustee or the rcpiesentative of the ere* 
ditors InStoiy on Uk Conftictof Laws, pp 333 and (1803), 
Isay ''moveables^' advnably as they are all that I am concerned 
with in this case In my opinion therefore tho property of the 
msol\ cuts' Arm lu Shanghai vtsted m tho Official Assignee of the 
Insolvent Debtors Court m Bombay 

The question then arises can this Court order A1 P, Takti to 
hand over such property to the Official Assignee in Bombay In 
my opinion it can, for section 118 of the English Bankruptcy Act 
13 a reproduction of section 71 of the Bankruptcy Act, 18C9, aud 
the Judicial Committee have held that that applies throughout 
Ihe Brilish Dominions S c CaHemUi Syles 5 C'w \ Colonial 
Seaetary of Lagos and Dai es^ 

M P. Tulati 13 a Dtiti«li subject h** is subject to tho In'oli ent 
Jurisdiction ot the Consul u Couit at Shanghai and theitforc m 
my opinion that Court cau order him if rcfjuestcd so to do by (he 
Insoh cut Court of Bombay to produce all U e moveable property , 
books, papers and documents of the insolvents* firm that may bo 
m his possession 

In England such an order would be of couisc— see In re 
levy's sulject to the law applical’e m 51ian<»hai 

Vx parte 
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Although on the affidavits hefore me it is not possible for mo 
to bold that ho has got in his possession property of the voule of 

fiftpeti lacs of rupee’?, still fiom the fact of his haMng presented 

his petition ininsol\cncj in this Court, it is impossible to suppose 
that he has in hig possession none of the mo\ cables, account 
boohs, etc, of the firm m which he was a partner. lalloired 
the rule ta be amended in this respect 
The opposing creditor must therefore mahe on application for 
suchaiequesl tobesent to n D M 'a Supreme Courtot Shanghai 
the terms of which must be submitted to me. 

Now as to the order for the e'camination of the said M V 
Talati I am of opinion that the order can anl should b“ W'^de 

“E>ei-y Driti h Court with jurisdiction m banhiuptcy or 

\encj, IS bound to act in aid of and be auxiliary to each other 
bankiuptcy matters , and an order of the Court seeking aid, 
a request to tl e Court whose aid is sought, will be sufBc ent 
authority to the latter Court to cnaUo it to eserci®e la regard to 
the matter of the request all the jurisdiction which either of the 
t^^o Courts in question could cvercise m regard to similar mat- 
teis^’ Yol. It, Lans of England, Ilankiuptcy and Insoh eocy, 
p 319, citings. 118 of Bankruptcy Act, 18S3,and CtlUa'ffi' 

^ Co V. Colomal Secretary of Logos and Laites^'^^ 

I see nothing to prevent a commission being issued by this 
Court for the examination of M 1\ TaUti and II. B M Sup- 
reme Court at Shanghai making the necessary order for 
esammalioQ thereuuder at the request of this Couit Of course 

I cannot direct M. P, Talati to come to Bombay to be examined, 
there being no machinery for that purpose 'i Iiis request to 

II 33 M Court at Shanghai mil also be submitted to me 
The costs of and incidental to the order and rules will be 

reserved to be dealt with by the judge who hears the case 
eventuallj 

Attorneys for M P Taluti Messrs Jrdcs^tr, Ilcrmusjh 
Linshato ^ Co 

Attorneys for Abecband Mr, M, B. Chothn 

B N t 
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Sffore J/r JutUct Slae^eod 

UDEHAM KESAJI (Ptil'tTiFp) » mDEEALIi\ ABDUL 1903, 

EATUM (DfyEMEiiiT) • CeMtr 15 

Jun’di'fion — Potetr of Ptgh Court to itstratn Jy injunction ajteiaon 
fromj'Toceedirg mxth a a«i< i» He Small Cciute Court 
Tha Hijjh Coart of Boailny his >nh‘‘rcQt po ror r stnin by injaa tiou 
a dcfeailan* in a salt filed m tho High Court from p oco Jiug in the SmalL 
Caa$*s Court at Bombay \nth “i *uit filed by th'* defeadsnt refernng to the 
same matter to which the suit iii tha High Court reUUs oi from filing further 
suits relating to the same subject moltcr ponding the hcaittg of the Ilioh 
Court suit 

Jmramdatx Zamon7<if(il not followed 

The plaintiff brought a suit m the High Coui t on its original 
side on the 17th September 190S ngamst the defendant, praying 
that the lease dated the ISth October 1907 passed by tho plaint- 
iff m favour of the defeadant be atoided and rescinded and 
praying that tho defendant might bo restrained by injunction 
from proceeding with two suits filed by him m the Court of 
Small Causes m Bombay and from filing further suits with 
reference to the eame lease. 

The said Small Cause Court suits were filed by the defendant 
against the plaintiff to recovei fiom tho latter the lent due 
under the lease up to the end of April lOOS 
On the 28th September 1^08 the plaiiitilE seried a notice of 
motion on, the defendant calling upon him to show cause why 
tho two suits filed by him in tho Small Causes Court against 
the plaintifl should not be stayed until the disposal of this suit 
Jinuah for the plaintiff in support of the notice of motion. 

The High Court has power to grant the injhinclion ashed for. 

See Bchary Dey Chura and Mungic 

Chand Qopal 


• fcult^o 70-Jof IMS 
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Itolertson for the defeudant 

The Court has no power to grant the injanction «oe 
Jairaaflas \ Zanon^al^^ Th" proper rcinel3 of the plaintiff 
was to get the Smill CjUiCS Court suits «?mo\cd to the High 
Court 

If the Court u. mdmcd to gran^ the plaintiff's application the 
plaintiff should be pot on terms by being required to dep «it 
m Court the amount of the defendant's claim 

IIacleod, J — The plamlitF has filed th s su t praying for a 
declaration that he is entitled to avoid the leas' to him by the 
defendant of certain pro m'^es date<l the 18th O lohor 1001, as 
modified by a writing of the 6th Pecembtr 3507 Pcforelbis 
suit avas filed the defend int had filed two suits No« 5o00 
12929 of 1903 m the Small Causes Court for rent duo under the 
said lease The plaiutiff now moves for an order and in« 
junction of this Court to restrain the defend int froai proceeding 
with the said Small Cau^es Court suits and from film? farther 
suits wich tefeixncc to the said lease pending the hearing o 
this suit 

It cannot bo denied that as the plaintiffs liability to pay 
under the lease depends on whether he will ba successful m 

avoiding it it is highly desirable that th"sc suits should be sta\ed 

proMded the defendant is in no way prejudiced thereby 
Mr Koberlson, counsel for defendant, however, argued lha* the 
Court had no jurisdiction to grant the injunction 

By the Letters Patent of 1823 the Supreme Court ins null o- 
rized and empowered to make such further and other interlccu 
tory rules and orders as the justice of the proceeding might seem 
to require and it was further ordained that the Supreme Court 
should also be a Court of Lqnitv 

By section 9 of 24 and 2j A ic c 104 it was enacted that the 
High Courts to le established under that Act shoji I ha\e an 1 
exercise all su'’h ci\il jurisdiction ongioal and appollate, an 
all such power and authonty for and in relation to then Iniinis 
tratiou of justice rs Her Majesty might by Letters Pitcnt grant 


TJd^sasi 
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anJ direct and sa% cash} such Letters Pitent might be otl)Cr\M c 

directed and •subject and ^Mlhoub picjndicc to t!io Legislatuo Uantiu 

Powers in relation to the inattcr'i aforesaid of the Go\ernor- 

General of InJn in Council the High Couits to be established HrarEiitr 

in each Piendency should have and cxcroiso nl! jurisdiction and 

e^e^J' power and authority whatsoe\er m any manner ^ested m 

cny of the Courts in the same Presidency aboli hed under that 

Act 

The m ended Letters Patent of I860 are silent on the subject 
of interlocutory rulei and orders but unJer clause 39 the law 
or equitj to be applied in each case coming before the High 
Court in the exercise of the ordmaij original civil jurisdiction 
•■baU be tbe law or equity which would have been applied by the 
High Couit if tho Letters Patent lad not issued It follows; 
therefore; that tho High Court has power to make such inte • 
locutory rules and orders as the justice of the proceeding may 
require provided they are not directly prohibited by the Letters 
Patent or by statute 

Section 63 of the Specific Relief Act (I of 1877) is as follows — 

‘'Temporaiy injonct ons are euoli stare toeouUoue nnlil a specified tine or 
until the fortlicr order of the Court They may l» granted at any period 
of a init, and are regulated by tba Code of CitiI Proccdani 

Sections 492 to 497 arc the only sections of the Civil Procedure 
Code of 1882 dealing with temporary injunctions 
Sections 402 and 493 enact that nudci certain cncumstances 
tbe Court may grint teinporaiy jujunctions 

I am askeJ to hold that the poweis of the Court to grant 
temporary injunctions are limited to those cases m which tho 
circumstances detailc 1 in cctions 492 and 493 exist and I have 
been referred to a decision of Russell, J , in Jatramdis v Zatren- 
as cstablislimg that proposition 
Mr Robertson argued that that decision was binding upon me 
on tho doctuno of slate (leasts 

It IS ncccssarj, therefore, tocorsider what was the actual 
point decided by the learned Judge in that case, 1 ecauso the 
doctrine docs not become applicable unless the point is the same 
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It often happens that when i case is caroEully e’tamiucd il 
will he found that the judge has not decided iihatitis srgued 
he has or that what at fiut sight may appear to h a principle 
of goiierat application can only apply to the pariicidar facts of 
the case The iniUnction was refuse 1 la that ease because it 

did not come i\ithin the terms of secbons ^ 

Cn il ProcedatG Code* hut I do not find Unt it was laid down aa 
an abstract proposition that owing to the prmisions of t o e 
sections the Court could not grant n temporary mjundion m 
exercise of its inherent equitable powers to do what was jus 
an 1 for the advantage of the parties 

The pass ge from Bla^kstonc on the rule of s'are dtcttit 
hyDa\ar, J in JamsicdjtO Tarachailv 
to tha days when judicial deciaious were considercl as 
tions nf what was the common law of EugUnd The 
to guide one m applying the rule appear m more 
the Afflcrican and English EncyclopaJia of Law -a 
>oi 20 trom p I o8 onward ^ 

The pasj^gos I quote are especially \al liable as the 
the Courts of the various States m America a^ 
respective decisions is ^ ery much the same es tl at of t e 
Hi^h Courts in India ^ 

J}e€tsians of coordinate Coufit To secUTO 
dee MODS a Court will as a general rule adhere to a ptiflcip 
down by a Comt having coordinate jurisdiction uuU 
changed by the decision of a hi^hei Court . The role 
IS not considered absolutely binding but may be departc 
in the discretion of the Court So a ^ 
decisions of a co-ordinate Court whore D ey are ov dent y 
through mistake or are so clearly erroneous that t u 
undoubted ' 

dectswns Distinction has also been drawn i 
appUcition of the doctrine of flare dccjsif where 
deciiion is rejied upon as catabhsbing the doctrine 
Variety of reasons a senes of decisions wiU bo give 

h) (ifiOT) S3 Bom ISSotf JI7 
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weight than a single decision. There is less likelihood o£ error ; 
nnj prc\iou 3 dcci'iion or statutes o\crlookcd in the one may bo 
considered in subsequent c.ascs*' 

“ Also the opinion and decision of a Court niu»t bo read and 
examined as a ^\hoIc in the light of the facts upon uhich it is 
based, and not applied by picking out particular parts or 
sentences. The fac's arc the foundation of the entire structure, 
uhicb cannot with safety be used without reference to the faetj. 
The deci^on is only an authority for wliat it actually decides 
and cannot he quoted for a proposition which may seem logically 
to follow from it.” 
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The last passage is especially pertinent to the present ease, as 
it is only by inference that it can be said that the learned Judge 
laid down the abstract proposition above rcfeiicd to The ilcci* 
sion by itself amounts to this, that the injunction was lefused in 
that particular case because it did not come within the terms of 
sections 492 and 493 of the Civil Procedure Code. 


But the question whether the powers of the High Court aro 
limited by the provisions of the Civil Procedure Code is dealt 
with exhaustively by Woodrofle and Mookci)ec, JJ., in Hvkum 
Okand liotd v. Kamalanand 

At page 931 VToodroffe, J , says — 

“The Code docs not as I taro already had occasion to hold, Pune&anon 
Siitjhv KunuHota BaritioniiV nffeettho power and doty of tbo Court.in 
eases where no specific rule exUis, to act according to equity justico and 
good COD ciCQcc, though lu Iho exercise of snoh poner it must ho careful to 
see tliat Its (lo^isioii 13 based on sound gt.Deial pr.nciplcs and is not in conflict 
with them or tlis inte itiojis of tho Legislatoro TIiC Court Las, therefore, 

in many eases, where the circumstances Kqmre it, acted opon the assnmption 
of the possession of an lol crent power to net ex debsto ^Ksttfice and to do that 
real and aubst mtial justice for the adniinistration, for nhich it alono exists. 
It has thus bc-ii held that, although the Code conUtna no ezpreai proxUion on 

the matters hereinafter inentioDed, the Court has an inherent powor ex deiito 
juslilia to consoLJale These instances (and there aro others) aro snIR. 
cient to show, firstly that the Code Is not exhanstiro nod, secondly, that la 
nutters With which it docs not deal, the Conti will exercise on inherent jnrisdic 
tion to do that jnitiei. between the parlies " 


(t) (1003) 33 Cal. 027. 


W (1005) 3 C. L. J. 20. 
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1£C«. 

Us^aiss 

Ktiiii 

r. 

lIirrsAirr* 


Al p. 940, o, J., vr* — 

* I c2*-:«2t rc^iu— iV.* c~fpwTrf’^ar*r2 -Vc- 

e4 br t''» p~oT '•■'s Ci.>2 , it ft! baro 

A'ir C”J 1 I"" s*' c^sr^’-A* 5 

3 C«*-v, cnWs «ca' 5 c* tb' Col' cia bf r» «* 5 . 

•- ixr *T fi^ i* . . S’'cba “x, u ca*ir*’^’^ 

TOr as dx «i - c* tis* Jci Coara. *e' iaJ ti" da"'* 
C<a^ c^*bs, Cva-*’T,a= wl!vi I r-ol calrr3'‘st 
ci ATirp^i T * }irp JCxjn W . . . 

ctj JtJi *te‘ilfin‘\ C trie's 


t iaaV'» 

= s 

»-♦ fui 

•z‘ 1 -'■ 


Sochoa 53 cf th*' Spoc:.nc R-^Lof Act n.'clx '•tatca. tha* t 
r'ry injanctioaa a*^ regulatoi hr tli- CoJe of Civil ** 

does not caict Ihst th' Coa*t shall coV s-ch 
iajuccticas C.S arap-ariie-i forn theC^d'. So that Mr.F = ' 
soa*s aj>;t 2 Cieai coalJ oalr pr^va I it tho Coi' had p*^*" 
that the C-oar‘' «hoald calr gra-'t teupourr njcs-** s ^“•‘ 
Ui5 partictdar circaa t5^^•‘•' d-'ta.’cd tL'n,’n co 
That thrf i.« cot th' of «'c*ioa. 4’>r’ to '97 Ivtsd-**. - 
in Jii‘1 ^ftsrf P‘r y H*— Cirr^ Bn* D a’'i * 

V Gijist .K--''-' 

In lay opn ca I ca at Iibirtj" to fo'low thovi d'C* ^ 

I thcr’forc grsat tb-* ipjanction a.ked for b-t Q" 
ant cjight be p’VjGjiceJ la tae e\uat o’ tb' plajnhd Xi^ * 
tin salt I cirvct hr coca,-'! d-nsa tb" ' 


that plaiaUff do b*!"* into tii*> Co-ri xvi^h a cae 


R'. 


the total of theftcj a*'ls-’'a^iior la Ih'Sciall Caa Cocx' 


CoU cf the xi.oEca to he cosU H the cac'-o. 

Attcrd-r' Rr : Ifait* /irf Jx/ir, 3!eI!J cxtS 

Attora-TN fo" doftcd-at i JTffz'x Fci’efjft irxt F* - 


Tv- ^. 


L. 


f ) r L u I. A.9- 0 ‘vm si Cii. 

P) ( 1 *^-) L. n. 10 1 \-i-i xc it'vc’SiCiii I 
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Dffore C’l f Jv 'tie S'O I anl 3lr JusUee Dalchehr 
b rOEVlini (VppriLi'TT AiD PtiiMirr) r II\Jl JVN 
31 VnOJICD BUI MAnOJIED (IvEsPOTDE-sr a5I> Depe-tdant) * ^otenltrlO, 

U Pro Cod- (Ac* X/Ko/ ISS’) t-eiiont W* iOJ 117 — Su\t dumittei 
ctnj It aht-ne- ofCoi-ufi — Platn'tff" pret‘%t w t\his Kitnesid — SiPe 
1.1 eot'i of < ej CtJinul—Jtttor Counte* re/iir>» hrnj \f 

•\t} T Cont-l a^'- to It pr ttnt — P a »« 

'^laas 102 aadlOj oftbj CviiP/oe Inr CoJo do a»t apply wiea the 
ntiff IS p ci^n 111 Coar‘ NotTilisjadin* tlis nai app annfo of th# 
a 3 8 Cjans 1 tli-* Caurt cia nnd*r m ll7 of thj Cod* ask ths plsintiS 
sti-oj rtl-dias to tli3 SJ t aad oia iMsmia> hia TTilnessH or 8ug5 st tliat 
- ’ iBstm 1 85019 o’Vr Caaas 1 to ozasios lUo witnesses, 
ae rale of al.«vu]g tbs eoiU of t»o Cons e* oa cieh side m tasation was 
^ d by tbo Jalg s in order to obruts the dulocatioa of tbo busmew 
cU migb* reu’t froa eas s being calM oa at tb* raa* line u two or 
Coirti in wjicb tbe 85319 Coau I was engsg*! Tbis rnlo bos always 
sapp’ea nted by lb"* onTrittea ra!o of Up Bar thx‘ oao or other Coaasel 
re^arn bu brief in good time if tbireisa cbaQ'**of neither being ablo 
t ad wa a tbi cap is call 1 oa lal tai* in eai* of dispate it u the daty 
* janior to ratnro the bruf or to maVo arrangements for som'' other 
to attend tintil be can come in 

I V E were two appeals from tbe orders of Mr Justioc Hassell 
the 21th day of Augmb 1933, the first lefusmij the apph 
oa of the plaiatiR to have the suit restored to the board and 
s’oaii J against the decree dismissing the suit with costs 
I I* plaintiff fi’cd this suit to recover certain monies from the 
^ in rtspeet of certain Hoondics drawn by the plaintiff 
fd\onr of the defen lanfc The suit wns called on before 
J , on iho 17t,h Angust, lOtJS, at n t,\nio vihon noAhtn 
'« plaintiffs Counsel could attend the Court The defendant 
laed issues and then another Counsel was instructed on behalf 
the p’aintiff to apply for a postponement This was refused 
d the suit was dismissed with costs An application was 
Je under section 103 of the Civil Procedure Code for the 
toration of the suit but this was refused with costs. 


Apr'‘^liNo* 13 a" 141 of 1003 'iwl ho. *50 of 1007 
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At p 940j Jlookcrjcc, J., sajs — 

‘ I entirely repudiate tlic tlicoiy tli-vtonr powers are riqdlyci-ciiuscrlj 
cd by tba prOTisions ottlio Code, nnJ that wo liavo no powci tow’'!:*!® 
pirticuKr order, though it may bo Absolutely essential JU tlio intcrc t ft 
justice, unless some scclio i of tho Code can be pointed out ns a direct 
ftutlionby for it Soeb a Uioory, morcorer, is entirely mcons slent inlli 
various decisions of tbe Judicial Coaimittefl and of tbe diHercnt Hj, 
Courts of this country, among wbicb I reel only mention thoic m the eases 
of J?aw Kxrpalf Al issumat Rup JCunn • • i'lO'endro ciJ 
The ClttfJvatiee atrd Judges of 11 1 High Oour^ of JJ 

Section 53 g£ the SpcciBe Relief Act merely states that tcaipc 
raiy injunctions are regulated by the Code of Oivil Procedure, i 
does not enact that the Court shall grant only such temporary 
injunctions os arcproiided for in the Code So tint Mr ^ 
son’s argument could only prevail if the CoJo bad pres^i ^ 
that the Courts should only grant tempoiAry injunctions an 
the particular circumstances detailed therein ami no c 
That this IS not tho effect of sections -192 to 497 has been eci 
in Raah Behar^ v Blmcani Chtr i Bhoae''^^ and ^ 

V Oopal RamS^'^ 

In my opinion I am at liberty to follow those decisions 
I therefore giant tho injunction asked foi but as the e 
ant might be prejudiced m tho e\cnt of the plamtid ^ ° . 
this suit I diipct as suggested by counsel during the argu _ 
that plaintiff do bring into this Court within one neek Rs 
tlic total of the amounts sued foi in tho Small Causes Court su 
Costs of tbe motion to bo costs m the cause 
Attorneys for plaintiff Mcsin Jir/iowyir, 

Attorneys for defendant Jfessrs Fcstonji, i?iuZ*w wnd 


0) (1883) L n 11 T. A S'; 
p) (18S3) L B 10 1 A m 


(3) (lOOC) 81 CaL 07. 
M) (1000)31 Cal 101 
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Before a Jui'ue SulianAMr Jasltee Hatehelor 
ESMAITi EDRVUnr (ApprLLiM AXD PiiiNTirr) v 11 U1 JAN 

JliHOMCD II WI MAROilEO (RksPO\dem aw Detbmdvst)* Hotenlerl^, 

Ciod Pro‘edureCoie{Aei Sly of 1S3‘'), **e<wn» W’, i03,J17 — Sint dismissed 
cieinj t) aiionje o/Coii’iigl — PlatnUff present w t\^ns witnesses— Bide 
altiwiig costs oj ficj — Junior Counsel should tciun» hrief %f 

n‘Uh‘’r Co tns''l oils to It present— Pi r tiee 

S' lions 103 md 101 oEtbg Ci\ il Proc Jot. Coda do Out applj whan tUa 
pHmiiE 13 p'cicnl in Conrt Not ritlwlaadmg tlia non app arinco of Ilia 
pbmt fl a Cjuns»l tlio Court c\a und^r 8«cSo3 117 of lha Codk. nsl, tUs plamtiEE 
qccsti 03 rchtinj to fha suit and om oximina hia rritnasaes or suggest tliat 
ho ahould iQStdi't aomo other Couns') to ciauama tUo Tritnesses 
The role of aKowiug tbs cotU of t»o ConQ>el oa oieh side m faiation was 
n^roiucei bj tbo Julg a m orlar to obrut» tho dislocatioa of tbo business 
nb^b migUt ronlt froa cisn being call*! oa at tbe •anjetimo in two or 
moro Coirts in w'aieb tbe 81313 Couis'l wis engag'd This rule has always 
bo'a supplemented by tb' unwritten ralo of Ui Bit tbi*' eno or other Couaaol 
mast ra^'urn bis brief in good (imsif thiroisa ebans' of neither be ng ablo 
to B't'ad whin thi eisi is ciU>i on anl thst in eisa of dispato it u the duty 
o'* tbs juaior to return the brwf or to mtho nmogements for som'* other 
CoJns'l to att‘‘ad until be can come in 

TiiESE were two appeals frozn the oidtrs of Mr Justice Russell 
ilttcd tho 2Uh day of August 1933, tho firat lofusmt; tho apph- 
cttioa of tho plaintiff to have the suit restored to the board and 
tho seesnJ against the dcoiee dnrais->iag tho suit with costs 
The plaintiff fi’ed this auit to recover certain monies from tho 
defendant in respect of certain Iloondies drawn by tho plaintiff 
in favour of tho defenlant The suit was called on before 
Russell, Jj on tho 1 7th August I9(fS, at a time when neither 
of tho plaintiff's Counsel could ottend the Court The defendant 
raised issues and then another Counsel was instructed oa behalf 
of tho plaintiff to apply for a postponement This was refused 
and the suit was dismissed tilth costs An application was 
made under section 303 of the Citil Procedure Code for the 
restoration of the suit but this was refused with ca^ts. 

• Aj pMli Vo» 13 a" I i 1 of I'VOS ’’ml ?5(J of 1^07 
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The plftmfiff thereupon filed these two oppeils. 

J’tnnah and Setahad for appellant 

Tho emt wascalled on \crjune'^pectedlj on August I7lh Oa 
tliafc doy there xrcro two long cau«cs and one commercial 
down for trial botoio this suit These earlier suits suilJfn'f 
collapsed and this suit was called on at 12 15 o'clock At 
moment both tho plamliff’s Couns"! were engaged ad^ireshini 
other Courts The pHiutiff was ptjsically pro cat la 
Tho question, thou arises T\hethci wheronplain ifFhasinshc ^ 
Attorneys and has signed a warrant m their fi'our 
them to appose and conduct tho casc on hia b'^hall 
Attorneys have instructed Counsel and have duly hriele 
tho mete fact of the plaintiff s physical prc3''UC’ in Com 
ho said to bo an appeaiance under section 103 See 

■V JfariaSuMyaP*//atW, Sir Arnold Whites judgment Acc 

ing to that case the mere fact of the party's phjjical 
m Court do s not mean that ho appeared on Icr ^ 

Tne words ^appear in person' ha\c a well defined meaum'^j 
Mhen a party appears to conduct his own case 
Attorneys or Counsel Tho fact that another 
instructed to apply oa behalf of the plaintiff for 
does not mean that there was any appearance oiVhsha 
plaintiff Sco also ShbenJra A'aram Choadhnrt\ 

Mantlal J)hunjt v Gnlani llnsein Vaster''^ t 

The defendant brought into Court Ks 207-‘^^j 
ought to have in any event passed a decree for ll\iis 
favour of tho plaintiff under section 103 which sayli 5 
defendant appears and the plaintiff do's not appea^ 
shall dismiss the •suit unices tho defendant admits^ tl'® ^ ^ 

or part thereof in which case tho Court shall pas«\^ ‘ 
agamst the defendant upon such admission ^ ^ 

ZowKi/eiand Strang lan^ Advocate Geocrah for the rM 

■ //’f 

Scott, C J —In tins case tho plaintiff sued the de^ ( jai* 
eiglit thousand three hundred rupees TJio defendaj 
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written statement admitting tlio claim to the extent of Hi 107 
only which ho brought into Court The suit wa^ called on on 
the I7th August and tho pla ntiff wai present m Court with his 
Attorneys’ clerk and his witnesses rcaJj to procccl iMth jhc 
h“anng of tho suit, but the two Counsel whom ho had initructc*! 
were both absent The defendant’s Counsel appeared an 1 raisM 
issues and another Counsel was instructed by the plaintiU’H 
Attorneys’ clerk to apply for an adjournment «hicli, however 
was not granted Tho Court after wailing for some tuno for llio 
plaintiff’s regularly instructed Counsel to appear, on tltcir non- 
appearance, dismissed the suit with costs 

It IS clear that the order of dismissal cannot stand bccau'-o 
the plaintiff was entitled to a decree for the sum of Ri 207 
brought into Court, and as it is necessary for us to paiis a deerto 
£01 that amount at least, we think it is open for us to neon 
aider the vrhole case 

The plaintiff I as hied two appeals, the first an appeal against 
the order VThich was made unler section 103 of tho Cnil p,o. 
cedure Code and the second an appeal against Ih'* decico dismiss- 
ing his suit 

In our View sections 102 and 103 of tho Code do not apply 
because the plaintiff was presentm Court lie did appeal andlio 
was ready to go on with his suit as far as his own ovi Icnco and 
that of his witness'’8 was concerned, and tho Judge notwithst ind- 
mg the non appearance of the plamtift s Counsel could under see- 
tionll7 of the Code have isLed the plaintiff questions rclatiii«» to 
the suit and could have examined his witnesses or suggesto 1 that 
he should instruct some other Counsel to eximino the witnesses 
Wo do not think that it tan bo reasonably contended that the 
plaintiff did not appear, and if ho did appear then there is ro 
case for tho application of sections lOj and 103 

We think, howevci, that having tie case now before us m 
consequenco of tho Judge’s error m not passing a decree for the 
plaintiff for the sum of Rs 207 brought into Court, we ought m 
tho interests of justice to set aside the decree and direct a new 
trial 

n037— 3 
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In making this order, however, it is necessary that we should 
protect the defendant from loss in consequence of the expenses 
that he has been put to The plaintitF must, therefore, pay the 
costs of the day incurred on tho 17th Augnst, the costs of the 
order passed on the application under section 103, the costs of 
and incidental to tbo drawing up of the decree dismissing the 
suit and the costs of both these appeals 
The result will be hea\y costs upon the plaintiff owmg to the 
neglect of his Counsel In this connection it seems necessary 
to remind the Rar that the rule of allowing the costs of tivo 
Goursel on each side in taxation was jntroJuced by the 
shortly after tho establishment of the High Court when several 
Divisional Courts sat simultaneously on the Original Side 71® 
rule was introduced m order to obviate the dislocation 
business which might result from cases being called on at the 
same time m two or more Courts in wnicb the same Counse 
was engaged This rule has always been supplemented by the 
unwritten rule of the Bai that one or other Counsel inuat return 
his brief m good time if there is a diance of neither being able 
to attend when the case is called on, oad that in case of dispute 
it is the duty of the junior to return the brief or to make 
arrangements for some other CounsM to attend till he can come 
in If members of the Bar disregard their obligations in sue 
cases the justification for the two Counsel rule will cea^e W 
exist and the rules for taxation between party and party w 
have to be revised by the Judges 

The payment of the costs, which wo have ordered, 
a condition precedent to the hearing of tho suit, the defen an 
undertaking to liave his costs taxed and tho allocatur serve 
within three weeks 

Attornej s for the appellant Metsrs V adta, Qandhy 5 
Attornej s for the respondents Meitn Tayne ^ Co 


D ^ 
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SefoTe Str Batil S’att,CkttJ Ju»Uce,and Mr Ju$Uce Ba'cl thr 

CHEtAGAKL \.L KISHOREDAS (oniaiHAt PiAivrirr), AppzitiST, p 
BAI nAPKIlA (oiticnTAi. DBreKDiKT No 2) RrspoKBENi • 

Ctvil Proceiure Code {Act SIV IS — Setjuittata — Flea of res 

judieata can prevail even vAere its effect ts to sandton icAat is xllegal— 
Bhd^dan and ITaneaddrt Tenures Act (Bombay Act V of ISG''), tee S^ 

A plea of estoppel bv rejjiftfifofa can prevail even nkeretlie result of g ring 
effect to it mil be to sanction what m illegal m the sense of being prohibited 
by statute 

Second appeal from the decision of Chimanlal Lalhibhab First 
Class Subordinate Judge with appel!|ite powers, at Ahmedabad, 
confirraiQg the decree passed by B G Dcsai, Subordinate Judge 
at Kaira 

Suit to recover tent 

The property, n-ith respect to which the suit was brought, 
belonged to Qovind and Gokul It formed a portion of a bhSg 
or share j any alienation, assignment, &c , of which wos prohibited 
by the Bh4gd4n and Narwddiri Tenures Act (Bombay Act V of 
18C2),scc 3 

The lands in dispute which formed an unrecognised sub divl> 
eion of a bbdg, were mortgaged by Govind and Gokul to 
Chbaganlal Kishoredas (plaintiff) with possession on the Srd 
February 1893, On the same day Govind passed a lease to the 
plaintiff for a term of fi\c years There were many other 
subsequent leases, the last of which was passed by Govind for a 
period of one year on the 10th September 1902 Even after the 

* bocond Appeal >o 211 of 1008 
+ The iwtion runs as follov* — 

3 It shall net fcclawful too icnato Ofe gn, no tgape or DtlcnMsc cl arge or 
incnniber any port on of anyblilgor si are in any BhigdSri or h<arn-idin villa'-a 
ether than OTCCOgBitfil snb-diT Sion of acchbliig orahara,or toalcsato assign, 
inortgagoorothciwiie charge or iceusihcr any home-stead bnilding-ilte (gabbla) 
or premise#, appurtenant or apperdant to any tnch bilgor share, or rocegniscd 
anb-diTl sion. appurtenant cr appendant tberctos apart or ecparatdy frem any tucb 
bbig or abaro or recognised aub-diTiiioa ttincof 

• • • • • • 
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expirj of this period, GoMud rcniained m po 'session of the lands 
till his death Tvhich took place in June 190o After Ins death, 
his widow Bai Harkha (defendant 2) cultivated the lands 00 
behalf of heraclf and her minor sou Ambalal (defendant 1) 
During Govmd^s Iife-timc, he was sued by the plaintiff for 
rent for the years 191I2-03 and 1903*04 and an w/ar/* decree 
was passed against him. 

The plaintiffs now sued the defendants to recover from them 
rent for the years 1904*05 and 1905*06 

Defendant-J contended (tn/er alta) that the Imd m suit vm 
N arwa land, and that the sale or mortgage thereof m favour 0 
any person other than a Nanvitddr was invalid and that it 
not bo dismembered, nntf that as the plaintiff could not gt 
possession of the land under the Eh^gdilri Act he could not c « 
the rent thereof. ^ 

The Court of first instance held that the 
the plaintiff was illegal, and the lease of the laud on 
the said mortgage was invalid, and that the plaintiff 
recover damages m lieu of rent. 

On appeal, the only issue raised m the lower appellate Court 
Was "Are the defendants-respondents estopped from 
the title of the plaintiff appellant and are they liable fer 
amount claimed by the plaintiff-appellant^'' This issue ^ 
found in the negative 

The plaintiff appealed to the High Court 
21 C Coyajt (withZ A AjJo;!), for the appellant — 
that the mortgage in our fa\our is void under the BhagdAn > 
1SB3 , bnt the lease which has been passed to ns is not on t 
account \oid The lessee Govmd paid to us rent for a num 
of j cars, and e^ en allowed on e* farte decree for rent to be pu® 
agamsthim Refers to \ Aldool Gt ffoor^^ , ^ 

2^arayanPaty 2<rt$hnajiArjun^ ,22aloj%v "RatneinndfoP^ * ^ 

K\lahhai\ narsovant'^ , Morion ^ Wcodt^^^ , S<f^ort>^a 

(3) (IfO'*) 27 Bom "C2 
(«» (1601) JO Bom- 133 
O) tlS'Tl) L n. 4 Q B. 203 


(l) 0878) 4 Cal. 31/, 
0> (J8“5)8Boin ICO 
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% Chtckaya Uegadt^'^ Ihe decree in the previous suit operates 1900 
as rM /Htfiea/fl ])KarJ:aDas\ Alhny Singk^"'^ , Jamodar Evigh CnnAOiNtiL 
V Serazudhn Ahamad Chavdhurt^ „ ^ 

BaI IlABKnA 

Halantal BaneMtoddn for the respondent —We submit that not 
only IS the mortgage sold under the Bhagd-tn Act, 1802, but 
the lease also shares the same character, it being an alienation of 
an unrecognized division of a bhdg under section 3 of th# Act. 

The decree against Govind being er parte cannot operate as 
res judicata Zlodhniudun SZaha iUmdttl \ Further, 

vrbere the effect of res jidieata is to \alidate what has been 
speciGcallj prohibited bj statute the plea should not be allowed 
to ptesail, otherwise, it would be open to the parties to effect 
transact ions in an indirect way, which they cannot do m face 
of the statute 

Scott, C J —On the 3rd of February 1003 a possessory raort. 
gags of certain 'Dhdgddri land was executed by Go\mdKbodabbni 
and his brother in fai our of the plaintiff. On the same day Go\ md 
passed a tenanej agreement to the plaintiff whereby he took the 
land as le«sce for fl\o years Fuilhcr agieements of a similar 
nature were subsequently executed by Govind m the plaintiffs 
fas our the last being of the ISth September 1902 for one jear. 

After the expiry of that jear Govind continued in possession of 
the land until his death in June 1905 On his death lus widow 
the second defendant cultivated the land on behalf of herself and 
the first defendant her minor son. This suit has been brought 
by the plaintiff to recover the rent of the land for two years 
namely 1904 5 and 1906 G bio objection has been token tliat 
rent accruing due in the life time of CoMod is not claimable 
agpinst the defendants personally in this suit. The plaintiff 
comes here in 'special appeal having failed in both tl e lower 
Courts 

The l<ind the subject of the mortgage and of the tenanej agree* 
ments is BhdgcHri land, part of a Natwa, but not a recogni«cd 
Eub*di\ ision of a shato or Bhitg the mortgage is therefore unlaw* 


(0 25 Mtd. 507 

(2) (I'X)8) 20 All 4-0 


P) (100 ) 85 C»L 0-0. 
W 18 CJ tea 



48G 


1900. 

IJOUBIV 

iMfaOTR 

WENT 

TitP-rr 

e, 

Jalbuot 


THE INDIAN IiAW REPORTS. [YOR. XXXIU 


increase the amount of eojapcnsatioa iole paid for the land, under scclitn 
40(2) Itfieeraanot The right to quarry iras m the owner of NowrojiEiH 
and till within the last 10 years qnarr} mg had been earned on quite tlose to foe 
P ots rn qaestion TVe ihinL the right was not totally destroyed by thelelt 
of the plots for huiUmg purposes, but wss eimply kept in abeyance dflno|ttf 
occupation of the land by the tenants 

The owner of the IIill was, so as to say, possessed of the freehold 
owned the soil and ludtho iJght to quarry, but that right he couWlJOteIe^ 
oisoaolongas liia lonaots oconpied the land That right would rcTiTC ati 
he would become repossessed of it st nny tiwo bo bought out the toeanl* 

The claimant was the only p.isou to appear before the Tiibnnd clam'tS 
full eompenali m for all interests The tenants did not appear, anddidcct 
moke any claim 

Under these cironmahincej. if this siew was correet, it would follow tfut bo 
new interest waa created after the date of Notificahon; ror WM any i***"®®* 
that prevlcttsly existed enlarged after that dale The inlmst la the nght 
quarry was tboro, it was m abeyance for n tetoe Tbe teasutvwbohadtaht" 
the land on lease for building pufpoj,cs, had no right to gianyrthcfw®" 

entitled to the use of the sorface bud only When, ther«fo«» 
bought out the tenants’ building rights, he become r»pos«e«3 of 

onginaUyhadaslhaowneroftbefod in the •eret plots. Asti plot* 

610 there was no dispute and claimant wa, admittedly the owntt oUU Intewb 
m them 

Tie case presents nnothei difficulty, fur, if each plot is taken 8ep»»‘«l/ “ 
so Tory email m size that it wouM not be possJb'e to rany on quatryms 
ations with safety lo Ibatcasowo think itfoirlliak somelbing 
00 allowed for the chance of ncqmnng the other idotswasto gelsn™”^'“ 
area 


Under the Land Aequisilion Act, seclion 23, we hwo to ascertain the 
Taluo of the hud To do lliw, it has been hold by my prsdeccsSM \w tiH-® 
thatitwMnotiiece^iry toTalnethc interests of the landlord andthoteo*^ 
separotolj, but all interests shonU be rained together. In tererei'rt 
Of 1005, Mr Macleod saidihatit was not intended that the CoUecter shfluW 
ap it up uilerc^ts and value them separaUly nnd lnd{i<end«utlv , b-'* 
inslonca to treat a Undloid • interests and a lenaof. interests m tl c tune 
As istincfc things to be valued apart from each other 


The trritnieiit of the Jiffeiciit Bcfercnccs as one ilifircnec slrcnsth*^^ 
c aitnani’a conteiitiQo dctoandlDg compensation fur hw qnarvy nSb'** 
question fop decision u an Important and difficult on® and 1 )iaiccon‘eqW’’'^f 
«l>rMScdm) willingQesa to grant a certificate of Appeal JottclbfchCeotf. 

» are inclined liowerer to hold and wo find that cWmant has not #fqun^‘ 
onypewor tnlargod Interest « tentuof sociion i9 (2) w as U* mcrrasi 
*«OMf of comiwnsation to he jald for the land 
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The Tribunal fmtlier worked out altcmativcly compensation 1P09 
on a rental basis and m doing so, they remarked as folloiss — Bombiv 
“If the metbod adopted by Hs for the ibo^c Taloation is not necepU-d bv tho 
High Coart, the other method to follovr would 1» to determine what a prudent Tufst 


purchaser would pay on xaluing each plot aeparatoly and allowing some cstra 
> lua m consideration of the chance of acquiring lha adjoining plots so as in the 
cndlo geta laigo qaamable area Inthatcrent we wonldedopt thevaliiation 
made by the collector, but with tbis modiBeation tbat instead of allowing 14f 
vears* purchase as ho has done wc would mcrease the number of years 
purchase to 18 18* 

The Trustees appealed to the High Court 

iiotp«rfc«and Jarthne (with Messrs Ctatoford, Bioicii and Com- 
^a«y) for the appellants —It is not competent to the claimant to 
acquire a new interest in the p’ots after the date of the Noti- 
fication issued under the Land Acquisition Act (I of 1804) The 
claimant Jalbhoy bought up the tenant’s rights m seven plots 
after the date of the Collector’s award. But as soon as the 
Collector's award was made, the land \csted absolutely m His 
Majesty under section 60 of the City of Bombay Improvement 
Act, 180S The tenants had no other interest left to them except 
the right to receive coinpcnsation awarded, and Jalbhoy cannot 
claim to ha\ c got anything more than such right by reason of 
the said purchase 

The Tiibunal of Appeal erred in allowing the cases to be con- 
solidated before them The consolidation cannot be allowed 
avhere its effect is to enable a patty to pat forth a claim which 
he could not inal c if the consolidation were not allowed 

Further, the Tribunal haaeeircd inaaluing the land here on 
the basis of un unencumbered free-bold and then proceeding to 
divide the amount into iliffeient interests Property to be 
acquiied must be valued r^’^/ j at the date of declar- 

ation Land in the abstract can have no market value There 
can be no such thing as the market value of land in the abstract 
separate from the interests therein "What one buys in the 
market IS the interest in the land. The market value of land 
must mean the aggregate value of various interests in it The 
vv ords used in a conv eyance of land ore lalways •' the right, title 
and interest of X Y Z ” 
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The difficulty of aiienipting to \aluo land m the abstract ivjil 
be apparent from the following instances — 

(1) It has been held by the Privy Council that the Collectors 
a^^ ard is merely an offer made on behalf of Government If tl e 
Collector is to value in the abstract how can he make an offer 
to ^ arious persons having no interest m the land ^ In -f* 
Bsufah Salehhat MacleoU, J , has held that the term “claimant 
in the Land Acquisition Act, 1894, means the aggregate bodj of 
claimants and that the offer has to be made to the clamiantses a 
bodj I submit that this is not a right interpretation 

(2) The land is acquired free from all incumhrsncc , ^ S 
easements Hou canyon laluo laud m the abstract /rcoff®"' 
easements ? The easements might be more \ aluabic tl an tft 
and j ou must s alue them separately 

(8) In cases of Toka tenure, the interest of the Toka tensul 
has a market value and is sold every day. Free hoH 
old It wns held that the Government was not spartj in r 
csted m the v aluation of Toka tenure land under the 
Acquisition Act The City of Bombay Improvement Act wa, 
therefore^ amended subsequently sons to make tho Oosct 
a party interested 

(4) In lands hold on Samd tenmc, there w a 
Government resuming the land How can jou value svicU 
as unencumbered free-bold? If you do how can jouappot 
tin. interest of GovemtneuI, which is merely a chance of Govern 
inent resuming the land/ 

1 submit that even under the Land Acquisition Act tl^ 
separate intcicsls in land and not land in the alstrflct are to 
V alued Section 0 of the Lond Acquisition Act 'speaks of cIaiio| 
compensation for all interests m the laud Section H aho ^ 
to interest'’ in ibe lands, sections 3^ £0, 21 and 23 coutoinl 
separate awards of compensation m cave of persons lO ^ 
separate interests in thclands The whole scheme of t e 
Acqui'^ition Act 13 to compensate iidividoals for Ibcir sepa 
interests The piinciples of English Law, therefore app 3 
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according to wlncli the \nlno to tlio owner and not to the 
aerjairing bod\ is to bu delenniaed amJ airorJcd Sco S’<Uing ' K<miji7~ 
% Mtlropolxian Board QfWotki^'^ Vemy^, Ihahami 

%. Mayor, .iliernien, and Co«»JO»»^ ihtCxly cf Tondon Cnpps lni*r 
on compensation (4tb Edn ), p 109 JAtriiov 

Iho appellants further snbmiUcd tint owners of separate 
properties cannot combine «o as to seeme a largei \nliio for then 
combined properties Value of a large area made up of 
irregular plots if sold as one plot would be much larger than the 
aggregate •\aluea of tho separate irregular plots Such valuation 
IS not allowed, foi bj so valuing jou would be giving each 
separate onnci more than be is entitled to bj way of compen- 
sation for liis interest Seo Mayor of Tyncuouth nndDilec/ 
erland^^'* 

Tou may give something moic for the possililitj of the 
clamant acquiring the adjicent lands and thus incica«jn<r tlic 
value of Ills interest. But tbc possibility must not be vci} 
remote The tenants iii tho piesent case aic Fazandar tenants 
an I have a permanent interest in the laud Jalblioy i-, the 
lazandar and has the right to receive the rent and 

nothing elst The tenants etc tho owners of the land subject to 
the payment of ground leat, there being no power of re entry in 
JalbliO) Ihc tenants and Jalbhoj, tliciefore, cannot combine 
Further, it is not the tenants who come mid ask to combine but 
a pei'sou who has bought up the Icnauts’ rights after the 
notification No difleroiice exists between an outsider and a 
Fazandar bujuig up the tenant * rights If the tenants cannot 
claim to combine, bow can a peison wbo has bought their rights 
do so 

^Vs regrrds the principle ol valuation, the obsLivatiuns m 
Gmernnenlof Bomf ty\ Metp-anjt MxnchfrjiCofui^^ fxnCxCoJlector 
of Sefja u \ art against me 

Tlic ti ue principle is to v slue 11 o intcicst of each holder of n 
tcnuic and give him a sum cquivnlcnt to the purchasc-monej of 

(l) (18'Oj I 11 G Q I 3" it r 41 <*) (I'^l l*! T. L r cso 

r) (isn 1/ It 5Eq 2-'7»tr "Sv (5) 0*^8) 10 Bom L 1? noj.tp 013 

0) U'c ) I I f I 1 C o at pp 6 *^ 6j 3 W (IfO ) 10 Ben I* T C.p 
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such interest J)t»rtt(lra karattt Toj \ T^inam d 

\ Secretary of ^iott/or lni%nS^ These cases Trere decided under 
the lAtid Acquisition Act But the present ca-se falls under 
section 4Q (2) of the City of Bombay Improienient Act It 
shows pointedly that \ott must snlue the separntc intere-’l? 
separately 

Jflihhoy IS not entitled to s-iluation on the quarry in" basi< 
Originally, there ucic t«o aUcinntises before tbe oirner of thr'C 
plots (1) Hanging on to the land without the prospect of any 
return m the immediate future on the chance of quariymg it later 
on when the same could he piofitable, or ( 2 ) Jeltm" out the lanl 
immediately for building purposes aud getting an itumediato 
return forthe same ThoownerhorechosethcsccondaU^r^^^*’^ 
and got rt large return during these years Ht cannot noa* 
tho profits of quarrying 

(Advocate General; with (matrucictl 

Pisfonji, /lt<sh, (vnd Ao/a) for tho respondent— 1116 qaestwa as 

to how the value is to be us g«sed re^ohes itself mto Uo 
questions (1) Is it land or voritus interests in land which arc 
to be valued , and (2) Is the Collector to be allowed to projuJico 
the owner by splitting up the land us ho thinks fit and imV 
mg separate cases and separate awards for the parcels into 
which the land is split up T sulmit, the answer to tb<i 
question IS land , und the '!Ccond question must be ansa cred mtl « 
wegatne As to the first question, I lely on the plain meamns 
of ccfions 3u, 4, G,0 11, yO, 21 22, 2D an ISO of the baud 
AcquiMtion Act, ml oi the case of ColUeior of '' 

If the argument of tho appellants is to 1 cgi'cn effect 
to then you must “iibstitute "narket value of the 
interest m tho land,* for Ih© phra«o “ roaTkct value of Hnl” 
section £3 of the Lond Acquisition Act, ISol 

In 1} e present ca«c, Jolbhoy was the common owner of the d 
and tlic quarry It is quite nnmutcrial to wl nl u^c the owner 
rnayJn%e put his Innd If you treat the inlcasts us hs'in? 

(I-HJli 30 Cl 601 t« (I 0 5101 
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combined, then wby not fts-iume n combination for a common 
oisncr. The claimant was at the date of the declaration entitled Uoubit 
to the ^alue of the land on thequarrjing basis minus what it 
would cost him to buyout the tenants The market \alue is Tbpst 
what a purchaser would gi\e for all the interests combined. jituEor 

Zotoiidei in reply —Once you a'^sume combination there is no 
obstacle to valuing the land dn a qnarnablc basis But the 
combination must either lest on fact or bo assumed in law 
There is none in fact, under what law then cjiu it be assumed f 
The whole scheme of the I and Acquisition Act is compensation , 
therefore the enquiry must be what is the man losing ? The 
Court cannot undertake to "compensate” foi land in tlie abs- 
tract The English practice is to compensate for separate interests 
See Lands Clauses Consolidation Act, 1815 (8 and 9 Vict, c 38), 
sections 9, 12, 16, 10, 18 , Housing of the Working Classes Act 
lo3 and 54 Vjc , c 70), 'cction 21 (1). 

Batchelor, J. —This is an appeal from a decision of the 
Tribunal of Appeal appointed under section 48 of the City of 
Bombay Improvetnent Act, 1898, and has reference to the 
amount of compensation to be awarded to the claimant, Jalbhoy 
Aidesir Sett, in respect of nine parcels of land which have been 
acquired by Ooicrnmcnt for the Improiemcnt Trustees under 
the Improvement Act, 1898 The compensation awarded bj 
the Special Collector was Rs 11,803, and on appeal to the 
Tribunal this sura was increased to Rs 42,301 with interest at 
6 per cent on Rs 30,560 Against this award the Improvement 
Trustees bring the present appeal contending that the Tribunal 
has applied wrong principles in assessing the compensation and 
that ail excessive sum has consequently been allowed 

The facts are not m dispute, and for present purposes may be 
short)} stated as follows In December 1&98 the nine parcels 
vv ere notified m connection u ith a scheme under section 27 of the 
Improvement Act, and at that time Jalbho} was m unencumbered 
ownership of onl} one of the parcels No 505, the others being 
let on leases. The land is such that the whole plot, consistin" 
of the nine parcels, foims in itself n valuable quarry, but it is 
not profitable to quarr} any small area such ns n single parcel 
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Tih^tr tougU ort 

'and the CoiS" A r™’ “5"'™” 

510, to wLeh annnrA „ separately with parcels 505 and 
refused Jalbhor’s claim 

basis JalbhoirnnoA 1 4 A compensation on a quaiiyin" 

qnarryjoff yalnp ^ ^ 3’«bunal, his general claim for 

Lammf >» the referLce As ia tU 

thshoasthoUBT -Z ‘^""“‘“■'“'‘'teMparaie airards, raloies 
^nt,ZZ j ,, T rental basis, and asse sin- He 

Tribunal but rJhi. ' '“™‘* “ compensation reference to Ho 
rn each case be mi ’^^^'rence m each case anJ 

Quarrviuir nl ^ iritbout prejudice to his general claiia for 

505, 510 fod BIJ “* “W"'' regarding pare* 

before the roFf'i- Ctolleetor had made his fi'^ard, oml 

bou"bt out all “ae on for bearing, Jalbhoy 

'vero taken un h„ ti rraaining tenants When the references 

be consoIidatXnl ^0^1.“'' 

Ouatrnno b»M. . 1 , “is claim for compensation on a 

to lLTefistV„‘:ff^‘“l'“"'-^ "r lo^ndes^ Bist objection 
flUoifiDtj the rfifo Ppcal is that fhe Tribunal was wrong in 

claim to the nusr *“ '‘•■''nneo a claim— namely, He 

have been n^Jn #„ 1 °^ '“*“®'~^bich otherwise he would not 

had not this r.#r ^ opinion the ccnsolulalion 

concedes that JnJjr' «l?btly allowed Mr Lo^vncIe 1 

cct of the land wh!dfth° cir !’° 

thatbeinrrso il might choose to luahe, and, 

by reason nP ii, ° seems to me to fail J- or it was not 

enabled to nut references tliat Jallho> ^as 

that claim \r«o 5e called the nuarr} lUg claim 

nnd, whether before (he Collector nnd the Tribunal, 

erouodt than ^ decided on quite other 

Collector 3Ior^ dnision of the land made b) th*? 

bozandar owner^lf^^^ ^ remembered that Jalhho> as 
others with the of the plots and ns lessor of the 

witerest in t!,„ ^‘gbt of buying out tho lessee had an 

nholo area acquired 
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To pass now to tho mam argumont winch has boon oddressccl 
to us it turns upon the meaning of the words ' the market 
\ali&of the land" in section 23 of the Lind Acquisition Act 
The Ad\ ocate General has contended that the compensation to 
h awarded must be ascei tamed by reference to the \alue of the 
land itself consilercd as he put it> as unencumbered freehold^ 
that iSj on the assumption that all interests combine to sell, Mr 
Lowndes on the other hand has urged that the true meaning of 
the Act is that compensation should be awarded by the valuation 
of the separate interests existing m the land It appears to has o 
b^en assumed at the bar that the choice between these altcrnalivo 
constructions must deteimme the result, but for my own part I am 
not clear that such an assumption is well founded However that 
may be, X think that the point m contiov ersy is, so far as this Court 
IS concerned concluded by tho case of Collector of Beltjan i v. 
JUtmrac'y^ While that case stands, I can see no room for tho 
appellants’ present contention, and I did not understand Mr. 
Lowndes to suggest that the contention could be allowed under 
the Land Acquisition Act so long as the case rctaias its authont> 
Tho decision, to which I was a partj is a decision o' this Appeal 
Court and has the high authority of Jenkins C J , who m 
dclnermg the judgment lail do-vn that foi the purposes of 
asceitammg the marl ct value of land under section 23 of tho 
Land Acquisition Act “ the Court must proceed upon tho assump 
tion that it IS tho particular piece of laul m question that has 
to be valued lucludmg all mt rests in it That, as I under- 
stand it, was said m general teinis upon the construction of tho 
Act, and formed the r t o dee lendt So far ns tho Land 
Ac juisition Act is concerned, I thmk tho ruling is decisive, and 
it IS of coursL b nd ng uoon us nov The oulj ground upon 
vvlichMr Loundes sought to ovoid tins decision was, if I 
followed hi3 argument correctly tint hero the land was acquired 
not under tho Land Acquisition Act, but under tlio Bombay Citj 
Improvement Act Tlie distinction ccrtamlj exists, but m mj 
opinion it IS not material For the Improvement Act incorporates 
the relevant provisions of the Land Acquisition Act mcludmf' 
section 23 nnd I cm find no gcol reason for supposm" that 
() {03S ioi,n I r Cj , 
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tho Irapro\ oment Act intends^ or operates, to effect a fundamental 
change m tho methods of tho Land Acquisition Act No sneh 
fai reaching effect ought, I think, to be gi\en to section 49 (2) 
of the Impro\emcnt Act, which merely reproduces section 21 
(i) of the English statute, tho Sousing of tho Working Classes 
Act, 1890, and which may recci\c ample meaning without 
lecourse to the unlikely hypothesis that so important a cliaog® 
in the Acquisition Act was intended to be made by way o 
indiiect and somowlnt far — fetched inference In my opinion, 
therefore, it would be enough to sa} that tho decision m the 
Colle ior of Belgaum*^ case*** is fatal to tho contention that t 0 
land hero should bo \alued on tho footing of asicssing t ® 
separate interets 

But 03 I am anxious to avoid any appeaninco of 
unceremoniously tho careful and elaborate argumeot wo 
had from Mr Lowudes, I will notice briefly the main pom ^ 
w bich ho has discussed His chief reliance was placed upon cer 
particular sections of tho Laud Acquisition Act such * . 

3 (g) (tv), 0 (3) and 31 (I) (2) (8) and (4) as showing tim 
word “ 1 ind ** u as used m the Act as equiv ulent to ® 
land *’ The A ocato Qeuoral, on tho other hand, has pom e ^ 
a number of other sections wheio tho word "Ian I’ 

denote the physical object It woudbo tedious to ana }S0 
these sections individually, nor do I think it necessary to do s 

Tliere can bo no dojbb that tho word " compensation w 
sionally used to mean tho particular sum awarded for the 
s lion of a parlicuhr mlercst, but that is quite con^islont "J ^ 
the position taken by tho Advocate General Heading t ® 
as a whole, I can come to no other conclusion than timt it 
templates tho award of coinpcnsition in this way y ^ 
ascertain iho marl ct value of the land on the footing t m 
scpanvto mtcrcstr combine to sell, and then you apportion® 
distribute that sum among tho v arious persons found to t*® j 
cited sec ions 3, 11, 18, 19, 20 and especially sections 29 ao 
30 are to my nund decisive upon the point Section SI (3) 

All Lowndes claims in his favonr appears to ni'' to tell t lo o 
way, for, though tho sub section is not ptrhips worJeti wi 

(•> {1*K« 10 lljm L 1 05' 
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perfect accuracy, we ha\o the antithesis marked between land 
and an interest in land That distinction is, as I understand it, 
preserved throughout tho Act, ^7hero **hnd” is alnajs used to 
denote the physical object, which la after all the thing that has 
to be acquired Pro\ ision is made for co npensation to all persons 
interested, but claims on this head are, I think, to bo aljustcJ m 
the apportionment prescribed under sections 23 and 80, and do 
not fall to be considered till after the Court Ins determined tho 
market value of the land under section 23 (1) 

Then "Mr Lowndes urged that tho theory which I am cndoa\. 
curing to justify would lead to unwelcome results in its practical 
application, and he gave us two or three instances of such diflU 
Cnlty I have considered those instances to the best of my 
ability, bat am not prepared to cone do that tho dilTieiiUies 
suggested are inevitable under ray view of tho Act, anl m any 
case, if that view is right the arg imoot is ira more than an 
arguraont ei i icoKvciticrtlt, and the answer would bo that our Act 
lb less convenient than would bo an Act prescribing valiation 
bv separate m»ciwsts I must not of coutao bo txkcn to express 
an opinion that an Act drawn so as to impose as a first stop tho 
valuation of separate interests would 1 1 fact bo n better or more 
convenient statute than that which wo have my opinion goes no 
farther than that that is not tho meaning of tlio Land 
Acquisition Act 

As to the argument that under tho English Acts dcahn" with 
similar subjects it is the established practice to valuo soparnto 
interests, I can only say that the English Acts m their schema 
and structure differ so materially from tho Land Acquisition Act 
that m my opinion it would be unsafe to make any inference 
from tho practice prevailing m England, I repeat tint I by no 
means assert that the difference m procedure must necessarily 
leal to any substantial difference in the result , I limit myself to 
saying that m roy judgment the method contemplated by tin 
Land Acquisition Act is that of ascertaining first tho market 
value of the land as if all separate intcr«.3ts combined and then 
of apportioning that v aluc among the persons interested It j, 
said that that method may on occasion prove downright imprac. 
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ticable or uafair, bufc ifc will be time to consider £ucb a case 
it actually arises, • 

Then cornea the question ; docs this view of the methods of the 
Act decide tho appeal in the respondent's favour ? In my opinion 
it does not. For, though the market value of the land has to be 
ascertained on the assumption that all separate interests combine, 
that, I think, only means that the separate interests aro taken to 
combine so as to give a complete title to the assumed purchaser and 
the acquiring body, not so as to impress upon the land a character 
which it did not bear or to give to it a value which it never haJ 
in the market j for it is still the market value of 
which has to bo determined ; and by that is meant, I think, 
price which would be obtainahlc in the market for that concrc 
parcel of land with Us particular advantages and its p3r‘‘ 
drawbacks, ^both advantages and drawbacks being cslima 
rather with reference to commercial value than ivith reference 
any abstract legal rights. IE that is correct, it ^ 

answer to the contention that the full quarnable value mus ^ 
allowed because this land is in fact by natural forma lO 
quarry. That may be so; but it was never a markets ® ^ 

at the material time, and did not become so till ofterthe 

had made his award. At the material time the 
not have obtained a quarry price for the land in 
because admittedly the petmauent building leases, 
provision for rc*enlry, stood between him nod any lui 
ability to quarry ; and the determining factor is the valui^ 
owner, not the value to the acquiring body after acQU>y® ^ 

The case, therefore, seems to mo to fall within the 
which have been applied in English cases to owners o ^ 
adaptable for use in rcservior sites, and to uso the IflUgU^ 
Vnugban WilUams L, J., in a recent case of that sort, 

Lueat and Chesterjleld Qas and Water Soard^^, I would Bay ^ 
tho land here had an adaptability value on the 
possibility as a quarry, but that it nos not a realised possi » 
nor was it competent to the claimant to convert It into a 
possibility by the expedient of buying out tho permanent cn 
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after the Collector’s a\7\rd had been made, see sections 4^) (2) 
and 50 of the Improvement Aai 

If I am right in thinking that that is the law, there is an end 
of the matter, but «*ince the point ^\as taken I may add that m 
my judgment there is really no particular hardship in this view. 
For it was the claimant himself who, in pursuance of his own 
financial interests, sacrifi'‘ed and abandoned the quarry user of 
the land for the consideration of the rcuts obtainable from the 
permanent tenants, in other words, ho himself pub it out of his 
power to use the laud as a quarry and he did so with his eyes 
open and for what ho regarded as sufficient consideration. I do 
not think that he has any fan grievance if when the land comes 
to be acquired, it is acquired in the character in which alone he 
had the power of using it 

The most that he can fairly claim, m mj opinion, is the market 
value of tho land lu that character plus a special allowance for 
its adaptability as a quarry at some future date, and to that I 
tlimk he IS entitled Thero is no cvidenco as to the amount at 
which tins special allowance should be calculated The Tribunal 
recognising that the full quamable value might not be sustained 
lu appeal, give us an alternative finding that as allowance for 
the special adaptability value the number of years’ purchase 
adopted by tho Collector should be increased from 14f to 18 18. 
The correctness of thu mothod v/as at first challenged bj 
Mr Iioundes and defended by the Advocate General, but sub* 
scquently Mr Lowndes informed us that he would not dispute 
it, as his clients were more interested in getting this Court’s 
decision on the questions of principle than m cutting down the 
allowance suggested by the Tribunal 

Tho result js that if I am light as to way m which this land 
iihoixltl be valuccL there is joow jm* di'^uh, its to ibe qosuiosi 
of compensation In tlic^e circums anccs and liaviog regard to 
tho special knowledge and experience possessed by the Tribunal 
on such points, wo must adopt tho alternative finding, that is to 
say, the market v aluo of the land will be determined on the valua* 
tion made by the Collector subject to this modification that the 
number of years’ purchas' will bo increased from Hf to IS 18 
years as allowance for the special aiaptability value. 
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In the circumstances of the ca%c wo make no order ai to costs. 

Heaton, — I agree in the ord^r proposed. 

The Tribunal have given 6wo valuations i That wHch tiiey 
prefer is arris’ed at hy computing tbo market^valuc of the land 
as ft vrbole. But the computation is vitiated because llioy 
taken the quarrying value of the land as realized and not as 
latent- They have, in short, given to the owners wbal ttwy 
consider the fond ia worth to the acquirer after aeqaisitio”^ no 
what they estimate, it would have fetched in thC market at t o 
date of the acquisition. Because there is this defect in th® 

putation, T agree with my learned colleague, that the 

cannot be accepted. 

The second and alternative valuation was arrived at h/ ^ 
each plot separately and allowing somo extra value in co^si 
tion of the chance of acquiring the adjoining plots so 
end to get a large quarriable aiea. How precisely 
is not explained in detail. The Honourable the ^ 
General on behalf of the claimants did not attack that va 
in particular j his argument was that tho other 
ho accepted. Mr. Lowndes for tho IraprovcmeatTri^^'^' 
the objections to the alternative valuation which at ofto > 
urged. That being bo it sccidb to me wc niust acccp 
alternative valuation. ^ 

On the general question, which was most strcntionsl/ * a 
It is necessary to soy a few words. . 

Mr, Lowndes for the Appellant argued that the 
of ascertaining compensation for land taken up is ko 
separately each interest in it. Tho Honourable the 
General for the respondent rn^ed that the correct metho 
value tho land os a whole aud then to apportion to each 
interested the share to which he is entitled. Both 
the provisions of tho Land Acquisition Act in support o 
arguments; and wo havo hod those provisions carefully ^ 

commentoJ on. Taking the scope of the Land 
its Words and giving (hem the best consideration 1 c»ni v 
to mo that neither method is excluded and thnt whrt !• ' ^ 
is a fair and reasonable estimate of th ipciwatfo® « 
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av^arded and that this is to be armed at by taking into con* 
fiideration certain specified matters and excluding from consideia* 
tion others The Act seems to me to]ea\c a great deal to the 
discretion of the Collector and the Court, and amongst other 
matters, to leave it to iheir discretion to ascertain the market 
•V alue of the land cither by the method advocated by Mr. Lowndes 
or by that which recei\ es the support of the Honourable the 
Advocate General. Ido not think this opinion conflicU with 
what was decided m caset*J , for in that case it was not 

held that valuation by computing different interests separately 
was umv ersally wrong, but that it was correct to follow the other 
method in that cose But Mr Lowndes argues that even if the 
Land Acquisition Act leaves the question open yet section 49 
cl (2) of the Bombay Improvement Act, which Act incorpoiates 
certain portions of the Land Acquisition Act, absolutely requires 
that the compensation must bo ascertained by valoing separotely 
the separate interests The argument does not convioco me 
I think the Bombay Improvement Act leaves the choice of 
method open, just as the Laud Acquisition Act docs. The latter 
part of clause 2 of section 49, no doubt does contemplate the 
valuation of a separate interest and when a case such as is 
contemplated there actually arises— it has not arisen before us— 
no doubt such valuation as w required will bo ma Ic 

It. It. 

(1) (I(K)S) lOCoin L n 67. 


APPELLATE CIVIL. 


Sffore the IlonouraUe Afr Jut'iee CkandaearLxr, Achng ChefJutUet, 
and Af;. Jattiee Seaton, 

JlVANJI JAMSIIEDJI LAKDAWLA (oaiaisn. DzrESCiHT), 
ArrnuM, . UAEJOEJI 1^ASSEB■^A^JI iii) oTHE.s (oMoI.lL 
PtiiRTirPs), Kespovdevti • 

Aipotnlment of a Commtltte for tnanajemenl properly~Aj>potntment 
ccjuifteeJ tn ly OKner-^CoaimiUee $n management for a long itmeSuil ly 
Committee againtt a IrespjsHr in fjeefment~TMe, 

Tbc Pam PanJiajat at Boiulay appom*e<lft eomiuiU«i to mao&sc the pro* 
p rty of tlio Parsi AnjUTAu at Sarat. Tho connuitfee nianased the p’opcrtj 
* iSceonJ Appeal 121 of 190$ 
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Sorarery los^tiiaQ'-eix^ tba atiihoriiy anj acquiescence eUU 

Pirai Anjnman Subsequently the defendant Laying trespassed onthopropertpi 
the cominUteo sued iim in ejectment, Tlia defendant contend d that 
plaintifis bad no nght io boo for the rccorerjr of the property as they wew 
neither the oiraers nor the nominees of the AnjumaD 
Se^d, that the pbiaiifEs being in possession for a bug tiffls with theaalhor ly 
find ncqulcscencc of the oyrnezs, namely, the Pafsi AnjUDia*! at fi wt 
entitled to recover possession from n trespasser 

Second appeal from the decision of W. Bakerj AciiDp' Distncl 
.fudge of Surat, re\or-»ing the decree of G M Kharkar, Addi* 
tiooal Subordinate Judge of Surat 

The land in suit knonrn as the Lai Agian and situate lo 
City of Surat was formerly occupied by an Ag'Js*’' 
temple] The Agiari was burnt down in the great fit®® 
and since theu the land remained waste The laud fi>nne 
of the property of the Parai An 3 amau at Surat. In the 
certain property of the Anjuman was entrusted to ft commi e 
for laanagemeufc and the committee managed the 
fluit at least since 2872 and continued to do so till abou 
jear 1904 when the defendant trespassed on the le*! 
plaintj/Ti uho were the rcpresentati\ cs of the commi 
management, thereupon, Irooght the present suit to 
defendant from the land 
The defendant contended tnfer a^ia that tl^® 
nasnottho property of the Parsi Anjiiman, that the p ft‘” 
were not the managers of tbo properly and had novel 
posstssiOD, that the property was the ancestral 
defendant and had been m liis possession ns such Ho 
contended that the suit was not inaintamahlfl inosmuc i ^ 
procedure laid down in section SO of the Ci'd Procedure 
[Act XIV of 28S2) was not followed 
The Subordinate Judge found that the plaintiff'^ were 
managers of some of the properties of the Tarsi 
Surat, their appointniont m innuagtrs being made bj the 
at Bombay and not by the Tarsi Anjuman nt Surat and ^ 
suit was not maintainable for non compliance with the 
laid dottn in section 30 of the Cud Troecduro Code {'d 
of 2833) Ife, therefore, dismissed the suit, 
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On appeal by the plaiutiffij thcDistnct Jadge found \nter aha 
that the suit was not barred by section 30 of the Civil Procedure 
Code (Act XIV of 18S2), that tho land in suit belonged to the 
Parsi Anjuman and u as under the management of the plaintiffs 
and that the land did not belong to the defendant and ho had 
encroached upon it The Diatnet Judge, therefore, rc\ersed the 
decree and allowed the claim The following are extracts from 
his judgment — 

I maj poiat out that they (mauagars) do not randar accounts to the trustees, 
but tbe trustees render accounts to them, and that they bare absolute discretion 
as to tbe manner in vbieh tbe income is to be spent pioridcd of conns it is 
spent on cbnitable ODjeets It might therefore ba argued that their position 
13 not that of ordinary agenUi But spert from this there is evidence that 
though they have tot been formally appointed managers by the Anjnman, «h cb 
apparently never meet^ there is evidence that they are in possession and manage- 
ment of a eonaidenhle portion of tho Anjnman property, and that thej aro 
regarded as representatives of tho community of Parais at Snrat Further, it is 
to be noted that all their management is quite open and that tbeir accounts am 
printed and published yearly, (there are about 50 volumes of accounts on tbe 
record of this esse], and that the Parsi Community have acquiesced in this 
management Now after CO years the authority of the roonogeTs is challenged 
and though tbe actual property in dispute is not vo y valoable or important tbe 
decuion of this ease sv ill have far reaching eSeet on tbe whole question of the 
manager s position, which u the r oson why the present case is so hotly con 
tested 

The fact that they are agents for the tiustees m Bomba) for the distribution 
of certain funds has nothing to do with this 1 have already pointed out that 
these pToperlics are not under the management of the Bombay trustees and 
that they could not appsmt tho managers their agents for the manigement of 
them The p'aintifi's are not suing as agents of tbe Bombay trustees but as 
persons who with tho tacit acquiosecnco of tbe Anjnman hare managed tbe 
buUc of tho Aejutnan property for CO years I am of opinion that locaon £0, 
Civil Pro oduro Code, does not spplytoacaselikethopf03eit,whiohiaanalo- 
goiu to the caoe of the trustees of a llindn temple and hlahomeXau mosque 
suing to recover property bclongiDg t3 the temple or mosque. It maybe that 
tho plaintiffs were never formally appointed by tbo Anjuman, but tbe) and tbeir 
ptedece&iors (and the succession has been legnlacly kept np) hare ncted as 
manners of the Anjnman property for 60 rears It u now too late to question 
tbo validity of their acts 

Tlio dofcQclant preferred a second^nppeal. 

n C37— 0 
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h, A. Bhah foe the appellant (defendant). 

Roleilson and H. 0. Coyaji with V. K. Koyajt for tho respood- 
ents (plaintifis). 

Chandavaekar, Ag. C. J. — The respondents brought this 
suit to recover possession of the lands in dispute from the 
appellant alleging that from time to time a Committee o 
Managers had been appointed at Surat for the purpose of manat, 
ing the properties of tho Parsi Anjuman of that place; that t o 
respondents were the present Committee, the first re^ponden 
being Chairman thereof ; that the lands in dispute belonge o 
the Parsi Anjuman and had been in the management an 

possession of the lespcndenls. They sought to recoverpo^-e- 

in the capacity of managers. They also alleged that 
lant ^as a mere trespasser and was therefore liable to ® 

The first issue in tho Court of firstinstance was 
Iho plaintiffs are the managers of tho property ^ * Jinato 
Anjuman of Surat.^' The appellant applied totho^ ^r\tlhe 
Judge that that issue might be modified by 
words “appointed by the Parsi Anjuman.” The Bu 
Judge thought it was unnecessary to allow the 
because, in liis opinion, the words proposed to be a 


mere surplusage. 


It is common ground that tho appointment of the 
ns a Committee was not by the Parsi Anjuman. The ° -^nd 
the District Judge is aho to that effect. Ho finds that 
before them their predecessors forming the Committee, 0^^^ 
the respondents oro members, were appointed by the ars 
chayat in Bombay to adminbter certain trusts and the 
ments had nothing todo with the Parsi Anjuman of Surat. 
his argument on this finding of fact, Mr. Shah for the 
contends that the respondents have no right to sue for 
of tho lands in disputo since these admittedly belong 
Anjuman and the respondents are not the Anjuman s nom 
But the District Judge has also found on the e^ idcnco t 
tho actiuicbccnco of the Parsi Anjuman of Surat tho respon 
have been mananinc certain rroperlies including the prop 


.VC been managing certain properties 
dispute, ha\ing received them in tho jear 


19 1C fro^ 
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Blnkliaijec who till then had held them under and with the ,122^ — 

authority of the Parai Anjuman Jmvji 

JilUIUEDJI 

Isow upon those facts found by the learned Dishicfc Judge it datJobji 
IS quite clear that the respondents aro entitled to succeed seotibji 
Though they arc not the owners of the property and though they 
were not appointed Board of Managers for the purpose of hold- 
ing this properly by the Parsi Anjuman yet, fer sixty 5 ears 
they ha\ e manage 1 the property with the authority and acquies 
cence of the Parsi Anjuroant Therefore the ca®e falls within the 
principle enunciated by the late Chief Justice of this Court m 
Navroji Manehji TTaJia v Saalur Kharsedji ManeJerjt 


Id that case a similar objection to tbo title of plaintiff there 
was raised, hut it was disallowed on the following ground 
* Eicn jf there ho difficully or doubt os to its ownership it 13 
obvious that there roust be sonic one entitled to protect from 
improper iniosion that, which for brevit}, we will call the 
temple property, and it appears to us that those who can proh 
cate of themselies that they ha\c exercised the roanagemon*, 
authority and supervision alleged in the plaint are so entitled ’ 
In the present case the management, authority an I supervision 
of the pioperty have been vested m the respondents since 1 R 16 
and that with the knowledge, consent and acquiescence of those 
who are admitted to he the owners of this property, namely, the 
Parsi AnjHman 

For these reasons the District Judge was right m the conclu 
sions at which he arriied and his decree must be confirmed with 
costs 


llEAtov, J — I also liai c no doubt that the District Judge w ho 
has written a veiy careful judgment is nglit in his conclusions 
The plaintiffs seek to rccoier possession from a trespasser 
The trespasser seeks to totam possession on the ground that the 
plaintiffs are not entitled to sue for possession, because they 
were not the owners But it is established 10 the case that the 
plaintiffs liai c actually been m possession for a long period of 
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years, I think, mote than SO years, Tvith the hot acqujc cence 
of the true owners. If that is not a sufficient title on which to sue 
a trespasser for pos^esbion, it is very difficult to say what 
at least m the case of any claim to posacssion hy pcr«oii not 
an ab'olatc owner. 

Peeree conjiraed. 

G RE. 


APPELLATE Cim 


Jiffort 2tr Justice I>ateMoT and Mr JwtKe Mealf* 

ItAntDhV NARAYAN LOKHAhDE (oricimi. PtiiSTiTr> 
r VllSAyAK QANGADH^VR rURAXDnKRE oinSB* 

DtresDiVTs), hcsro'^os^Ts • 

Stllha:, J;,/,,/ Acl CXVIZ <f tSO) ‘trio’ 

f«n#{«i-A ptrssn i'A> it an agneullurtsi i» J$7J W *> 6 lO « 

«i(i< i< hrav$M •» IdOS cannot efatm the ^ He 

Ial871,tbo defeniitl tfccotei a wtiHga-o m ptanliff’o i\end 
pfOTided that tlie motlgag-* was not to be yedeemed before * . 

ant was aa ngneaUanst at the daw rf tLo oerfffage 

the so t was broupbt. In IST", Ibc term 'ap-icaJtnnjt 'Y 

dcfimtioa jn tbe D^kkh^n AericalVists’ Relief Act la the saA bj ttc f *(8 ^ 
iff upon the mortgage the defendant tlaimcd the bene6t» of tbo 
groand that his liahUitj nndet the toortgage was not lociirwl till 
was admitted that tbe defendant was not an agricultunit at the ia * ° 
imt 

Xr<W, that the halulitj icenrredbj the defendant was to jny hcV th® 
Iwrrowed by him , and that liahiUly was incuTttrd when the money washotT<J* 

in le7l 

dTtli. farUirr, that m 1871 Uiodefendanl, whttever may ht« h«a ti‘ 
pat on in fact, conW not hara teen an agrieuUunsl wilbm the meaning « 
l^etkhan AgiicnUoruti* Relief Vet, which waa enacted in 1S79 

dltld aho, that the defendant Was not entitled to the beoofit of the te.. 

Second appeal from Ihc decision of Rultonji Manchcrji, 

Class Solordinalo Jodgo A P at Poona, confirming the decree 

paired hj T. X Sanjono, Subordinate Judge of Ha' eU. 

• fcctcd Apremt ho SOI of lOO** 
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On the 6tb December 1871 the defendant No, 1 executed a 1900 
mortgage-deed in favour of plaintiff. The mortgage was not to Mjihadbt 
be redeemed before 18SG. Nitiixiv 

In 1005, the plaintiff brought this suit to foreclose the gavoadhab. 
mortgage. 

The defendant No. 1 was an agiiculturist in 1871 and 188d, 
but be was not one in 1905 

The Dekkhan Agriculturists* Belief Act, which contained the 
definition of 'Agriculturist* was first enacted in 1879. 

The defendant No. 1 contending that he W'as an agriculturist 
at the date of the bond sued upon and at the date w'hen ho in- 
curred liabililj* under it m 13S6, claimed the benefit of the 
Dekkhan AgriculturUts’ Relief Act, 1879. 

The Subordinate Judge who tried the case held that tlio 
defendant was an agriculturist aod in decreeing the plaintiff's 
claim against him, made the decretal amount payable m instal- 
ments under the provisions of the Dekkhan AgncuUunsts* Belief 
Act (XVII of 1879). The Subordinate Oudge frcinarked as 
follows 

The chief coutcotion in this cese H as regards the si'itcs if the defeodants 
Ko«. 1, 3,4 and 6. Admittedly they were not agrwnUututs on the d^te oftho 
B3it It ie contended that tho defendant Ko. 1 was an agncnllunst on tho date 
of the bond sued upon 

Thera is no other evidence adduced to provo thu cicopting the statement of 
defendant No 1. But I «oa no reason to doubt hi* staloment He states th.it 
at the time he xnaintained himself out of the agrleulltirAl income of Lis lanls aud 
follOTted no other oocnpatlon Tho pUintiff does not seem, to deny this But 
the learned pleader for the plaintiff contends that tho words “an ngncuUuti,t 
within tho m®ai)ing of that word as then defined by law ’ in rule 2nd of section 
2 of tho Dekkhan AgncnitUruts’ Belief Act show that the persons claiming tho 
status of an sgrioultnrist after tho passing of the original Art aro only included 
in tho term and not tho so elaiming that status heloro tho Act was passoj 

Tho deBnition of the term IS inclssjTo »nd not exclusire The words “shall 
include a pcr<on in the 2nd mlo ’ show that tho intention was to apply the Act 
as well to persons who were a^iculturists when the liability in the snit was 
incurred &i to those who are so when the suit is institn'cd. Bdnu r. 

A*ni)lnam5?io/. P. 18SG, page 1&9. Th* show rule 2 lays down that in the 
former case, i. e , in the case of a pcrion who claims to be an aguculturist when 
the liability was incurred his statnsshonldbedctcrmiDed in case the liability 



50G 


loco 


WAniDBT 

NAaATA’t 

c. 

VlKATAK 

GA^aAl>aAB 


THE INPIAN law EEPORTS. [VOL XXXltl 


was Incarrcd after Ito pas&iug of tHo original Act acoording to o ni 
of tbe term at the particular tune. But »t does not cscludc tlio cose o i 
perBon wlio claims to le an agncoUnna^ Icforo tiie origlpal Act ^ 
wlien Iho liability os m thucasawns incurred before 1870 Tbe 


wlien the liabiuty os m tn«casewisincurn.a uviwio 

Was an ogncnltnnat wlen tbe liability '^as incurred as he came is i 
at tbe tune nbolly by agnculturo and I find that be is cnt'tl to c cn 
tbe provisions of tbe Bskkban AgticnUnrists Relief Act. 

Oa appeal, this decteo was conarmed by the first Ul«” 
Subordinate Judge with appeUato powers on tbe o o 


grounds 


Ko cicoption la UVen to the correctness of the ilecrao pas^ d 
bo'ow provided defendant No. 1 (respondent) bo found an lacorrcJi 


date the mortgage bond was executed or uu ..pbostwa (-7 

Alt LoUande for the oppcllmt founds bU ^gument^npo" J 


.tbe date tboiia*^ 


section 2 of tho DeWban Agnoolturtels’ Relief Act of 1S7D i 7 


- , ... the 

term ogtlcnltunst . ...should includo a person, woo wn " p tb''8 

rraa incurred wsa on ogricuIturUt within tbe tneaniny ® meurre^’ 

defined by law/' Now what do the words *' when the T^* 

rrean, Olid much depends upon the way in which they 
words ire no doubt not happily chosen At first sight t ey jfse, thero 

liability was incurred on tho d»y the mortesge bond wa* ^i^grieub"”*^*' 
Was then uo enactment in force i>f the nature of tbo D® 

Relief Act, and there wns no law, in which the wet o 
defined If this constructioii be plac'd ©a tho s-ild word* * tultun**** 
tiirist would bo debarred from the benefit of the Pchbban pyiot ta 

Act in respect of any bond or mortgage or ony other 

ISTOwhenthcBcUhm AcncuUnrats’R'liefActcaiaou'toW^ tcry 


ISTOwhenthoBcUhm AgricuUnrats’R'liefActcaooiww - Ti« 

thoM words we must look to tbe object, and scope of the m*® ^ ...Vtc 


title by which it is dWingiiwhed shows that Uw Act was je;^ 


ini]eblcdne«s existing stDong tho sgrwulttiml population j„ fthf* 

said words should Ihercfoto ’•hen the liability bcco®ea .i.finitiou 


a when the liability tJifinitiofl 

Words when tho right to boo occurs Tht* happene*! So - lli« 


ppene.. m l., 

of Uio word "ngricuUnxist’* hw «ndcrs®io scrcml omen ® 
passing o! the Act m 167P Eteu according to the ©1 tutiblf 

N© 1 wss an agiknUunst both when the bond was p^’e a" 
incurred, for it is not dtipotcd that he was then earoin? h • * 

Bml principally bj agticnllUrc 


The plftsnlifT appealed to the High Court 


r. 

No. I 


• . iIcfcnJAot 


The (iuo«lion then is ssas ho an agriciiUurisl i\itiii» '■' ® 
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of the Dekkhan Agriculturists' Uelicf Act, 1879, when the liability 
T\as incurred? Hero the liahihtj was incurred m 1871, when 
the mortgage-deed was executed, but when there was not enact- 
ment defining the term “ ngricultunst.” 

The lower Courts ha\e ened in holding that tho liability was 
incurred m 1S8C, at that date the debt became payable , tho 
liability was incurred in 1871 

P. P. Khare for respondent No 1 (defendant No 1) —Tho 
DekLban Agriculturists* Relief Act, 1879, was introduced for tho 
first time iQ 1879 with a Mew to rcltc\c the then indehtedness 
as well as tho future indebtedness of ogticuUurists As the debt 
in the present case was contracted m 1871 and remained unpaid 
until after the passing of the Hckkbnn AgncuUunsts’ Relief Act, 
the case of defendant No 1 1 -> one of indebtedness contemplated 
to bo rehoied against by the introduction of tho Act m 1879. 

As to the debt m question here, the liability to pay was 
incurred m 1886, when it became payable or due till that date 
the morlg igot did not become liable to pay tho debt though the 
deed sued upon was passed in 1871. 

P JD, Bhde for respondent No 2 


inoo 


MAaiDEV 

Nabatan 

\ IXATAS 
QA^OAI>nAIl 


Batchelor, J —Tins appeal ain^s out of n suit filed by the 
mortgagee to ieco\ er the mortgage debt with costs and further 
interest by sale of the mortgaged property The first defendant 
replied that he was an agncultunst and claiiaed the benefits of 
the Dekkhan Agriculturists’ Relief Act Tho lowei Courts ha^ e 
allowed the first defendant the benefits of the Act, and the 
question involved in this appeal is whether he is entitled to 
them m this case The particular shape which they have assumed 
13 the form of instalments which liave been granted at the rate 
otRs loO a year 'Whether tho first defendant is an agricul- 
turist or not turns upon tho constraction of subsection (2) 
of c’ause (i*) of section 2 of the Btrkkban Agriculturists* Relief Act 
It IS there provided that the term " agriculturist ** when u^ed 
with tcferenco to any suit or proceeding, ^hall include a person 
w ho, when any port of the liabiUly which forms the subject of that 
suit or proceeding was incurred, was an ogncuUorist witlim the 
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1909 meaning of that word as then defined by law The mortgage* 

utAHAPEr ^ bond in suit hexe was executed m ]S7l, and under the mortgage 

ivAEAYAv it YjTjis provided that the mortgagor should not redeem belorc 
\ ITArAC 188d It IS contended before us that the first defendants 
3AKBAnnAH ijj^bihty was not incurred till 1S8C, inasmuch as it was not 

till then that repayment of the debt became obligatory, and that 
we understand is the view adopted by the learned Judge beloiv 
But it does not appear to be possible to put that construction 
fairly upon the words of the section What was the liability 
incurred here ? Theliability incurred was to pay bocL the money 
borrowed by the mortgagor and it is clear that that liabi i y 
V as incurred when the money was borrowed m 1871 ® 

not the less so by reason of the stipulation that the paymon 
was not duo till 1886 The liability to repay m JSS6 was 
ircurred in 1871 

As to the other argument which was addressed to us it is 
enough to say that since this liobility was incurred m 1 » ® 

since the Act of 187f> contained the fiist legal defim lo® 
word “agriculturist * it follows that when he 
mortgage, the first defendont whatever may have 
occupation m fact, could not have been '*on ogricnuor's ^ 
the meaning of that word os then defined by law * > for ® 
then no such legal definition existing ^ 

The result is that the first defendant is not ^ 

benefit of the DekKhan Agriculturist-’' Relief Act ” for sate 

must be allowed and there must be the onlmarj form 

under scctio i 8S of the Transfer of Property Act m 
prescribed by tbo Ci\il Procedure Code , 

. f iKya apr^®‘ 

The mortgogco will be entitled to odd the co'ts 
to his mortgflge-debt 

D,triiririr'!l 
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P.S,-«63-5tp»M'*»ll>erow.lb.houl.lbe .ubst.tated for thoBe 

jmbliBhpcl ID tbe number tor Februar) IIOO. 

_ . - x» ^rrblrLAMT p KAblllUAI 19i)8 

WIDOW, Detevdast akd Rbeposdem » Ftlruart / 25 

T'tiufeT of Property Act (IV of 1882), tection 55, etaute {^) (5) clause (fi) 

— Yenior'e hen for unpati pureiate-noney — Sale deed eontaintny aehieiD 
ledgment of Tteetpt of eonsideraHon money tn full — 2Io)tgagee taixng the 
mortgagewthoulnoticeef unpasipurckase money— Estoppel — Evidence Act 
(I of 1872), uelion US 

Id ft registered sale deed of a ohawl it w&s stated that the rpudor had 
receiFed coasideraiion la full sad there was also aa aeknowledgmeRt of the 
vendor at the foot of tho deed to the eame effect The vendor had also parted 
with all the title'deeds leUtmgtothopropert; Tlie ^iideo sabseqaently wort 
gaged the property to tho plaintiff who had no knowledge that the full amount 
of the coDsideratiOQ mone; wis not paid to the vendoi though he knew that 
the vendor was in possession of some portion of tbe properly, 

Seld that the defendant (the vendor) ms estopped from contending that she 
had a lion on the ehawl for the unpaid balance of tbe purchase money by her 
declaration as to the receipt of the whole purchase money und ly her act iii 
handing over the title deeds 

i'.r B tTciTBLOB, J —I vendor of immoveable properly who endorses upon 
the purchase deed a receipt for tho purchase money eannot set up i hen for 
unpaid purchase money as against a mortgagee for value without notice under 
the purchaser 

One Hahomcdali mortgaged to tho plaiotiS, by a registered 
deed dated 7tli April 1904, a ehawl for securing m trust for tbe 
person or persons who had accepted or discounted or would 
thereafter accept or discount at the plaintiff’s request hundis, 
notes, etc , drawn or payable by the mortgagor for the aggregate 
sum not exceeding at my tunc the amount of Rs 7,000 

The mortgagor handed to the plaintiff deeds and muuimenta 
of title relating to the and propettj including a registered deed 
of sale from the defendant to thi. mortgagor, dated 3 rd April 
1903. At the foot of this deed it was endorsed that the sum of 

* C-uil No. 12S of Aljwal No. JoOS 

B 14S5 
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Es 9,000 had been paid as consideration money by the morl.ga 5 ;of 
and received by the defendant m full. 

The plaintiff demanded on the 12th May 1305 from 
mortgagor the sum of Ss, 6,455-3-C for principal, interest 
costs due by him and m default of payment gave notice 
plaintiff would exercise the power of sale reserved to him 
answer having been received from the mortgagor the 
caused the chawl to be put up for sale by auction to be held on 
the I6th September I90i. 

On 13th September 1905 the defendant for the first tim® 
intimated to the plaintiff that Rs 4,000 out of the consideration 
money still remained unpaid to her by the mortgagor 


and 

therefore called upon the plaintiff not to put up the said 
for sale as the pUintiffs mortgage could not affect the defendau ® 
rights and interests m the property. 

The plaintiff alleged that he was a iond fidf mortgagee 
value without notice of the defendant's alleged hen and en t 
to possession of the chawl under the mortgage*deed , and 4 ® 
the defendant knowing that the amount of the purchase moo® 
had not been received by her in full caused it to be e 
stated otherwise m the saio deed and had also parted wi^ 
other title deeds relating to the said chawl, she was ^ 
from setting up her hen if any 
The plaintiff prayed for a declaration that he was cn 1 
sell the chawl under the mortgage-deed free from onl 
the defendant , and for an order directing the defcml 
dcli\er possession to the plaintiff of tlio said chawl imj 
the four rooms therein m her personal occupation 
The defendant contended that the mortgage wjw 
transaction, that the sale deed was not oxplai'’®^ to 

the vendee (the mortgagor) by a writing of oren date 

, ' o a f ^ o sho was iu 

pay to her the balance of the purchase-money » ^ unpaid 
possession of the chawl in exercise of her right of h®B 
\cndor, and the plaintiff w IS aw aro of her posiession» 

Im 1 obtained a High Court decree ogamst the mortgagor or 
nmouiU of Rs 3,4 1 ( duo to her, that slio was fraudulent > 
cd to part w ith her title deeds bj tlio iiiorlgagor allegn'o ^ 
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of tie other relations of tlie child, does not <nny with it the right to give la 
adoption, for that is « right which can only be cxercisol by a parent. 
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ruxLiBii r MAniDU iM •• (1908) S3 Bom 107 

ADOPTION — Zaii— 8y o vct^on—Alxenalton hy tleitudoxo prior 
tothedafeqfadoptioi — Rtjl I oftkr aloptel tot to dttpult the alienation ] 
'Where a Hii du widow win I as inherited her husbands pi-oporty ulopts ft«on, 
the adoption has the etTect of (lives mg ler of the piopcrty and putting an end 
to her estate as heir of her husband lie adoption has the sail effect as hoi 
~ * r I , - 1 . ainteii-iice 

aaintciiai co 
cunfii on 
rmoi tr.i)gc. 

' > i»,va ._■» inheritance tl cre 

Bccosaaiy pnrpose 
tricsfir lottmlly 

• . since It could only 

• icr rs heir and tl o 


LahlmanT JfadAoJai (1887) II Bom C09 atil Iforov Bafiyi (1891) iDBom 
809 followed freerermu/u v. Aiir/ainina (1903) S6 Kad 143, not followed 

RAitsEnisaMo TsiroBiBit .. ... . (19)3) 83 Bom 33 

' Uinda fate — of a tnatttcd wan Aoriij^ a s on— P/ie lon't 


Is adopted 

la the absonco of any special custom, Jams are governed by tho ordinary 
Hindu hw 

KaiGATDi TavaMFPt t Souarra TAUANOArna ... (1909) 33 Bom 6Q9 

' Sueeeiuon to the a lopttd ton—AdopUit mother entitled to seereef in 

preference to He aJophee father (o a ton taien in tidoption—Mitahthara^^ 

Min luZaie 
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ADVERSn r0S''ESSl0N— AJirrse posseuton between tenants in eoiiiHon— 71 /at 
eonstilules adierse possession— Aete ef exetneiee potstsuon—Oasler'] The 
property in dispute belonged jointly to two brothers G n d D The plaintiffs 
obt - 


pos • , , 

suit II vins iieij on the -..Ih 
I’O ■ ■ pcssCssion by pirtiton of a 

motij ol i 0 jioiem me Hi|iieaiioii cu tticnte tb s decreo was tent to the 
Collector who on the Hth of Becrmbcr 18'*u effected tho partition and made 
oyer syiubolicil possession toV of his share Thu share was sold to pl-untiff 
on the 16th Jtarch 1893 Mcannbile on tha 4lh October 1691, O sold the 
whole of the property to dcLodjot's father He plaintiff evOntoaWr sued oa 
tho 4lh October inof, to reeoVir ptsscssoo of the property from defendant 
the latter eoiiteudeJ that the claim was barred by edrerse possession, 
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ardll^ 
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Code {Art ' 
suhmtisian 
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)e bindiD? cn w®®. ^ wm the 
M take one f“J” ",„^er:sh<mIJ 

.. . the AssTstant ComM tb, 

. onsent decree ‘yj^othet meeti”® 

psrues as tiiAi wouiil eiee tlic parties Vi. fiadiOS* A*i 

before the Assist int Commissioner the latter iccerdcd ** *. , ^.<1 therein bnt 

a 11 j • ores cmb')V>n 5 thes 9 6 ’‘^;?« application 

bound by hi* decision. P-bt be rrcordej 
• i adjustment of the salt mig ^gsistaat 

cedure Code on the basis 

Commissioner’s decision, ^ id been nO 

Jleld, that there had boon no adjufllmeDt o^f the sn'fc { the Indian 
written submission to arbitration as and ^add 

ha^e no If*®! 
no airard^ere 

■ •iTil Procodur® 

Could bo no adjustment to giirc etlect to under section oio «* «- 
Code Gtrdho’^'^’ 

Samilatv Prcffy* Pro/j/a (1896) 20 Bom 301 and Praaiat ^ 

(I'^Ol) 26 Bom. 70, considered and distinguished jgOS) 33 

Boeiiavdii tr Adauji SnsiKltuBnAl •• •’* . ^ 

Slndu «i“C® 

ADOPTION —O-j/i! o/" n #o» h^firtt Xt(#6aHd tn adoption 2, 3| 

after her re marnaQe— ^ j \tehtt6onlB 

i and 6] According ■ , legation fr®® 

adoption results from _ gite her 

ber husband Assumi ■ ' jk^ afford 

son in adoption the H ■ 

any indication that the legiiloturo intended to depriro her of it 

. x«t^V of 18o6» 

The right of guardianship, whidi nnder the prori*ions ot A pu, 

section 3, may, under certain eonditionsi be transferred from tno m 
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of It? othet wlatioB* of lli? c1»iU, tloes noteairy with it tlie right to give m 
sdoption, for that IS a right which can ouIt !x* e-ierci«0lh> a parent. 
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, • ' I aintenai ce 

naintcuai ce 
confer on 
. rmoit,.nge. 

Thus, if a widow, before the adoption terers a portion of tho Inheritance there. 
from and trsnafers it to a i*ninger, without any proper or necessary purpose 
binding the estate ahaoluteU accotding to Hindu Xnw, the triEfcfi-r lojcieiUy 
speaking rauat cease to have any effect nftei tho adontiooi since it could only 
operate dnnng tho time that llw. estate was lepicscntcd by her rs heir and He 
result of tho adoption u to tensinatc that estate 
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conrtitu/es adierse pe«e«fe«— Ae/sr/’ exclusive poMMiioa— Oaiter^ 'Ih/i 
proi^erty in dispute wlungcd jonrtly to two brothers G and D Tho plaintiffs 
obtained a decree on a moTtg3ge.bo3d againtt D ns imingcr of the faimly, and 
lu execution of tbo decree the property was sold to 'V When 'V, sought lo tJto 
possesiion of the property ho was obstructed hy G ai d ho Ind to fila a suit 
^inst Q to remove the obstruction. In that suit it was held on the 2Clh 
November 1880 that V was entitled to recover pcsscssion by partition of a 
moiety of the properly The i » • — * — - » , 

Collector who on the lllh of 

over syuibohcal possession to V. . ■ ' . , 

on tho lEth jiarch 1898 3Ica ■ . •• • 

whole of the property to defeu . , 

the Hh October I'^Od.to recover possess on of tho property from (iLfendanl"* 
the latter eontcuded that the chum was baned by adve^ I«ss«aion 



GEXEnAl, IJTDEX 


onfjU# dtffenilant (o julJ io the penoJ of his own adfcrss 
K»f A ' iMj than 13 year, before the d»lo of lie 

prM.iit suit) the pecioj o/hJS awhlir^J'.— . “ • i ^ .i. i iv„ 

iWora jxjssesaion unsaU mlvcrse. 

P^^tition wai nliTO ajjJ capable 
Cl hts oxcjitsi^o po«iwss!on, beeftO'e d 

>nntoal tight* nnd obligatioos of the parties prcTcntcd fheo Iron 
» ting up aii> titia coJitraJretlflg^ it oni thereby gimg to either a new cause of 
notion pgainst the other 

The ij nest on of Khcr*e possession as between tcrnnts*’in common depeud^ 
f rcrarci cl tlio ten’incr>in«eommnn by partition bat on eiclusire 
occopujim by o«ceo tenant amoiimiDg to an ouster of tie other. 

MfniTx r.tvjt f Simiwfin NasiUK ... ... (IPOS) 33 Bom. 3>' 

‘ iralton of oienjrihs/— 

^ _ S'* •• tneaxisutfit tnlh p^ac^oft ofrntrthp-^ 


AOPEEliriyT — (o pay a cirlatn sum in const Jeratm /on a from\H h 
f”<^rry-^J>ar/MjvfcT^^J.aiUrsorfj!e 0jrrccpie»t-Su,( to recoierfori 
— ^yreewcHf £jf ttay o/vmmaiie troWr^ge-Viff-erenee ifttreen 
eo«lrvel~~In(/tan Trustt MtlJI of IBZii see '« Contiatl 

18/2). sei*# 2(ti\ /A). Oil o* f.K ' 


ooniroti^lndtan Trusti Aet\jl of CoHtrael 

18/2), see, 2 (?) (A), 20-35. 05 

^tc CotJTBicT Act .. *** *“ *’ 

..4 , ^n*fi/ina ffoevmeni^Joiement iotenS mOHejf 

ndfor tcorkma mrtaaSfi 

. • eapnlU of sjittifo pewenftRate** 

s-^Slamp rfu'y to the rtoe«inf»t— 

^paSr>ifPAci , ,„ I2l 

AGBIC0I.TOT3fT-^.r™ ,s!l M.smlm via tit 

"f «' ^tt-D,mt„ ttgnt.:- 

Stt Demus eeuef act . , •■• 

f a lAao-^Suit to tet oji* 
P'o/mJ),tee 3. 

Act ,, ... IH 

® uidoic^Mienation hy {he 
ot»«nofjen •' oT Me Bifep^cJ son io dispute the 

See lItvDtr hixf ^ 

AMEKDSIENI' op J’iEAnTTOPe 

of limitation— Traeitie as lo 

^-c.™rE„.E "■ ... 



GEXEEVL IXDKK 


js 


Tige 

Kf. 5,000— 

» — P> aehee 
inl Courts 
jf the Liud 
t in dispute 
inj uot to 


laxnti V. Ala (190S) 32 Eom 631, fo!loved. 

RA^cu^ODB^AI 1 Coiipcron of Xaiba (1000) C3 rom. 371 


eround that owing to con^piracj" among (lie vilLig^r^ (including tlio decree* 
fielder) the sale was at an underraluo A wcel later, but witlim the inonth 
allowed, he agim applied to the Court to eet aside the file nmler bc tion SlOA 


ui lue tout. 

JMd, (1) that tho order parted hy ttio Suboidmalo Judge wbs appcahfile 
P»(a T CAiinila? (1000)81 Com 207, followed 


Procedare of 1882. 

Decree of the District Judge confirmed 

Oolam Ahad O/iotrdAry t. Jud&ister C/tuttrlra |.S'An/ia ( 1002 ) 20 CaL 1 12 , 
followed 

llABlQiB KaKTA V, CaUI pAFPtF ... (lOOO) 33 BOIU cos 



-Htcon 
Stfusal 
t Judge 
endatioii 
Dis'nct 
popioj* 


Against the order of the butnrt Judge an app’U was pre'erred to the Hi h 
Court ^ 

Held, tliat no y>pe\l laj The Butnet Judge a order was passed under section 
.W of the Civil Proe-slnro Coile (Act XIV of and not uidir section BOA 

It was therefore on order which wjanot appesWk not being fpecidei m the lat 
of orders m section 6S3 


Cirojaii Xboer v H-iin OA'im Lall ATai'ila (18al) 7 Cal TIP, folloirod 
CmManit Kiiimcuisd ... .. (lfOS)3j Bom. 101 

B 1IS3.>S 



anxEiJii, ixDEx. 


APPEAL— — AV itnction at to oceovnts tn (he rfew^<— Cu’'// 

direct aecounte ti> le taken Itfore theComt»t»ttoner vhtn^^riies fjCt. arriee* 
n»» a^rrevient ofttr the derren^ An appeal ltc« against an order of a Jn‘jscsi'ii|'-' 
on tf c Ongunl S iltf jf tli^t orJer dcciuij s qnestjon of some rig^t between t 
patlics 

Fia JEiiA'^otn Covrasji r.TuB JIoiE LiMtrro •• 


—Vaktj>;t a ffSK* 


. . ^feney detree—Jp) eat hytome of Ike p^rUettoaieer’e-'T^esnt^ 

titneal pnal — hxeeuiion~C%ttti*roeeture Code - 

"H,QA^LmiiJt>onJeHXroflSr,} «1 II cit VV} . 

--I istbeanaldeete^loMl 


parties to a ilecfee opptril og-iina* it, tbi decteo m app 
purpeso of execution wuh reaped fo *11 the parties. 


SlUTBiir r SiKHABlM 

_ . e ' . . 


.Pee S tJLL CacSc ScIT 


(l[)fe)3n’ J ■ 

-e r - / Ctiu Sel 
on 

. tiloliini 

flKt mtli 

,, taialleaue 


mi*A te unt^Cnnui I 


APPEVL COUr.T— Crin»na/^ffriei»cfioM— 

rrveeJure Cede {Art V if J83S), •« lO; ^ , 

* S't CBISlINil PrOCEDC-S 

t fete-^TataUeti-'^c 

APPEAL IV rnorATr 

Sef Psact'c^ 

Ti ■nfxDO‘^* Cbneenip* ^ foKr/— A’ofiee of erc'ien fr 

APPE -VL of notice— Stay of . 

eomrndta‘ _ _ 

Cotirr-iivT or Cotrr . C- 


Jwrd— vuy io fU on ft.wrrf—Jnz*/ of yvntiheUon »i f/ 

ii 6D^!! ffieard-J^n hum m effeetrd 4 the okstS xU'V^ 

A'-vt It iS not binijn - u„i» oniotco la award a puty to it can urge and il'c'ir 
nrbitrators. m on tbe groaiid of want of jiiri'd e ion in tbe 


it ha* pa'setl loto a dicreo rr 
wliera i‘ direct* lartition r<i t’*- 
e raoai'nt of ita date it * 


iJ«>Aafa'^UWo\TBoi''Trp ^ffdW." ' 

Ln*rBto r KADjiiBij 


jU 3rd laUis t 
... (lC<l‘)33rcn 


IC 
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ArilklTnATION— Sai/ for a tminutralton — Sejeituee to Cu}imtss(incr — T(xrti<t 
^><3 orally to mb” to Comntitiottrra dctuior — Conmnwner t aitard — 
Vh'I J^ri/eediire Code (Ari A^K of oee uto — Adjuitmtnl of tuit, vhai 

le— -D~> Jieretja/j. 

5ts Alimimsiii.\tiq\ StlT .. ... ... , . 69 

ASSLSsORS— Tz-w/ h^ja> 3~Tr» il nttk t\e aid of aticisoM—Diferen'e »n the modi 
of trtol — AfCfMci pitjmheed ran cow^/dix— /Vorftrc — I’r ttiure-^Crimwal 

I'recedura Codtt^Act V of 893), mc « 

See CriiiiSAi PnocEbtrs Code .. ... ... 4:^3 

ASSIGNMENT — Lease unregutered tchen itdmtt^iU- 1 1 evtJenLC — Conduct of parties 
to lease — *' Coll^tfiral purpose — Transfer of Pnpeit’j Act (/f' (f ISSJ), see. 
'IQl—Lit.r—eharQe 

See Lease . ... ... ... ... ... CIO 

■ ATortga^e teilA po^ffsun— Lease to tnotlgejoi — Death cf the 

norfjapee and his siirvitipg undniJed l>r.,ther~Si'ter enUlltd os 7ieir~^ 
Possession and management bg mortgagee's xcsdou-^Pavmeiit of the i ent Vg the 
tenant »" good faith to mortgagees turfoto — by sister for reeoien/ of rent — 
Assignment hg ?jmoz- not neecessarg—PiaHsfi.r tf Propply .Ir# {IV of 1882), 

60 . 

' See InvvsfER or pBorBSTV Act . ... . . £»o 

' ' • —AHithment of tan'e 

ultacUtd share— Ciiil 


.?f{;Hi\DL ... ... . ... ... 20 i 

-ifoney decree— LteettUon—AHathment nnrl tale of properti/ 
snoilgaged seilK possession (0 « third person— Auetion purehais by judgment' 
creditor seiih leave cf **' ' ’ .*•*» *.• 

to anJiTmaUon if ta ‘ • • 

moitgige i-'ai fraud • ■ ' 

seden\ption—Es>oipe\‘ 

{Act XI V 0/ 1882), sees. 278. 282. -83 and 2S7. 

See r’lTii pnocEDCBE Code ... . . • 811 

— Toda Giras AUovanee— Attachment and sale e/m arecti {on of o 

do, ret — “ Montg hltlg to letoiae due,” snlerpretaUsn of—Usv: far can the alloie 
aneele ultarhed and so d—Toda Oiras Allot^anre Act {Doni Act I’// 0/ 1837), 

«ee S 

Sie Tod* Gibas Allow*>ce Act , . ... ... ... 233 


J/fW, Ihil nciUier the signatBreoJ Ih* Srl> lUgislrar nor the ttaUmenl b/ 
the writer tbit the body of the deenment rras ^ittcu by him tver# suH^cieut 
for oflcctnig a > alid luortgngc 
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Tigs 

An -ittosiingwiincs- 13 1 ‘'witness vfco las seen tlie ilectl escccitJ -isd wJ’'* 
signs 5t fls a vjUnccs ' 

JIvrJtll T. SpiMur) (ISM) 10 C A F. 310. followccl 

11 

ATTOnSEl S cosrs-p.(,(.o.-r.»«j 

I client aispptes the retainer as 


7flre.7o«f4(lP87)SCCli r>. 105.follott«a 

T ... (IfiCSJSSBom Cf7 

JrtreJlADNarjs •*« *“ . ^ 

At;CTIO^'^UKC}IASER~JV«r^y derr^^rTecvltcr-^-AUffehmenl g 

rmerlj tnoiigagfl KUh poftfttton 

luSgmen* crtJtt<ir''--l' f'^rrAf Or.v^t ±ithieH to wiorCectS*— *“»« . „ 

creJjfo prior io • * ... 

Sjni Jlic nortijftge t * * ' , , . . 

••• 

(JceXZr^lSSJ' . I 3JJ 

A'ecOfrii. Trocedcre Code ... ' *" 

AWARD— .irJi/rrt/ioB — Si<tt to Uh nn <'*^‘•'’‘{■*”.^”1 


arhtralon can be fU^dei- 


When . . ^ 

lh*itifcisnot hinging iifoa 
Axhttretoi 


to me cjcnrw— » u... v, 

’^Avard tt tqviroltii ^ 

aicani-^ParttMn n rfeetta »>or 


»nit It bioaght to ei lorco an awarA n p^tf to *i ‘Uj’.Jietipn »“ ’ 
■ him oQ the grotred of n-aot of 


An award is equiralant to a wdgment whether 5 t hi* nartiiion to ho 

net It IS i indirg upon tho pirtie< In ca«es where A it ecvers 

effected, It disjolres thfl joint family and from the rocffeni 
their joint int reels 4 iaf7"T 

Mvhammail li'eiea: K^an 1 Atam Jutan (IS 9 I) *0 t-o 
Riu Xo/fl (1«0S) 11 Bom L li ,20, followed (1009) 

Bn«»»o , II.i,s*E.i . . . • "'pL« 


— ■■ Smtfor oiminuirationStfertMe to aKWf': 

orally to ivljntt to Comvtittiotter t deetttoH ^ , ./• ^b»/4» * 

Procedure Cade Uct J/l cf 18S2). tec SrS-Alf/tirf'neifr c/ 


J’rocedurt Cade {Act J/l tf 

71 rtlten tulmtetion «•• •• 

See Adjiisistbation Srii . , Sehff 

BATTA— Dr/enifaHi twruio’iel fat 

Aci(i7 7/0/1870) gffc 7 ... .. •’ 

SlB DEKSHi> ACBltOETOBISTS’ RELIBt AC* '*• (^g 

BlIAn— tafcrp^'ni-i'tl *«> dmston of a 3 

«ii »<x(ivn~I,vnttatioii~S}ajdatt Act (.tfom Act r V ,,, 1 

Cf* BosoDinj Act ... •*' 

BiIA<^D»ltT xsnirtnsfiT TPxnRr<? ACT (DOM A(7I ^ ^ 
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tt t 


Tbo riagjari Act (Doa Art V bt Ifcj) f i r^M ,/ %} j , 

provmon cr nccwtary impli-aHvn fcWtg-tw lU MW 
\ rjrata person 

Dala-f ParJ? (100214 Toro L It 567 •"!/ Oa>h{ <, A'W/M; f' / ^ 
Bom 396, dulinB“'*’“‘^ 

Adju Vuar c BArt Da^ ui - * • 


1 J ( . 


EllA 


Stt Cult PBOCBDtBS CoDt 


if Af-r s oy \U , 

• • h'l *1 ft t-lflll ut / 

BOaSiY AEKAKI ACT (TOM ACT V OF IH8|, ■! r. II (1S», 4> „ 

^iicr/iJ «yis7a),.c^ 19] fccii,.u'i.,iit.ji«,„u,, Au.,] < 

V of 1879) j«» not piolubit lmioi«nBrrK-»lno|rm»)ly}U»/*h)»i, I // 
iportatiou unlcM duty h»» keen pa* I » * r / 


vraportatiou 


been affonled and Uae lieu* *. 


Tba term ‘ irapoit ' m o»ed m the HouibAy AbWil Aft, 
vtying Into nry pnit of tlw rtciclwcy ot lloinlmy Vy m. ' ■ " ' 

EaPERORf. De SrLAA ••• •. ^ . 

CITY IMPnOYEMLNf ACT (BOM ACT IV ()l |j . 

CoHeefer— •’/ taterfstfjr cfaimant a/Jer Ci>l/eff,r’f ur „j j 
tnrttio tU Tnhunal a/ J«>faI-Co»Ao2irf«/i«. o/re/ueneM-/,,,,/ Afilu ,,' 
Act{Iof\m) >te 

See Ia^D AcQUisiTioK Act 


1 v’V ATF nif/n l(t_ 




IJAKCniiocnuAr v Cotwcroit ot Katba 


• UMO)*,)'., . 
‘aCt inorKoi)-c/,./ , * 

tUtg—PMxc S re inuoj,?/^’ 


SfcPE'fALCoDE ••• ••• •• , 

•jfTTVtPTPAT APT fBOiT ACT HI OP 1BS8). *EC 331— Cbai/n/.M , ^ 
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xi^ 


Tlio word ‘nppcar* in ibo accljon docs not inrolre ‘aj)pMrf 


•n ^ < 1 -1 , . , t ~ offtT 1 and 


therefroin, it follotrs that first, the degree oi danger roust be ftscsrtMneil, and i<i«u 
tlie appropriate precaotionarj tneasnra prescribetf A\niere it i» net w«c‘lca a 
the danger is iiummcnt, a dotr is imposed on the Cmnai'sioiier to oe *<*® J''f '7, ‘ 
ly what should he done to assure the safety of the public Karirf da* 
interest of the owner of the sfrueUrc 


' ps St X) sot, 

,a L 


be taken 
If the own 



..... v„v.v — »v tn immineDi 

oe heard as a matter of common justice 

l/ALSB&I V IIOMCIPAL CosiUtSSlONEU OP 1501111*? 
B01tT>*V 


... (1908) 53 Bom 

. » • 

a pnr leg- 
iYe tdiai* 

■ i (nduenco 

• ■ Ineucofor 

uu- purpose ot bringing the adminislrstiou of justice into contempt 

, presides at a pollic toeeUng and therein procures the 

«1 resolution coiitcniptuou’'ly denouncing or j»totrttlng SgaiH't tti‘ conduct oC » 



GKNERAL INDEX 


High Court Judge in pu mg sentencj at i trill nl the Cummal Sessions, is guilts 
of itusb’liiTiour {uuJ-*ra ,tioa of li gulition II of i827j 


G07EB^lIE^r PLBiDBK V JaOAII*IATU 


(1908) 33 Bom 25i 


Sse.Atizs Cocni3 Act 


Jgtneif Company T Sh^rt (168S) 13 App Cos 793, followed. 

OirxESiuip .. ... ... ... 

^^wcfAia P<r«Ao(f 7 JJaldto Sivgh (IPDi) 31 Cal 8I8, WloxeJ 

Sit Decree 

Bill Shtrmlat T JTi&airArc^i (I89i>)22 Bom 430, foUowed 

i’-e Cdaritable TnrsTs . . ... 

Banl a/ Denial ▼ Vyaifiog Oan^i (1891) It* Bom C18, spplied 
ffcAciev Courts Act ... ... 

JJtnijan Kooei \ Jfetm Cfiur,i Lalt Mahala (1831) 7 Cal "10, followed 
f 0 Cl>lL pROCEDlBB CoDF , ... 

A roi^A 0/ JJflt/HMl T. A/’oe/licraon (1879)4 App Cc*.2dC, foUoweil. 

B'‘0 Npcliqrrce . ... 

Soi/t(rr Doc/iirorM (I7OC) 0 T R C3t, followed 

Sea OiMi PRocEDtBE Code . ... 

BurJtll >. Spiltlui ij (1813) 10 C. A P 3J0, f mowed 
See TnA>3i’SB op Pbopertt Act 

Cartv, ex pirto [1697] A C 719, followcti 

See CsiuiKiL Proccdobe Code ... 

CuUcctor vfBdgaitm \ BAimreo (IfOS) lOBom L E Co", followed 
Sie Lard AcQCisiTiov Acr 

CiUtdorr^fTl may 7/ ir» S»/<ira« (IB3J) C B>-n 5l5, followed 

JlKlSDlCTlOW ... ^ 

Cci ni.A r Altjiglon (18*»i) 1 1!. A ff, 519, lefetred Ic. 

Sr. I EASE ... 

Dt’a'! 7’arjy(lC0i) iBjni I*. B. 797, (lislingnlidictl 
See BnAOOARl Act ., ... 

Diyii-ainr Con/Aamfu* (I‘'OJ) 31 Bom 73. distingautied, 

S e '?i.iT3 VaLCATtON Act 

lUmMa V -1 tontry-GencTci/ ef ZtlttlaniiX^ 9) d L T. 740, followeil 
See CbJUISAL rttOCEDCB* CODT ... 

Deraranii TVaiJu V Bifl/eror (l^HXJ) 30 Mid 1 ,teferrc>lto 

SeeCaiiii\ALrftO(.».DrxECoi>E .m .„ „ 
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Cases -tonUnucd, 

J)wir}io/travI*alafaDV BidlruJinaShalelandniHSOi^lOBovi 255 

A« DEKKnAN AgeiclWceists* Relief Act .. ••• • 

OF r DhoiuJu KrtthM (1001) 33 Dosi t.2, followed. . 

See AV oek.ma'j’o BcEAcn o» Co’<TBicr Act •• • 

J’a/«n;airi?a V, Ortnji (1896) 23 Boti 277, folloue<i 6 

See ITi’iDr ... .. 

Fi(i7n;t Cw tlji V Co'^Wn* Ala<?Aoir;» (l8'*2) 1C Boti ?3*, referred to * 
See OwvEBSniP . . ... 

Gangjthhiffv TAe 3/«n<c»/ia/ Coryorafion ofRo/nSr^ 1 Bom L B 

icfortei to 

See Boiini-i 'Icn ciMt, Act ... ••• 

GtjJam Ahad Choe'‘dhry r. JudlutM ClmndiA Sli'thci (1‘'03) U) Cnl » 
followed 

Set Ciru PcocEELBi Cooe 
Gorden t. Gordon Cl''0»] S 1C3, Wetrid 

Ste CoNxeaPT or Cocbt ... ... 

7/on Saitttr Didt ^. ATali Kumar Patra (IC05) S2 Cat »31* 
ij'e SciTi Talc \Tro’T Act ... ••• 

Inderan Fo?unjj//) 0 of^ Trtref r ^jjnoMiem / i*fln7ia 
I A l4l.foUo«d 
/JeeHrsDcEiis 

hhan CA«n7eri7fl ray Tfowesjrar JlfowAf (1897) 2l Cd 83*»iirpr®'^'-^ 

.fee CiML PllOCEDCBE CcDE 

Jatramdat y Zamontal (1903) 27 Bom. 7v7, uot folIoTeJ 
See JuRispiciiov ... ... ... 

J(;lAal>Aa> T iVctlAoAAoi (IfOt) 23 Boia 399, distiQ^U Ije^l 
See Bhaodabi Act 

Jon*t, In re (1887) 3C Ch D 105, followed 
See Cn il I’cncEDUaE Code 

JTirtJiar Shoj Toy x r Hot TiatJcie (1283) 7 Bom. SS'^, dis‘jrS’1 sl.e'l 
^'ee CiMi Bbocadvee Code ... ••• •• 

Kedxavy TiHojai (16^7)23 Bom 22 apjJicd 

^■cs JcKismcTiox ... . • ••• 

Lalthman \ liadhatai (18S7) 11 Bom. CC9, followed 
5’ee HiSDtr I,aw ,, 

Lnldai r. Hat Lola (I'^OS) 11 Bom L. E 20, followed 

Ste Abbitbatio’ii m. ••• ••• *’ 

Laimi y Aba (1908) S2 Bom. C3J, followed 

5fe Bombay CiTiL Cocnxs Act .. . 



GENERAL INDEX, 


*TU 


CASES--fow/jnufJ. 


Page 


i«m>i ^'Wro;* Uanan V Poyn?! i»DitMtrn?/B (1887) 11 Bom 4il,nct; 

followed. 

5e« MCKTJD CEDEltOMES .. ... i22 

Mahmxidt Shti^h v. Jjt Sheilh (ISD-l) 2l Cal. 022, dissented from 

^wCpiiiivALPuoCEDraECoDz . ... ... 33 

ilaliomed v. Kruhnaxi (1887) 11 M^d. IOC, referred lo. 

fi’te CiML PnocEDOPE Code ... ... ...298 

dfero V. Eodaji (ISQ4) 19 Bom 809, followed 

fi<^HI^DFLVW .. ... ... ... ... gs 

Ifolilltai r. Haridaa (1896) 22 Bom 316, commented on. 

Sea CoTOT Pees Act . ... ... ... ... CSS 

JluAtimmad iV'eicje ^han t, Jfavt Kian (1801) 18 Cal 414, followed. 

Si-i ABtltTIUTlON . . ... . . ... 401 

jlftiiliah Chtili y Xinjieroi (t00a)2dAIad 190, disetnlej from. 

Sea CBiMBitpRocZDCftECoPB ... M, ... ». 03 

T. IfaJeyi (1807) 22 Bom. 771, foUoned 

SeallBcrEE „. ... . ... ... ...273 

I^uxxJo IkUm^r ITatler r <7<ry<tn (I9v2) 20 Cil 871, opprered. 

SeeOniLPnocEoritE Code .. ... ... ...293 

P(ine7i9p^ar (1899) 31 Bom 80, consider'd. 

See IIi’tDP Widow REainRuoe Act . . ... . . 10? 

Taramaitva Pttlai T Em/><ror (WOO) 30 Usd 49, disscutcd from 

See Calsii’fAi' Pbockdobr Code ... . . ... ... s3 

Parlati Kuntear V JfaJjpittd (1007)20 AH 267, lefeircd to 

See Civil FEoCEDt^RE Code . . . ... ... 293 


Faslall T Paitmete 15 Pa St. D. COJ, referred to 

Sea Mv'sicifal Act ... ... ... 

FethoCaxix Hertnatji Dueioor t. Afeiertai (18S3) 13 Bom 303, followed. 

See CniniTiBiE Tedsts 
P iW V. Chinital (WOO) 31 Bom 207, followed. 

See Civil FnocEDcnE Code 

Fragdaa v. GirrfAjrrfar (1901) 26 Bom 76, considered and distlngnislial. 

See ADSiiMsiniTiON Spit ... 

PK//irooi V. Xoieej (1876) 1 Q B. D 3S4, referred to 

See LEisb ... ... ... 

Qiiea/e’e Estate. In re (ISSC) Ir. L R. 17 Ch D 3C1 at p. SC3, followed. 

SeeMonTCAOORANDUonioioEE ,. .. ... 

RalU Ffcthera v. Coeuli/ui JHuleSanJ (1800) 15 Bam, 376, applied 
See Ades Oocjts Act m, ... 

B 1455—3 


... 335 
... 609 

... 698 

eo 

... 610 
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... 703 
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Hamar 6/ijVicm (1832) 6 Boro 110,iefene<Ito 

See Civil ProcEDimB Cqdb ... ... 213 

Reg V Grag [lOOO] 2 Q B 3G. ItJlowea 

See CoMEMtr op Court . . , S-JO 

23 (CiP 

OivuLFSnip 713 

SavH CleltiT ACTmanjwleAy(l8<3)7MnJ H C.R 260 refeitedio 

Civil PpocpDuriE Code .„ S93 

Sarmbai v Premj\ Prajn (l8Sa) 20 Boai 3DJ, ccfsulcrol and distngtuslie], 

See ADillMsTBATIo^ Suit ... 

Smgapay (ig-p) 2 Bom 470. leretreUo 

Set Civ il Pbocedurc Code . - 

SagadOtilamJluuein-v JOjii J«p/r«i/<» (’8S5) P J. p NO 
See LijiiTATiOif Act 

Sttiramvla r K, uUmaa (1003) 26 M.J llj, .ot f„llo,eJ 

««^^I^ouLvw €= 


««'•«'• C18>3>S Moo I A 103, 

'S'etf OuiL Proccdubb Code 

Vmed SaihiSingv Oowan BAay* (igjjv OQ Doiu SS3, foUowcd 

See Hi>dd Law , ■ 

lore*., H C U 230 ‘otei 


See Civ il Proceduri: Code 

SeeVAKRt Adat Aceyct 
CAU''^' r- 


3i>( 


nt tillojesai'^ 
> recover 

^CivilFrM 


See Civil Pjiocedure Coot 


of Propntu Act (IV oF lS32)ltc Ml 
cannot deorire ,t nr dcsaribed a transaction ts a li»Q ’ or ‘ chirgi) 

nor oeprire it of its real ui nw if sn^sUnce the tmnsvc i '"• 


<&a Drst 
- f» plurce on 


AnoEsiaBcJovji SuBii t bvcDSuDAr VuKaiv .. (1003) S3 Com CIO 
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Paga 

CIIARGES— tToinJcr o/cAawfiS — Viyoirtrfer cf tiargtt — Indian Penal Code {Act 
SLVai 1S60), tea li4^, 15JA — Cnmtnal Procedure Code {Act V of ISOS), 
aeej 323. 233, 234 235, 23b and 237 

Cbiminal PsocturttB Code . ... •.. ... 77 

CiIARGb®, Joinder of—Crivi\ntl Procedure Code {,Acl V a/" 1S0S\ ec s 23'’, 

23 235, 23 J, 2 <7 and 233 — Priiij Couned, leave to a^fcal to, 1 1 eumimlcaie — 
Praetiee and procedure 

jS'e« ORiuiNiz. Pkocedurb Code ... ... ... ... 2..1 


cm — * 



eventa sectioi o* in'* c Af«u toui^a auy lor 
tbo Induin Tniits Act does uot afT ct ilic 

f It ^ ..1 .1 - • 


thcjc fire Iioada. 


D 

regulate proe^derc Itserer applied 
ladinu Endcace Act eatitelj super- 

• r •»' ’ « . 1 

*1 suit 
Is Hie 
for the 
section, 

• trustees, 

• of tho 

■ 10 recti- 

wrongly 

■ do not 

■ * farther 

■0 rcbefs 
d under 


A suit brought not to osUhlish a public right lo resp-Kt of a public trust, hut 
to remedy a purtJcnLir infringcmrat of on lodiviJua] right js sot withrs scctioi 
£39 of the Civil Procedure Code, ISS2 

Section 539 coatcmpLitei a sail either ui the aamo of the Advowte Geuetal at 
tho insUnco of relators, of a suit in the name of parties ‘ having an interest m 
tho trust ’* with tho consent of the Advoento-Geueral The “ mtercst “ of the 
parties hero contemplated must be lhe‘*uitm«t' that u thre^ten^^ or infringed. 

A well e-Ubl shod end ancient inoge prevailing amongst acommarnty rans* 
OTtnUe Bweh ol the tenets of its nbswn as are shown to have fallen into desne^ 
tnde and eonfli<.t with ancient usazo prevailing in tho community, 

Pethotam Uormasji Duttaor r. JHerfas US*'!) 13 Bon eoi .„,i 
AJiinuiaiv.A'AoriAf((/i(lS96)23Boin 4S0, followed. " 


OEXEEAIi LVCEX 


Ahfc cgH the ccnvers <ras cf Jcdii s »s penai-jTi’e acjcrcs’ SJcrcas'rMiS''* 
r-rtcoarersJocsarDcntinljBabiOTnitolhe Zcr^asTna cunrccni^r n Icij. 
tvndliTinTatejegc^ttwarror tsnal for it to corrert a Jt-dfc, tfce Ztnr 
asoTan e^-ffimnEity of Iiidn b« nettr atteopt'^, eacoaragsd o- 

rnirer^ion cf JcdriiaitoZo'TOftrisste 

Erea if an entire «Iiea*>^ Jt-dditi— >)s dr!r *3mi‘tft3 iate iis Zcrt&siran 
migion alter all conditions aad asdern a~ all 2t-ns«arr r'rpr:cai*'» 

Ic ^ p * catur cf Tight, t« catitJcd to lie vs^ and fer?f‘* 

rttneiODasaaa ios*itoliocs noder tbo icfcrilttta’ jsassxxirezt sad eKrtn*, 
ta^c ^errfonaied aad endowed oalj for th* ceaibers of tie Par«i «2aa:sa-*T, 
ana It* Par®! c->aiaittaitj coa®i«t 3 * of Paa--> who arc d<^af-d f'o^a 
O’^aal Perunn eaigtaats, and wboarebora of ho^Ii ^*«i'‘naa psr^nts, tzi 
wbo profi?«s Zwoas^naa t^ljjron, tfcs Ira-ii frra Pe^ a pwi/eJ^-rg ti’ 
^ro^*ri.tii wtocaceto Jrdj e 'b«r t^aicomrilr <r wTss=*stIc, aai 

tae ebUdrea c. P*r»j father# by ali»a colL-ra who lare f-^a deh* asd p-cT^?’' 
aQccit*rf jjito tfcf rrligma. 

~Toed-e_®,eaofasjJt enfer ea cf tl* *^"1 
Procedare Code, 1552, „ calr b^diaff oa tb* Tai*ifs to it, I'Zt to 
p'l'cas affected by it t, t~ 


Aortsvuirtao-liQ w'jcooftb* ^-vo-'e/a tnyJ a» 

s?iS'i:v-Sss.A's4;i;s?>sv!i sK‘'Sa 

«b*~s.Ifw real caste birce^^ard ^ 

ttder lb- inJioe.r* ci the cii?*e idrt. tSl la ircC'ra lv'’a:irI\rrT>?N‘_^ 

ictolar* a*cis*-=<^[ 

i‘ ci>-i (0 ds='*^ 


ttder lb- itiJioe.r* ci the ^‘‘e idrt'."ta 


-Y . 'i* W rads- -*-w 

>*ca' «L It i! the-e'w-- fa-rfj * 

w!*.ai:da 5 a ti -ehal *vlr*«i 

^^^^‘^^•^totber&r«j<i>c:siwii*y,n 3 ‘ ca.Vi2 tie ir=>Jf j 


nn b- 


0 *t. 

»>.K- «9 

ZeWGsInaa frier 

Sis I>af»X 4 . Itasssji PC’TT 


— * e- Sit JaxJiT.T Jintrii — 

(eom act m OF 1 “ 


#rc, 

»sr— £rrrrtae ov*'-, 0 £\'»c 1 / C * 
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r-igo 

pariv to renove structure in riunoti contft ion — Right of the parly to ha hcatd 
oif the Commisetoncr tn ansuer toihe nottec — lufunetion rcstratntug Commts- 
sioncrfrom jivUtng rfotcii a house 

See Boubit Hunicipai Act ... ... . 331 

CIVIL NATURP, SUIT OP — Suit by temple eommtilee against temple senantsfor 
declaration as to their right to hare the services ler/ormed — Ciril Court — Jiina 
diefton — Cteil Procedure Code {Act V ^1908), see 9 

See CiTil. PfiociDUEE Code . ... ... ... 387 


C . . 


ot tuae iviaui 


tho 

call 

ity 


irtft 

so 

ant 

and 

DCh 


the plaintilF. 

Oa appeal b} the defendant, 


l»ei 

Co 

wt 

dutnrbed or interfered xnth 


precedence or nririlego 
the busincBs of too Clnl 
'Daclers from preaching 
no office or propertj ta 


For interference wj*1i more dignity no suit can be mauitaiued. 

For Toluntiry oflennga tecciTcd no amt will lio 

Sii Saulur Bharli Sievni r Sidht Lmgayah Charanti (1813) 3 Woo. 1. A 
198, ^cinyoi'a V Onfli7npa(l878)2 Bom 47b and Rama y A’dirram (1852) 6 Bom. 
lie, rcfcjTcl to 


PoyUr\ Dodsteoith (17°C)CT B. 681, followed. 

JlaDittrstJDAY pArrAT i SsBi SnA'iEARACRArTV .. (1903)33 Bom 278 
■ ” , ' , '~* 'Sec. 13 — Pcs judicata— P/« 

, . , . , « _ ■ I gal— 

■ * * • • ' of 

■ * ‘ to It 


CiiiuoAMiL f B« HAnKRA . .. ... (1009) S3 Bom. 479 

- - - . ,, , __ g£P, 2S— 2<incL situate at 

different ritlagcs and i» I ostestion of different persons unJir diferenl titles— 
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, Linds 

■ • ■ who 

3ldcr 

■ 93 of 

action. 

Seld, on second npp’aj, th^t though the lands were sitixifc in several diiFerenfc 
villages, provided the venno foi the trnlis (ho sanjo, the right of the plaintiff 
to hare berclaini tried iq one snit n the same as if the different holdings were 
alHn the same village It is never any bar to ■» suit >n ejectment that many 
persona arc m possession The only possible objections were on the gronnd of 
luoonvenienca The difliculties arisiog ftom variety of defences esn be cored 
by tbo successive trial of the issascs ecpsiately affecting different defendanti 
hollowing tlie English practice inlarlosatory judgments may, if fh# plaintiff 
succeeds, be given against different defend mts as their cases are disposed of, final 
judgment for possession of the whole properly being reseived till the conclusion 
of the trial of the whole case 

Ishan CAunder' Sazra \ J?«mcsi£<ir Mondol (189?) 2i Cal S31 and J^vndo 
KxmarlSaaUry i?anoHia/j <?a^rt» (iPOi) if) Cal 871, approved. 

SamQAtHtt Ammant AcAt/(\87Z) 7MAd IT 0 P. 250, TasudefH ShanUm 

11 Mad 100 and Parian huntesr x Mahmud Fctimia (1^9?) -3^ • ' 
referred to 

KaeharShoj Tatjax Bat SalAorc (1885) 7 Boa 289 , di‘tingawi»c^ 

UitiBai V Vnaxi, (ISOS) 33 Rom 893 

CIVIL PROOEDDRE CODE (ACT XIV OP 1883) secs. 103 103, 

^tmaedouinffto absence «/ Counscl~^FIa,a{f/f premi ”f\f 

£5/ tio Coanset-^umor Cmwl jKtd 

t NotwitL* 

■ t tan ttodcT 

mit 0°^^ 
tonnJ*! to 

txuuiine tne witnesses. 

Conns.! on essl side ■» '““‘i”'* **,! 
^^roduced by the Judges in order to obviate the dislocation of the 
•nsv. -V _ V, . Qf more 

• ■ ■ olpiye 

■ Counsel most 

■ . able to attend 

' of the jnmof 

,„Tsel to attend 


* aiiau„«uieiiui iur vuiiic i 


until ho can come }n 

Esitaii. EcRiiirsi « Ifx/i MAnoaiED ... 


(1908) 


33 Bom ■I’3 
— Hisdtt 


* . — ... , , . SEC3 23f, 31-1. S53-- 

J^w—pplaltJiara—Ztahhti/ ef tens teem/ father e deb'—Mon^ decree— 
■ > appeal final— £*«cut ton— 

moncT decree obf lined #ga!m«t 
• tlie'Jfitakslisn lawcan w 

■ ■ it of the aocetfrsl properly 
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Page 

that has eonio to tlielr lianJe eten if the debt has been incurred for the sole 


Uvitd Hathiting \ Goman (1895) SO Bom 383, followed. 

’ cation, 

before 
)etweei\ 

■ under 


^Vhere some o! the parties to u decree appeal against it, the decree in appeal is 
the final decree for the purpose of execution with reapect to all the parties 

SnivfiiM e Si^KUABiM ... . (ICOS) 33 Boa CO 

CIVIL PBOCEDURF CODE (ACT XIV O'? 188’), sic 3U— Decree— Ee cti 
hon — 2Von»/er p/ Dro^fr/_y ^cf (ir^l38’) tee 93 

Bee Decbib . ... 273 


— 3«. 510A, Sll- 

Dceree— £>ecu{ioii— Safe at Court auefton— A^^fteation to let attde tale on t\e 
• the^ alto 

he sale at 

, . . the sale 

di )g the 

decree holder) the ealo nai at an ondeivalae K week later, but within the 


bCCl UU OAl 01 IIIL l/OUl 

Held, (1) that the order passed hj the Suhordinoto Judge Was nppoalablo 

Titay C/ixni/af (lOOO) 31 Bom 207, followed 

(3) iliat the ollcgit on in (he first application being that tho sale had been 
hroagbt about bj the friud of the itsuienta of the Tillage whcie tho lands were 
situate and where the decree I older resided, the ap] limtion must be regarded as 
an apnlication under section SUand not under section HI of the Code of Cml 
Procedure of 1832 

Decree of tho Dia rict Judge confirmed 

Golim Had C/io'’IA>^ v JHi/*s(er Cbundra SlnSa (1902) W Cal.li2,fo'. 
lowed 

llAniirAR KaMVc Rama pAanw (IW) 33 Bom- C'’3 

stc3,278 2 2233ASD237— 

AToiiejf t/etPee — Drccaboa — Jlla^i>nenl and $jh of property morlgaatd teitfi 
p«iej»«o»» to o (Imf j erson— Aucfio* pnrcAojeiy jgJ^n*»f-crr(fi^i)r ic'/A Itatt 
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Onosuti to lecoBcr possestton qfihelinds — Hisjotndei' 0 / parltcs or eatuet 0 / 
aciian^Xnterlocutorj/ judgments tfgainst difsrcnt defmdctnti—Tinal judgment 
/oi possession to he resened itU tk' eojiclttston of tfe tnal} The plsiatiffi cue of 
■ ' ’ ' ' n L«Dda 

■ ns who 

holder 

In me iotrer uonrts ttic. suit iras dismisseu lor misjoinder oi 1 Jines ur Liases of 
action 

Held, on second app al, that though the lands trere situate in several diiFerfiat 
Tillages, provided the venue foi the trial is the same, the right of the plaintiff 
to have her claim tried m one suit w the same ns if the diffeient holdings were 
all in the same Tillage It is never any bar ton suit m ejectment that many 
persona aie m po'session The only possible objections were on the groand of 
inconvenience The difficulties arising fiom variety of defences can ho onred 
by the successive trial of the tssnses separately affecting different defeudanti 
iollowing the EngliaJi practice mterlo*atory ladguiaiits may, if the p^intiff 
succeeds be given against different defend inta as their cases arc disposed of final 
j idgment for pooicssiou of the whole property being rcaeived till Ice cooclusiou 
of the trial of the whole case 

lihan Chvnder S<tzra-\ Kametiiar Mondol 24 Cal Wland JTitnffe 

Kxmar H^asUr y Eaaowa/i Co^ow (IfiOi) 29 Cal 871, approved. 

.?«mi CheUt V Ammani Je,!y(l873) TMad HOE S^iO, 

11 Mad ZOO and Parhaii Aunicar v Maimiul SoUma (1907) -OAU 
referred to 

Hae/ttr H/i?? Faya v Bat Satiorc 0883) 7 Bo« S80. dj«tingu«htt^ 

UiiiJii , T,ih.i. ... tle(lS)3SE»”> 29^ 

CIVIL PEOOUDtTEE CODE (AOt XIV OP 1883) KCs- 

BWj of Uo Coumol-Jm,or Gm>tl J .l" C.iJ 

r ■ ■ NoW'k 

« . 

examine his iritnesaea or sugSMt that he* ahould instraot sorao other Loonse 
examine the witnesses. 

I". Co«n.«l 0.1 e>oh «id» S 

mMoMd bj Iho Judgss „ ,1,5 dislocation d «■” 

- .smo tiiao in W" " 

. Tkti rnlo has nl.ajs b“n 

one or other Counsel wusj 

■ neither being able to 

InioS 'inangemcnts for some other Counsel to »«cna 

nnlil he can come in 


Esuail hnniuiir e IIa« Jaw 1 

frP^ysoTneofthspart,^, t/aa 
■f(^'xtlnUonAct{XV^l^'rr) ,»i / 
llindn fa 

vwited rftcr his death agaiiwt ha 


... (IDOB) 33 Boro 4 To 
. stes 231,2«.253-;-HMifi* 
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tEit las come to tlie’ir lands even if the debt las been incorred for the sola 


Umti Jlathlung y Goman JJiatjt (1805) 20 Bom. 383, followed. 

"■ ’ ' * ‘ rising in execution, 

, ■ I to tho E lit before 

I questions between 

• dispQiCd of nnilev 


^Vlere some of tie parties to ft decree appeal agaiiut it, the deoreo in appeal is 
tie fini decree for the purpose of execnllon with respect to all lie parties 

SciVBiu e SaktiiBAM ••• (lfOS)33Dom SO 

CIVIL PROCEDURE CODE (ACT XIV OP 1682), ssc 2ii~X>i!cree-'Fv-cH- 

tion—Tr<tn»jer o/ Projiert^ Act (f V of 1832) tec 93 

iPee DccSES .. .. ... ... iM 273 

— ' — — 


docree-loUer) tlo eaU was at an nnderyalue. A week later, but within tie 


SLiuou o>i. ui iiie evuk 

Held, (1) that lie order passed Ij tic Subordinate Judge was appealable. 

Pita V. CA«ni7a2 (190C) 31 Bom. 207, followed. 

(2) Uuvt tlie allegation -'»'*• ’* ' . i' .i •’ ... 

brouglit about by tho 1 

eitnaie and Vilwro tie ^ 

an application under se^ 

Proceauro of 1832 

Decree of the District Judge confirmed 

Collin -tlai ChocJhrg y. Judhittcr Chunira ShnJia (1902)3)CaLl42,foU 

lowtd. 

lUpinm Kami T Eim Paw ... ... (1900) 33 Bom. G93 

"T; ^ ~ SEcs. 275. 2 s2,233 A^D 237— 

Moncydeerfe^AxeealDn—JltacAmeut aat tJis of jiToptrlg mortgaged cj'/l 
pMjeMion to a thrd person -^uflieJi-^rciose 1>J /Bd^nenf-Cferfilor irifA femv 
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0 /^ - » - . 

sal 


Faga 


vpc 

and 

mortgaged 'witt poasoasion to a third person At the anctiou Rale the pluntiffa 
themselves par( based the prop»ity with tho leave Of the Court subject to the 
mortgage Before the sale was confirmed and the decree v, as satisfied the plaintiffs 
having brought a amt for a doclaraticn that the mortgsge was fraudulent and 
without cons deration it waa contended that the plaintiffs were no longci judg 
ment creditors hut purchasers and that what was at<aehed and sold was equity of 
redemption, tli"refore the purcbisexa oonld not claim more than they bought 


ife? that a t] e suit Was bionght before the confirmation of the sale and the 
satisfaction of th decree the plainti^ were judgoient cieditoisandnou purohis^rs 

further that the plamtifts under their pnrohase were not purchasers jaf 
merely tho equity of rddemption and were not bound by estoppels which would 
I ave bound th^ judgment debtor There la notbn^ to pievcnt such a puwhasec 
fiom beoffiting by the olearauce of any chim upon the property even u he 
hirosolt to sue to i roeure it Bo may ahte displace a fiaudalent and redeem nif 
honest mortgaffe 

Ganesh u PutiauoTwM « (1905)33D'3® 


OlVII, PEOCEDUM OODI C^OrXITOP 1883> 8K, SJO 323 -J""' 

fieeufio. ajain.l , „/o,e_Cm«»< of </• 

Jet (Ham Jet r/<f 1389 «> « <-KielojJ 

^190j) *ec SI 


Sti- Gojauat Ta lueds re Act 


... 


632- 


»ic5 373 

Cimf .Proee^'j;^ 


b 111 
a by 
The 
thai the 


Deikha •* ■“ ' ~ 

(Act r 

of Hi& 

Oral tv 
to he te 

tinder 1„ j, „ luj xj 

the plaintiffs brought a redem 
the form of a sale deed was 
section lOA of the Dehkban Ai, vu. „ * , ihe 

defendant contended that oral tyidence wos not adm.ssiUe to prove tha« 

Bale deed was lealJy a mortgage After the issues were framed thepb* "n 
applied for “ ^ na? a frasheuiton thogr^n^* 

that the di wa as to tho adtnissibii'iy 

otherwise o f the Dekkhan -AKricuJ£ur«» 

wl,*?* i cas not applicaoic iua Couik passe I order f 

wit nJiawal of the suit nith liberty to bnUa a fresh suit 

Jheld tli.it th** Court acted with material irrognUntj la paising the order 

a suit to be withdrawn after the 
^ withdrawal may operate to the prejad'*®®^ tho deienu 


A plantiff cannot be allowed to withdraw a suit la order that ho may 
?,?m 1 . ** altered at sumo future date jii sock a way u* t® eDUbta 

* di^erco ngunst the defendant who U ready for trial Buff prcparisl 
to resist the claim and rArtmn «f »t.» 


o resist the claim and certain of success on tho law m force 
ManiFATi t, IJaiiiu 


^V'XiO) 33 Boto* 7e2 
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CIVIL PROOEDUnE CODE (ACT XIV OE 18S2), sec 375— 6-u»< />/• aJritnu- 
irjtian — Hefereneo to Connusttoner — partu* ajjeciwj orall/ to submit to 
Conmiisisner's detisnu — CommustoHerg a«nrd—J.i/nttnent ifi'i ts, what if — 
TlVtffgji *n6niiifion ne euxry.'\ ILe parties loan arbitr^t'OT suit cDns^ntod to it 
being referred to tbe Commissioner to tiWe the usiial accounts ind to d'- oimine 
their respectu e shirci In the nsnal eouise, the uiattei c luio before ttie Assis ant 
CoTimissioner for tihing a'^nnts anl *t large oiasS of accounts objections and 
Burfbarges were li'eJ by the vanom parties Oa app'miing before the As'istant 


at thU meeting and after their attorney had agreed to the abore course suggested 
by the Assistant Coramisaioiier, the Assistant Commissioner himself expUinod 


JTcWj that there had been «o adjustment of the suit There had b‘’i»n no 
written lahmission to arbitration as provided by section 4 of the Indian Arbltri- 


noJer •ec‘ioa G75 of the Civil Pro^edaro 


•s 


Satnibai r. Prsmji Pnq/i(\i‘^o\ 20 Born COl aiJ Prxjlos T. ffird/iirifi* 
(inOi) 20 B}iu 70> consldcrc 1 and dUtingoUhel. 

lltrKHA'tcii V Anvotii Srml Runosi .. (19'>‘^)8^ Bom C3 


— ■■ ■ - R8C3 503, 503 aao 5S3 — 

f2ec(9Wn»'*siiir«on 6jr SnijrdMal# o/ o per.oi to hs appotattl rc'eir r— 

. , , , T, . T , . . . . C X . X , . . . 

thJ 

« * led 

. • ■ lh«r 


Again't the oijor of the Diilnc: .ludgj an appcvl was p efjn-ed to the llt"h 
Coart. " 

lUtd, that no appeal hy The I) strict Judec’s Onl r was passed iimDr 
sottion OOj of tho C-ixil Preecduro Cole (Act XI\’ of 1S33) and notniiiw 
section DOd It was therefore an order whKhVas not app^aUb’e not b'n* 
specified in tho li«t of onlers in section 5b^ * 

Bira/an Kooer^ J?am CdiiraZafl Jfoio/j (IbSI) T Cal 719, followed. 

Bii Mini r. KinucniNn ... (pyiaj 33 


C/arifnld« rrurts— “ / Wfftec or o/Jci rtlttf,’ ntaungoj] IMd by Dirjs, J •— 
0 11 5—1 



osserai index, 




iit^d in Uu 6cop6 nud 
“ obhua A diene ” for 
sfc btauejj of Iho fuii 
ntiffs h-jve obtained \ 
. («) tbe ojipoiatmenl 


4 ..- « t 

to r . • • 

03^ * , 

tha im’-imj nt'iGlA^i^* * Oithor m tlia ihitib oE tbs Adracat*'C«AfwI 
Iho Uu»k ,,^*K ° V.“‘^ '*‘® ttuneof parfcjOs “bjriitffnD intjreU 

n M ^ ^ ^ "*»t0fw‘ ' th\t n tluoateoeJ or infrio^'i 

rrocotluKs Oodo'isao'^,, ‘“ 7 *'® of a snit nniJer foctjc-u fSI of A# Ci'd 

nffActed b^ ,( i*»ftJiogon tiiopjrtKj to if. but to nil r«raoua 

luSi«S^be?li! 01 otlit rtlof JD the section Wins 

tatmplifica^orj «<vt«te of tho fntrotJoetor/ trord* and Ae 

• ?»r«iaoviDyfMaJu>«i^.^**‘’ ** ^ 0 “^ appiopiioUi in siieb fc imti 

* aaju 9 n{ ti URfeeg, tesiramin^ a bicuU o! tmt, ftni so fotVb 

NNrw,"ie^VS<!’n& ‘‘'o of n trost. sa ft* to Mclude Awo 

o£<l«<isd, u a bi^cb of ^ wo ode ibo^e wbo trero intended to bo 

ClVrr Vf'rtr.^ Swt JawscTJi JiJiBiiii •• (1003) 33 Bim 003 

. ' ■ CoBi-e— /uribc* 


^ 1 tii« ‘ . • • • choice in tb' 

forfaiin it. i „ -n t ' *• lompo eonccrnut fail nS t* 

obstriietinjjthunain./fflt injnno ion to res ra » iii,.,o officf'fs or bcm ants from 
jo It,. ,n,t rot f liafVo ^ 'Icclafcd A w w obtMCW I 

< Itx ,'....1 .•ini.e t.v • » » #' I, P J, 

, • • rfoTin br tkoujse'Tc* or to pet 

• • nrtl thoro «ns no contc't a* 




cut was of RCivil nature 
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An act oa would 1 0 ag unit the plaiitRi l»j tl" AUoct o Gcnci d adirg on 
ba’iaU of the publ c to compel tl ein to a 1 le cxeoutiou of tlie r partKUl ir ic s of 
daty Thaoblgaioa cast on tltamby tho tinst gno tl cm a coiiespnnJirig 
n^l t to dubnrse tfce funds after getting the tol loui wor»l ip fo winch those 
funds were i itended, properlj pexfonned Such arightwi<» not the leas of n 
cimI nature tliongh the f uds were to ba tppriiiued to religious certmontes 
llie Court was not ciled iponto en*eriito tho adjudica ion of nny iites or 
ceie iionies as such Whst it h.id to docide iris the right of the trustees to fulfil 
tbc trust unhindered 

Tsiuose Goxal o KsHB'eAtto PiHDOR4\a (lOOO) 31 Bom '‘87 

CIV 


pbmtiffs did deliver Ps 4 COl woith of cl th to tl e d fenjants as allecea , hot 
1 e ca ie to tl Q cuiicluston that no partnership was crea ed and hell that tho suit 
as framed woald not lie Tl e plaintiffs appealed mamlj on tho ground th t lie 
partnership had been created and that the ant aras in order Mhen tl o oppeil 


r cot ry of their monoT b t lul been m sled by the r Pleader alloired tho 
aiucndmcBt to be made anl ul loiately alloTcU tho plaiutifTs* claim The defend 
m ts in » pp«I to the High Ceuit co lUndcd tU t tho amc diusut wia wrongly 
allowed 

Jltld that the 'imeuJmeat was tightly aUowol Tl e defonoo of limitation ww 
a defence ow tfl i tho defendants wer* never faitiv entitled nndtbo allowanco 
of the amend uant only n ithire r fioni tb^ni au adiantugo wh th they ought never 
to I are received 

r£B BstcSclob J —Under thcCivil ProceJ ro Cole U03 0 ^ f, r 17, 
all nmendments ought to be allowed alanv stage tf the proceedings, wluch satisfy 
tic two londitious a) of not tvolLing inju*ti<.e to the other side and (6) of being 
necessary tor tbo purpose of determ nmg tl c real questions in coutroversv between 
the parlies. 

Amendmei ts tlinuld be refu ' 

Uo same posiUou as if tbc p e 

1 lent wo lid cause him an injn s 

1 ervly « particular cose of this 


Xisvvnis I crciivND c Ricosm Vitauoa (I^OO) C3 Em Cll 

COCAINE — 7i port iy tea tnlothe Somf ay Ilarioar — 'Import' tneatuHj cfSnt 
Cuitoms ^et of I67S},*<e lO — S Man Aet (Z? w Jef t of 1873) 
*f«JaO)£),4S 

See Boumr Ackasi Act . . . . 35Q 

COMMISSION* TO ENMIINF IVITNESS— /■tofieute property at Skonylat- 
Fropertj ^ *ii*otcent at Shanjkai tetltti tat Amyaee c/tkf Iisolrtn* 



GKNiaiAL INDEX. 


Debtors Court at Domhatj-^Qourt f«« evdw ttu<^eesu nl S^an^hai io iastit owr 
p)Operty to Ojfictal Asst^nte «4 Dotubag — can order camnttssi'onto exatntne 
vi3eire/tt at — Indian InsaUenc^ Act {\.\ and 12 neC , c» 21)) «« ?• 

26 ana SO* 

See Ji.sotrzycT Act (rOT>rA\) ... ... ... iG- 


■ lame rrsnilj The 

•hat i{ in^ol'CN or 

■ ■ ulifor or pipJoitor 

J3 to «iv, ti j erson wiojniiThasos tie Jaml wlolosa’o from the dniaaQ^ Ja 
orucr tutenroT^s to »ell il letnil for buiIJni^ parposo'-* 

fpi/.., * <ii 1 . I most bo toqanlcil, aruJlIntJ^lbo 

t profitaWo liDiis. lha ornef is 

•«v« of selhoi? h5s 

....... -* y ’’ cj80flhrJ">“‘" 

j donbf, BlJair-nro 

. f /)iJ 

thc^ ejpensM nnle«s tlo jotriiittwa 
A«d than) is no ncte'sW 
nr.'O to tisc spevuhtor for n Invwts 

JMien eompor.atwn ,» rtscU oil (J.o j.onctal pnneipfo ct « 
sp it up into immls s«, tabic foi buiWtog, ifc js not ocffibo 

pTi jtc to wako ft specn) dcJnction on accotiot of tcaiScea « 

smaTift;. 

cl do„Iop«J.l » 

■ . of Miskbtmting lin*. 

mi, cl, tks E'UBO • 

mchtboginlwifS”"; 

1 (Icrolopmcnt w 

rorro'boratc''l 

■* ■ - . - . . . f . to prices fcs’5»«l 

. -mcr sates can i-o 

. . I to the sale of iJ'S 

rnrions conditjor* 

9 M xotanwttrt 

which f ID bo ivdicul to «ny knil nnd fwt rule 

TfiiMEE-f ipa Tug IisrruTzsEM or anr C:l^ or S3 


trtltte—Ci/ref/ nirf/^ 

ly onSfS)-Jo/wn 

CfitiCtOrs oicitiif~^ 
r'fifiueti-^ZomlJr 


.Viirlel xalvc of tai«i”—iT<(ho<is </ asKSSfuf tif 


SeeXu'<o ^cqnsiric» jtcr 

“•ytode ef rofitalicn irXmfO trtml crdes—^rnilrt i' 


, -'/otfo el raiuaftcn trtffil fires'— ^lrul^rl , ‘ i- 

J * svitftcrs* sejeti •^Dtl't*''i>ralicn tf 

frontage lard^ltuitd, fig .ii^nlagf^iQf dft<tmtmtd''‘Ii<Mice catuc c/iad 
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Vaco 

aiidfroiita^" — IfypolAelieal laUJ^nif sci*m% vj’u' o/-~Valna of \ti\olt land, hoto 
dsnocdfiom valvi of jiart— Collector » artrrf— Land Aeqitwlion Act (7^18^1), 
e(e. 18. 


See Li’CD Ac(IUISIT 10 v Act . . ... S26 

CONSEItT— l?if/aruf TiffuiAtr/ * • ff* - j .» » ^ . r, 

of IOOj), tee 31 — Decree— L 

Tahtldfxn SctHement Olnctr~ ‘ •• • 

•nt to the Talukdari 
ms of Collector and 
. decrees ogimst or m 

320-325 of theCml 
ns frimed a schenio 
one of tile villages 
'ealh of the original 
31 of the Gnjarit 

■ ■ of tlio amendment, 

1 that what he hid 

• I8S2 , and that as ho 

had sol given his written eonwnl lo the arrangement as provided by tho 
ameoded sect on 31| tho dsrkhist ptcfeitod by the drcrcc'holder ehould ^ 
disposed of. 

Pj:flCiriKD4VABt.Ar, J —If a person holding % certain olHco is otiipuirttii* 
hy law in Tirtne of ihat olfico to give previous consent in writing to ccrhin 
proceedings or acts as a condition precedent to tbeir legaliiy or vjlihty, and 
tho person as a mittcr of fact gives enJi coi sent, it cannot ho tho less a 


eivcn It 

Where a certain act rcqniros th* concuircnc of an oflicnl iitrson, Ihoro h a 
presumption in f trour of its due execution on the ground of tho legal maim 


Wliciv tho two odiecs ire combined m one and the sams ji^rson on grounds of 

E uhhc convcnienLC or expedient), his aetion must bo lefcned to tho exerciso Tif 
IS discretionary powers oiuler both the tapacilics if >t can be bo referred. 

b>dcti>}n SI of the Gu^arit TslubdiTrs’ Act (Bom Act VI of 16S3) requires that 
there must bo (1) consent, (2) it must bo previous, and (") it must bo in vvntinir 
If ihcso conditions are fulfilled the reijuuements of the 'et.tionare complied wiA 
No particular form is requisite 


I’cnsnoTTiue. mBBUAxiJi .. ... (l«)9)33Boin. 

CONSIDERATION— Jyiecmeiir io pay a otHatn mm n» considemhonfor a pronnta 
to vxarrii—Parl i'ia<4ment-~F>nlare of t\e ay etm'nt — Svit to Tteoctr^tart ra*. 
meat — AyrcenifiiJ hi/ wry of mnnayt trifcnroe — Jffricmenf— Cbs/niet~ 

Diferente hdiettn the ia^o—Indtan Trmst* Act {lltf 18-2), tee.Sl Lu/,^ 

Contract Ad (7A' of I'IS), »cf 2 1*). l^). 20-^5, 65 

5VcCo.xirva Act ... ... ... 
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COXSOlilDAt 
iifter t\ll< 

S<f Ijvm* Ac. 5 U*itio\ Act 


t IiMpracimfut .le< (/?’"« 
<.r xntrrtsl 

... 


without iUie coHsiJfnliOT to l^o 

t-joiH I't the fut»on Mill ihe H}:5Ut of 

lAUiUit r MiKicuAL C\)U«tMti.\tr or IViVCU •“ (IP05) 33 K'ni. . 
C 0 !>STI!U 011 OK OV TK'Cl'S-’Ki*/* 

fjra} It Dn pruKUU lUUiMitfw ^ w wriuri 

\ f viiinl whew cuifiict Itlwvcnl"* or ui 


nunl uiU'Ottiuw 
ll'v. Cvnul i-. to clw- 


j itliKc*. 


Cut,Mt\i.«,StrviK*« 


(I JO?) M I’kS 


aut 


. . I • . » • • >»»i» iciM «/ riir' 

h’*ihr4 ifoiM «» «J» u./in'r/n ^, i 

^'<Y MorTvuuor \m» Morrciot* ^ itwrUl 

CONTEMIT 01 Coum-Cnt.-.*-* 

fv\/ of »*// rMUfi# Arfte t'oiiW 1 A*’? • »»»tolo«tr 

tf U«f«l 


• * . . > .f r.-.-.oiiRllo 

Mil Court «rv iJiVv r|\nto rntKwn*, «»ui>l prtho pabhe 

pvJ. is b Bvit n of Court. 

Ki'j y. Unif [l!W] a Q 11 ri. 

Jur-NiUmMU CniNTiVAX KtlKAK »*• •“* ' 

II . - ■.!— I . if ttvU > 


, fr fxwmiffrf— v®‘rri.« ", 


n .pjvM 


(7trJ^> » [DVO D* 1‘3. 

Un Mi>ou«n T CutMiit iTr^Motw ••• 0 ^ 3 ' ' 

COJ.TU \LT— .f rr*. •»o«r r.. Mr 0 rrft^m »»•» ••* ■ y*^ •• 

^^r,r~l.,r,f W-iu,--,, y^ll, , ™,...l- 6 .l( 

fy rn» rrr*-»?Tif t Irroyo— N yiT'Yh t\rft 



QEKbBAL IKD£\ 




eaxlrael— Indian TrtuU Act {11 tec i^^lndiax Contract Act {IX of 

18 2) act 2(3) (0 ^0~3o Cj ' ' 

Se CoMrACT Act 411 

I ' I I place of pirforma eeofeontraelhy Palki Atatyx—Custom'^uris 

rf elton — Pal k* Adat offcncy 

See Pakki Adat Aoesct 361 

« ON TP ACT ACT (IX OF 1872) secs 2(j) (7) 20-3j 65— /»5ai Tn sit Act 
(f/o/ 1832) f e ^-‘Agrtement to pay a ee tain t m in eonitffera/io for a 
promiteto marry — Part payment — Fait re of tie ayreetnent—^Sutt to rtcorer 

'' ratt 
the 
t n 
ths 
ree 
tl e 
hit 


Sel I thit 03 rOoSrJ to the chawlot oI Iti agrement between tho parties 
the pla otjff ifAS ent tl <l to recover tbo so n from the defeocLin 


GctABCiuMi r Fcimi (l^’OO) 83 Bom 411 

CONTRACT ILLEC AL — ^all fwn*— Zeaee nd r n I rente from Colfector— 

Lessee not to sub let \s (Avui Cvlttctort wrmistion—Sub h se by tAe tessre le ik 

0 t sue! perm ss 0 i~Vepos I by s b Jetsee vtlb fessee Sm t bj tub leetcc to 
reeov r depot I cj ot I c~-Salt Art {Itom Act ll of\^ 0) < re II 0 { 47 

See S«,i Act 030 

COSTS — Ipjeol* 1 /rotate Precrerf njs — */ffe— loiot cn — Itt I <^1640 
eee ~i rtci c 

S e Pbact cr . 

■ ' Pti Itan—Taxi g iluiter — U yh Co rt Rule* 2?K?e 511— >^ 0 / e for* rcta ner 
deitied~Turaf on o/catit 

See Alto IBIS Costs G 7 

-■ Pule alio yeottoflKoComntel — Iuslso C nttl etoifl return Ir ef f 

1 € l& r Cou s t able to be j rteenf—Pnief ce 

S eTsi CTICE 4 -j 

COUNSlli COSTS'— iJu f d e»7i tted ce y fo aJee ceof Chtmer/— Pfj nlffpruent 
tc f/ ^ 1 * inineM t—liuh alloK ny cotU oftseo Co nttl—J ntor Counsel tloulj 
r f« T hs^ef if i e flcr Co nsel oUe fo be jn- * «f— Prrefice — Cinl 1 roee'lvre 
Co.fe(lef Ajri o/l^S ) «c» 103 lOJo rf 11" 

See CiML Pbocedibe Cool 


- ilo 





QKNBKAt INDFA. 


COUKT FBErf-- Suf# foi dttUraUov. and tonse^wnU d 

ihcUon— Value oJtUrditfstaUdxniU ^latpt^SKxU ^(tluat^ox^ Act 

JSSrj, $ee 8 . 


See SciTS VAWitxov Act 

QQ-pm’.mpx'Q spT /VXT IQ ""*' 7 '•» /Ty»/J\ ,v- 


... 307 


~r. /V'- 


Valuation 
(fatntl’J 

. , ,, • matiec 

f cerfiin 
a timM 

. ■ jveables 

lids was 

JJs 6 600 The phint was presented m the donrt oi Fj^ (^s 

• (4 0 ihoiiW be treatej 

the Ooitrt few ArS 
turned the ph<nt 


Jicld, reversing the ciders (hnt tlioemt fell w (hlii Uio jnri'dictjwi of 1 
Class S'tbordinato Judge. 

.. / \ /ii iiiif under Stcijon 
7/«W, further, that the suit fell not within Mcliou ^(‘vy, i6«r, 

7 (v) of the Court fees Act, 1870, anJ scition 8 of 1^®, '‘vf it. und» bou*^*> 
did not apply That thorefoio, rt wis the marlet '^hie « 
that deterinmod the jur sdiction of the Subordineto 

Motxhim V Saridae (IS'tC) 22 31 J, coR>» gj jjo n C38 

DiQDU t» TOTiBill ... ... • ‘ 

stc SI— *’^,/p/coRlwrf 

- rr- »_ ♦. Vr^Ach ofWWra 

' 0tcomp4t''lt 

paid Oft the 


]>cUtioti ot complaint 

Eupebob V BnoNDu 

CRIMINAL rr.OOLDBRE CODF (ACT V OF 1808) 
/umiah teeiintjf — C ■ . • • • * ‘ 

ap/.ea\ Court \ Sec ' 


(UOl) 33 lij'B- *■- 
MB 


Slnlh Jj, S«,ai (1651)21 Cal. C", '''“'{ifi.f 
(iroa) 2D Olha loo and i'animaJ.™ Fittn .■ 1 ’nftrtr (1006) SO JIM. a 
fenleii from. 


Daroiami aVarf,. r. (100.) 30 51 »l. 132, refarml to in* OPpM"' 

_ npo'OSSDom. 33 

EMfEBOB r Biureiao ••• • * l ' 

£25. 233, 231. 


Venal 


*n Chargee — JoinJef rir eharjee-^Jt^rjofniier J/ chargee y»dt 

Code ( tf/ J.Z r qTlSiO). eee* 12IA and l!j.}A^StJUion—.Prortol>n7 


i30 AKO 23 



GENERAL INDEX. 


Xlt'tll 


lelo/ Tli 9 accvuvil wit 

■ ■ '• * sitSis nn l«r ••ctlow 

. • . • I • s or» wUh ta 

« ■ '• *• Jiu newsptjwr cstled 

', ■ • • r ties of th* pahlicxtiua 


Held that Iho evWenoQ on record WM sufficient to proTO tie pillifatbn of llw 
nsnspap^r in Bomliay. 

iTglJ furtU'c. tiiat ihstiul w« not bil as thew hod been no mujo ndir of 

ebarges. 


Precedaro. 

TLm linotlins rath! Orimiu-il rtona»t« (We ithicl. ilirejU th.i nl,,! ,n 

luero i» n 6 ^ , two or more acts, each of which may fall 

' ond«r one or anolhe- section of the Indian 

• cither caso being the same, the |omiler of 
, .11.*.! <Jiil~HntiaUy tho acts amount 5n 

ctions of the ludiau 

. . : *' ’ore Codo does not siy 

• ays it must be limited 

■ ' ■ Kind, The “ offenes *' 

^ ni^habla Tho oUeuMe 

' _ of two srtuli s oa two 


sUy to bo re id 1* 

Pioiedwc. either 
of the Code, an o 

(■l.raras; oto «tl or !!!.!. of.M. umln mor. tk»» J"! stction o! the Inj;,, 
^ V listsins ^ for in a«ciiOT> 2t> liiuu c ) n^d m ttMion 


•' V .i»,.-,nro«..rin»pli'^.«oMi-lude tro-n tbo oper iiion oi ssction 234 

a, .am!. btouNi't 1. TOd! th, «ab,»t oi mor. than on. chug. 


I secti m n of 
t«i e over under two 
eiitence wliieU miy le 
her separate olTeucesfor 


(l«0S)3JEom. 


EstrtBoa r. TsipnoTisris 

raMisAL pn(«r.Dur.E cohE V OF 



s\sir 


GEM 3 IAL rs DIX 


p3 n NaVtf tia-i-** 8 Vi>t I2ti of Ih-* Ini aa TiJna! CoJ-* ( ^et XLV ef 
lu tv^jyc* »'£ tr' ar‘ vI* whi It b» paWab*! tn hts a*T«p ip»r aai »!« ’nti 
-3 { ua ba \f u ij r s*. \ and Is I V of tho C»a1o wi*h rtfca'»J 

ttf aaotbrjr artK’* wVich b' piblsbetl xa the «acie tetv'spap r Tir 
th-<‘ cJecc*j h“ fas t' tfJ a‘ 033 tiJ* aaJ w»» c!Jariet'*il asd jea*^nctsi fo' eiici 
if ih ta. 

tta* !n« ro irr*jaltntr m tb' trni 03 tie gtcizi of 

ctar^a*?. 

S*v‘tjai24t 2 aal 233 of th* CnuIl'S3lP^v'ds*eCo<^e 
asexcip 1 ns m V\.ti a 2Jo of »fc CvSJe. are ro- eicltare If it cal 

teen i-t i d-J th\t -cction -*3 j (3) ir se- tioo 2 j 6 cua^d co' be la^de use of m co 
Opera ka with «eitio 2 4 tb-s let ti a c ul I 1 ste L'ees tfa>jf'r eipw^* 
toe eseep i * are ca u Itr ex losire. tie p ivj rors of “Vitioa £ 6 xt 
real! aeret be laeo’ieil to pntca* aaiKcirt'a^ of jas in. sru cj frxa a ^'"2^ 
to taa e ^ajod aP tie de’ail* of a efurrejiined t«ith two etier elur^^e* ti- 

MltlJI _>4 

Tie Le i3’a»rrc o 
oaJ-- «e. tion 23i c 

p’v««ea{n.a f eia e ^ » . 

ef cranaaitT larolTt'd la tie ars cosupltiaed cf. 

(>) ana 556 o5 tte Cnaitral rf 

reared to in fre-aia.; a Mi losal ebt-g^ wtere tie tral » « 
tte «a3i-kicd ciaiEitr d witba tb'* tea*. ^ 

Be'iw prsuiu ? a rert teat- for leote to »rF^^ ti 

Coan BjBsileMt teo th.t tb-re h teas. raUe pn>n-i Kt ^ 

acdaiitb a tal inj-s ice a j fcjie tsfen do-eb^ « s <- l 

tie pn eiplea e* na oral jcs ice _ , 

JTapief r/nrrT'-o- AC 719 and Ciatr^" ' J ^ • 

laal^i’— tlL.*! Jip followed 

, » „ (i»N)Kr'=-«' 

it re Eai GanuapBAS Titas —• ^ * ' 

ceihinal prtVEDrp.E code acr r or i«’-X5-c ^ ^■^*7';^ 

jure ca vlur> , .f carie- C-^-,cr, 5 *2, l(«. » e«l 

11 » It-, 33 aai S53 o* (he rwi»?e*irtflr 

Tis cVjTj^a th- jure an 1 a>led for tie - trrrd«t cn 

ti- oaaaer p~serited fo- jnrr tnaJs. If* agm-d wi i the wrdx* a-d 
tie a-va«fl to rar os tertis ef nsrrxsesment. The a'ccs-i a-pea.^* “ 
jr^ecds tij‘ ti I-arted JcJc emi »a cia.tt--? t « taie t’-e cp -i «t ' * 
ja ts a« s<«o<s •>( cB tic *eei,nil ci-r^ a'd *e ta a ect 

IT { ! lbs* lie liw Esiee to ca as to tie procedare at ti« (mI 

* t*TaJ tr s ja.., as#.** n cj-rpt ■* to tie satuiaic? 

tier^efjh^f -EJer acd tU ci cter 1. eritci the Terdiv* »» t’ • “ 

op i* rs c* the a'»es.«-n le the li'ter are ?«|vctj»elv t»k»a It la at ti'* “ , 

r i- • t..at I'-eie » * depaitrre cf »-i f !»•- aceiacj «ho » t*" ~ ® 

tr*T~r 1 t_a (T\.c al jxir* »rd get proce-’otv »p, •«ite to tral w a t- 
a»eHcre«r« Le ca-s • tsek«sird ivccaip su- 

Eirra a r t'^r* s„ ^ ^ (I'X'i) *3 U,-ss. 
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Pige 

CRITICISM — Ltnquagt u^td «ii enttCKm «2i^ ttnUct at ike tool of all Tttfccif<ir 
the Cuurf— Coii^rmjii of Cot it, 

5«e CoxiFUpT or Court ... ••• ... ...240 


CUSTOM — PaLlex Adal a^encg — PlaetofperformaneeDjeontradh'j PalLx Adatja 
— Jariedictton. 

See Vi.ZKi Adat Aor'tcT •» . 36i 

■ — — PanehaUSurbiM—Suh dirtsums ofSdxadra trile — Jnfu mamage tal d 
—Burden of proof— Btndu law. 

See IIi> DU Law . ... . . .. ... 693 


DAiHSES— Vumoipaliitf not a ditrh ant eluircs at a dam tu profer 

order —Colie txtn of the ttamx wit^r tn the ditfh — 2'4<*ic»M patting ota lands 
of another and doxng aamage~^isfeaiant.e—MunxetpjlUy—Jiegtigene‘ 

See Ntolioencb . . ... ... ... 393 


■ Ptireel eonlatning axtiefes (table to he end alto not licille to he 

tnturtd — Lots o/<Ae on Rnltoag Itne—Sut agantt Jia Iwcij 

Company to reeote- dam ge* wUh retpeet to goodt nit Itaile to le ttiiured— 
RatlKnu Compxny nt liable— Arltelcs—Paelage— The Indian Jlailnave Act 
{IZ 0/ im),te« 7o. tch. II, a (/). 

See RAitwATj Act ... ... ... 

DAXOEROUS CONDITION— Po««r<o remote dangerom tlntelnrct—rxireite of 
the pow r— ' Appear, meaning of—Diserthon tested in the Com ifatoner— 
Erere te of d. ter^O n (hfo igh ag*it—N (tee he ( omm sttonm to a party to 
rem ve elrueture in rumui eondmon — Riiht of the uary to be heart h/ fha 
Commits oner tn ai twer to the notife—tnjunttinn restrain ng Con itiiion^r 
from pulling down a house— City of Sombay Municipal Act {Bom Act III of 
188SJ, tee ihh 

See Dojibat Mcsicjpai. Act .. ... ... 331 

DEBT— rr.nrfu law — MilAtharti — Luihilitg of tone to pay fatkirt debt—2Ineu 
deer e —App al hy tame of the p irtiee to « de ree — Decree in appeal fnal— 
I'xeeutton —Civil Proeel tie Code (4c< XIC of 1''82) secs 2J1, 244, 2o2— ' 

Ximitation Jet (XI' ^ 1877) scA II art l79 

Stx Hinpu Law ... gg 

. ■ ■ 1., Sorfi IioAi/itv to pay fatl er's debts— AUaehment of toneshaie in family 
property— Tather's poirfr to oiot v*th the ailoe/td rtaie— Hindu fat"— C»t5 
I>ro<edureCode<.AetXli o/1892),»« 27o 

&e ni>DU Law ... ... 

... _G4 

DECLARATION OF ON>NERSniI*,‘^VlT FOR— Pf<n.ti7 # rocfj - D«r,„rf. 

071 1 s use found to be not m ontisti f tr«tA|/ii»r<4 • o> n rsf p Bresu ipto»— 

* » or a declaration 

. * 'daiit Lai taVen 

. . ' ' ' ■ to tl e land naa 

O'o 0 the lini 


Z7f7f, that phintiff wa< cnliilfd t' WJccccJ The raid circums'ances trade on* 
a case for tho application of the prevumption th»t po'se* ion ^..cs with tit e * 

J?B»^eef fiiin Pntviay T GolitrdhvnJtim randiiyr ('^7o) ST W R 25 (Cir 
Rol ) and-4^r»f^ Com^ny V •5S"*r< (16^9) 13 App (.aa ” *t, followed. ” ' ' 
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The ta//a’ is not pajible by the pluntiH and the suit is not habit, to be dis 
mis&od on f iluro to pay at 

GiNOAsnAKEAtt p. Badocb JJambitai ••• 33 Bom 

... - - ‘CST (XVII OF 1S79) SEC G3(A)- 

i . — SionatuTf hy the fiub 

■ lulling the tsTiUng if ^he body ofue 

document tlut tt was wntten by im 

See Tbaksfeb of Peopbbtt Act ••• ■ 

DISCHARGE OP GUARDIAN— ZiaWiitf of jjiiarrftan aki^- Gunrdiarsand 

Words Act ly 111 of mu), ace 41. jjj 

See Gpabdians \aD "Wards Act . ••• *•’ 

■ . ‘•‘~Powertoremoeed<irge}Ouytrtccltire3 

ucantna of^HiOCUti^n v,sif I 


f >arly to remtve structure t?t rvtiio 
y the Commissioner in ansteer to 
Stoner tronpuUingduwn <i Aoxse-*-' 
of 1888), ter 854 

5e9Boix'»AT McNiciPAt Act 


. . 3S4 


DISlIISSAt. OF SOlT-S«i( dlsmM-d omn} '» ,«5','",'V^55sls57<S'”t“^ 

*r« e»< «i<A 7 u 8 iJitnesJCJ— Cirit jroc«/«re Code (let v 

103,117 .. 11 

5« CiTtL PoocEDCBE Code ••• 

DISTEIFT JIUNlaPAL ACT (BOM ACT III 

eoUeet on d varlmtni of a Dtglnet Mun>o*P^'*^’“,,^, oi ifiC 
to a ifulUr tenant— Penal Coue {Act XLt ^l8oO))Af - • o 

See Penae Code . • • ' ' 

DOOUMFNT— 5(a<flnient by wnler-AltestaUon of Wo wUnttstt^ ‘jn« ' '' 

Sub llegiiirar 

See TBAasFEB ot Pkopfuty Act ... 


Set Stamp Act • 

♦ . ■ ■ liAtat 

‘ ’••••’ , , iUiiRX 

' sixiy 

' . . . . ■ 

tho ileftnilant hjMng trnpassetf on the properly, ihe V','^**n*»u"for 

oiectmint Tlio ilcfendaiit c^Unded tliat the plaintifT'' had no Drj't ‘ .3 

tbc rtcorery of the property as they were neither tho owners north-' « 
of the Aiijutnan 

n*lJ, that the plaintiffs l«ing in poesns on for a long tune with th-* J 
nnil ^nie»Tnoe cf tho owner*, namely, tho I’arst Anjuman n' 1 i . ’ ‘ 
iDtiUpif to rrcoier poa«fas5oii from a trr*pT»*er. 

Ji'AMj Jin-ncnn r Banionii Jl i*ctr •• ) oa I ■« l 
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xitir 


” Poje 

EQULTiT OF REDESIPTrO's— 3fo«cy*^eerei^Breau6o'»— /fWT(?/iin«7»* an-i lale 

0/ pn ptIij mo'ly t/e t teitA po >e»*‘oii to a tAtrd ptrton-^dit (i u-purrhat^ by 
jxuitjHitnl erentor viith hate f toirl ta'tjeet to marly vqe ~SMlbj luf/jmeat- 
creditor prior >0 eonfirmati n"/‘\at anl catiefurtton of Je’ree for aderlanhon 
dial the morlgiye ton fi^utulent ant mtAotit coniiderilton~Hiirchi:e-- 
S-t‘ppels bin haj upon debtor— Ciet* ^rorcJurC CoJr (lei XIV 0/ 

27**. 23*. 2'l3«nrf2!J7. 

S<^ CiriL ProCEorBE Code . ... ... . . 311 

rSTOPPLL— iea<e vnreyutettd vien admUttbU tn ttldtnce— Conduct of paiUa 
to lca»e-^" CoUa'erul puipoee' — Itantjer rf I’roperty Art {IV of 18si), 
tec l07— — Clarye A^tiyanteat'^ Section 107 of the Ti ii«fcr of Propertj 
Act do a not aay that if th* pwtKi without any snch instrument (tr, a lease) 
conduit themselve* toTkards each other as if they vroro hndloi-d .nnd tonanis and 
ironej-a pass from one to the other in puranance of that conduct upon the under* 

Ktan ling that it would be i-cpaidin a certain e\ent, there sliall be no right to 
reeo^ar tba money In such a ease the tig t to rocorer arises not upon the. lease, 
bocaiise accQi-ding to Law no lease exists, hot upon an indepe-dcnt equity arising 
from the Conduct of the parties and founded Upon the law of estoppel 

CcrnirAa .liin^ton (ltf59) K A N* S19, r fened to 
AnotsiR Bwos^t SoRTi s’. 8rro StBoxp Ati ICiut , (1008) 33 Bom CIO 

.1 , - iloneyiterte-^ExeeiUon—Atlaehmtnt irnd idle of froptrty moft- 


ie8J),'«Cr 27s, 23i, 233 and 287 

See CiTiL FxoceDvnB Cotie ... ... , . ... Sll 

— — ^'—^Trnnfer cf-Propcr/tf Act {IV of 1883). «e 65, el (4) (6), tl (C)— 
Vendor'* hen for unpaif ptnlit^e w« »irjr-»oa/e“/rfJ co»t/»M.wy iielnotetetfy- 
ment of rereipt of eon 1 lr*is?/n»i inoi»*y »i»y'»/l— Moitytyee taL\ny ffte moW? y» 

V! thont noil- eo* nnpai! 1 webt e m t ey — Eexdenee Act (I of 1873) ree 1151 
■; . 4 - T .1 1 -x -I- I ♦ lo'e! »i ■». I 1 .Q vendor hail received 

. s ■ of the rendor at the 

0 parted With all the 

« ■ .ueatlr mortgaged the 

■ , ’ i" full amount of the 

■ ’ Lnew that the rendor 


Held, that the defend int (th*Ten lor) was cat 'pped from conten ling ih*! she had 
ftlini oiithechiwi for the nnpiid W ince of iho purchase-nioacy hj herdeclara- 
tii n o< to the receipt of the » ho e porcbs'e-inoney and hy her act in haading orcr 
the title deeds 

Ter HjiTCOTLOS, J • — A rmdor of miinovcahb property who endorses upon 
tlio porch SB d«sd s receipt for the pan.h«o-iu cey cannot set tp s hen for 
unpaid pinrhj»e loocey ns rtnirsi a tavrtpagee fer mlua wi'hoct retire order 
the ) urti as r 


Tenitrau r Ki«inrii 


. (lfs>s) 231 hi 
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r*se 

In »^cli rtW. "iTrrrtf'Ir? li la T'hl-iJf p^rf'^rfJ ws|3 

IJjc roiilra'f Ii I’loVn.*' Hit |’rr*jniji*en r^n I* fTfuJl^ /T»;f lijt f^rtib 
fcrrai ft<]mtril by Uw wf# ret rtr yl—l *«!i 

|l« l«e nr* 10 Of* •&! Ib» pwva on pr^ncJi 

of |>]bli« cffiTfnir'fe rH<.lwcT, li» ofl'nn *£ttJt U* rrf'tTfJ to jLe 
of Ml iJ.K'rtic'arr |>own» trJ^t Icti It* foyswil'e* If It ran I* oJ rffcrrrf 

Bfft'onnioftU (Jnjafit T4l«»lJW Art llVvn. Ae' VI cf 1«“3) 
that iPi^ro mcit (1 ) couktI, (s) It rmif Le ard |3) it jst«t l-a 

iu writinjr If fiinlitloiiaaf* ili* roiairrs-ff-’* *1 fo.'l’o’’ «n 

Consf I f J wi'h. ^To pj*tffulir f fni It r'}ti 1 1« 

rrfdroTTAM ». IfiirntUK .. ... ••. 


moil couiir.s uHciPM.vAKV 

// n'«jf jf/f/ 1‘2*, /f. ^ 

S<t rtltabtB ... ... ... •“ **' ‘ 


moil count iiuml*;. uui.i:fio-/’rt./,.'«-ra/;*/.Vrfi'/r-A.?irt/ar#v'j««'' 

if^fUft/^Tbxrtfioa 1 Ait »t! mafran oVatn an '® '***V*!' t\i ^ 

costi aUho(>sti lie V-niwi Ihit M« ritentiliifujri lie rrUJr^rW lo tl»^ wjwe * 

/nr,Jj)..j(|eS7}3JCh l». IV., ... 

••• 

iiwnu (![ <■' 

iWitfe » llmdii wiJrtw, nho I*»» jnberffAj witting *a 

ron.lhj Adoption U» tleefTtfl of ihmling I iL •• 

end to {.errittte ai |.e,f of ber lm.lo".I. . fi* .*:vt cf mam* 

ler denth with tint <!iff#fen<.o tla‘ tfirr . \,t. Tlntlle nchlol 

tenMioe tgatn.i Ui* nl<ipie.U<n Jgfinfflh* !,'!,< JrtU of it, difi 

jntinteniiine to it |* nol adtafRe on ttbTVayo^ 

notconfa on Lernuy ri«?.f lo lhe«fa». ocrtiti^e uey waj 

MIC Or fnortgtge 

Tlitit if a wHow, {•tfiTre the ftloplio-t ■ • ’ to 

ffota nnd tfawfert it ton tlraigrr, w ■ r 

hfrdfng (1)9 relate alnointrtr aeconllnp , f 


epcnking, innit roatu to Intoanr rffrcl ‘ , k hi. .a 

Ppemfo during (ht lime Ued the rttAl<*w« refTWrotcil oy n.r m 


muH of the adoption Je to t«rroin»lr that cetnt^* tn 

ZattAman v 27odA«U,i* (IPS?) 11 ItoauCO) ^ tJ? not 

POO. fallowed. Sretr.mHlVr. Ji’rtttjvtna (l»02) 2<J Mad. 143. not 
fplfowod ^ .« 

,. T..rc«.P.. 

^d(?r/,on— ,fdoy./,<»noy n mamed ia«» dar.W 

loe^ th® 

■ . . ■ . ‘ t nit birth ami dooe not artulio 

^ of tbs famdy inW which h‘* 


In tfio ftbstnee of any rprcml cnatom. Jnio* are gofCrncd by Ibo ordinary 
Hmdahtn. 

KiiOiina TavAVirra v Souuta T*it*KOA\TJA • (1003) 33 Bom. 6t 

— r— — 2>eiet^Son’Mliat,ht3topav f^lAtr't Jcltt^jaaeAmenl (f rw'* 

t^^r‘f\i\fa.m\lyfro^eri3—ratk<^tpovtrtodto\xttih iAe atlathtd 
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Procedure Code (Act XIV o/1882), «« 276 ] TVhen tbo title and Internt 
r TT a- , - . »>.« l)03a attached In execution ol a 

, I • him has bocn prohlbjtr<l \>j ari 

• . 0 of Ctnl Procedure, Ills fatlicr ii 

_ , ■ . interest m satisfaction of lu* own 

debts 

SoBRiTA r NioiPPA .» ... ... (1008) 33 Ibni g/Jl 

HHJDTJ LiW — Joint Hindu /aaiilsf-^Rileasa By a eoimmner—Tliyht o/eopitrecnfr’i 
. 1 ' *» '..'tllinlil 


Held, that the second son was not entitled to any sh iro ni iho property. 

SniTAJiRio T Vasi-stpao . ... ..I (1003) 33 llom, 2<57 

■ r.— — ft'. tfxh.] 

' ’ ‘ ’ Ii) |i 

* * Irsniwlloii 

• it H eillel 

• * 'lllft fjet 

* * ' lot tike it 

• • B'rl. 'iln 

• . • • • * rido for Ml 

s 

It » a principle enunciated by % ijoaneshtara that where all iinritie nre it 
equal importance and where there IS a conflict between two or moro wnl n, n,, 
Court IS irae to choose any it likes 

CanmAi e SoBAiRiU ... ... ... (1005) 33 Jlom 

— Jfi<rtis7fflra— ilrfoypfcJ ton—Sacccttion to l/,e adopitdtOn^^JofU^ 

mother enMleil to tueeeed m pre/trene* to adoi^tPe father ] Undi.r llu MlUkilinf* 


eelioolof Hindu law the adoptive mother IS eutilKd to succeed 
the adoptive father, to a son taken in adoption. 

Awa’idi e IIabi Sdba ... . 


(1000) 33 jJo„, 


Vmrd JTalSiuny x (?oman Phaii* (IS93) 20 Bon- 55^5 followed. 

There IS no nbslantial distinction, mrvsttU to qnesUooiarving In eiecutltm 
between tbo postion of legal wpreswlatiTei ^ded as portiei to 
lUil before decree and legal representatires brought in after deert.. ^ 
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q5M‘ioBi th'^a »" 1 lh» 4'\rn‘ I iVIt tsB?t nH* 

w dj»pC)V<J ct or ’er nrt*on 211 e( tbo CiTil J fo*- inre CVl# ( Irt \1V «4 

IVFfn •o'ri of IK* ta k (<*«} «;^ r«t U IS* il'* rf« fn 

!i IS* firvU i1*Tp« fpr I’** j yri>>k'of ts«t itl *» »i*'i r tp*<t to k'l tlu 

fiajTBAK r SiKitiltiH ,.4 .4* ... I’n-a S3 

UU'TJH liAW— 

ar\<i$tfp-r^] Lnlcr tf« * h<«4 of JUnfn Uw. iTb*i * trsrm! 

Hmda vctni*! UaTittp no h-^ ft fn'ilUj t» r*«wl to e-^ 

ttruIA-in In jTe^rrtnp* to 1 rr t 3*1.30 !• ton hj iiro*t.*r wilf. 

BniUinuBTA r BiviatittA ... •*• 3 ^ Poti ISS 

^ i'SwtiM /nif— 

nomojitJ/t./— CBito»/i «i tJ tUrj^htf—UmrJtm A nj»rTl'scl*‘»«^ 

& man of ih* i’antba] rwt^ kii] a «ro*.i»n *' tl* hBrlar ca«t< i« wl'J 
l*3r(>Ati and the KarbAn are nb divi* ooi of tie fc' t In tr be. 

The ©BBi liM Bfon th* pirtf a2l»;*ir^ an flliiT'hl/ h’f t«ion of mssrcinml 
CBttora to yrore tneh prohilitinff cet’o'i*. 

/n<f«nin I * J?nfivi/nen* /’ittJ/ 1 0“^'’) 

JIoo 1 A 141 anl / ilir^nu^a T 0 «»ti (It *0 “ 577 , Wfc**'!- 

Mmxrawaf Oixeawa ,,4 33 Dcm fW 

hrrrfmarriayt^UiHdi* irtJtv JlfrnmJU Aei {Xf e/ /er*. -. A 

■ c . .. • 

Et« Aoorrjo’t . . . . 

' ■■ ' '“^indoif— Miitf "iare-raVZ/er 

Atf A'tndi’^Tlie preptrly tiire$eHt tt ntji*'-**’* ^ 

rffetara^io* anjJ'tr cmjr, o/noittfeaOMee— gj 
^#e MatTTiaanCE ».. .. ••* *'* *" 

liiNpu;™pw KEMAm-ivou act,C 3 V prjKO 


r>«s of Art XV ot Ibot.. *ti.* 

• ■., . . , om tho mother to one t>t 

• • ■ . • . • , rfgUt to giro jn adoption, 

*•• f • m f, 1 "nU 

Pa'ntAappa y. Son/janlatawa (1830) 24 Bora. 8^, Considered. . . 

BFTLiBAit- ... 53 Bom 107 

HTrOTHETICAL BUILDING SCB CME-.- A/aritel rofue— A/b fe 

no recerU tattf^CMnpeniahon'^Ljnd ^tqumUvn Ad q/^1S04), ste 18 

-See Laud jAcQtnsiTios Act *m ••• ••• .» 326 

“ ■ • ‘'andtoleacjuired 

I , . < or^taU»r.fU%d4 

■ • ■ ■ unciioi* cw pro* 

Ste LiKD Acqtjiamov ... ' ... , , ... 2^ 
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zU 

r<ig3 

IITHERBNTrOWtnS— (o restrain bv tn,u«^. 

(ton aptrton from proceedina ir>li /i »*»*-■••• <• ~ j 

Court of Bom ■ i 

suit filed ID th ' 

with j suit fill ■ 

iQ the High C • * 

matter pendit ■ 

Jatramdas T Zimonlal (190^) 27 Bom. 357, not followed. 

UMtUM Ksswit. IlYDERiIi.Y ... . (l^’CSl S3 469 


See BoitBiT McMcrriL Act ... ... ,, 334 

■■■, — ,.-pflu;er tf Ritjh Court to r strain injunetion a p''rt 3 iifrOm 
pro-'eeditia xBith a *mt in tAe Smnll CauHt Court'^Junsitetion 

Aee JusiSDiCTiov ... ... ... ... , 

, . ^ .. . - Suit for dsdaration and <op$t^aenUal reh’f-^TitliutiQ»'~~Covrt' 
feet— Jurisdielion-^Vatueof the relitf ttated in j Tdluation Jut 

(r/zqf issrj, «« 8 

See Suits VAtCATiOK Act .. 807 

INSOLVE>OY ACT, INDIAN (11 asd 12 Tier, c 21), secs 7, So ASD SG— 
Iniolsenit properi)/ at Shan^liai—^refert]/ of insolvents at S/tan^Aai let/s t» 
Official Stuonn nf i\A t., • » ^ ^ Semhay— Court ran order 

■ ' ' cial Atttffnee in iPomiay — 

' • • . • afSiianT^ai] The firm of 

• iha/ on 29 th April 190 ? at 

. il. subseqncQlIy swore his 


On IGth march 1907 certain creditors of the firm obtained an order diiectiBg 
M to <»ppear before the Court of Insolront D htors at Bombay to ha exnmmea 
under section 56 of the ludian IbsoItobcj Act 

A Rule AMI was obtained on behalf of M calling upoa the opposing oreditora 
to ahoir cause why the shore order should not bo set aside 


These croditora also obtained a Rule mu ealhnS C’Q ^I to show eanse wlw 
ho should not deliver up to the Qifieial Assignee goods belonging to tlis iii<oIreiit 
firm iQ his possession at Shanghai 

These two Rules were heard tosetber 


Held, that tho property of the msolrcnl debtors' firm In Shanghai rested 
in the Official Assiguee of the iDsodrert DeUota' Court at Bombay, and tha‘ 
Court could order il to hand orer such propirly to the Oihcal A«si<nice in 
Bombay ” 


ITeld, forthcr, that the Insorent Debtors’ Court at Bombay caa order tbs 
examination of a witness at Shanghai, Imt cannot direct a witness to come to 
Bombay to be examined, there being no naehiEciy for that purpose. 

J.v ss Naosoii SoBiiMi Tatiix ... (1908) S2 Boa. 46'' 
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c£SS?S a "■’l f.„ „;n,„ 

iJAaoc r ToTiitAJr ... 

JUBISDIOTIOX— D„,.„.. „ , ■” ••• . • • (1000) 33 Boa 353 

7", ■Iiisohenft _ * . _ ”* "* 


■" ■ -‘"'“'•"S -drllll cn,l Is'pS/I. *" "™'”« o! simKi'- 

I'Mlviicr Act (IH.UV)’ „;' “ 

(HIFnf Appeal l,et to Diotriet Coort 

0/1800), ,5 'TOioo pnttion-Pomhop 0ml Cotrt, Ml 

*.IW> 0.mCou„Act . 


on boMi.WmVei o . 

1“^'.** “ A kola ^ S o,?™ H" ’■ 

. • ' * 

placa of piymeat iatho 

ffiol. p* ®°”®t>tuent has chn ’ pajment should Lo made iq any other 
High Court at Bombay h ,d P''"' d.wcliona to that effect and that the 

9 come into the bands of hi, liability ceases srhen hard cash 

''no«.u. 0. SoA„„,,r ' 

-l-omr or TT.0 „ 

*^K««ioa aperson/rom 
le High Court of Bombay 
idant in a suit tiled in the 
nt Bombay with a salt 
to which tJis suit in the 


. . *rt Bombay with a soil 

Matter npnf]i-~ Horn filing to which tJie suit la the 

^..oojr ^ *” •>■• »»” ■"'■3'“ 

tlnEua ”°'°' Mnnn'l 

TT”; Small ro., "• — ('SOS) 33 Bom K" 

'rfot«i„,"'-0'iow o/M, S.lordmal, Mg, m. 

•' •"•aU oa,7,'’‘‘ Cla,, "■< «■ « ngatar ,,, 1 -Tmal 

•'tmge at a regular sutl—Suif rtmams 
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Pigs 

section 7, clause (It) (6) of tto Court Foes Act, 1870, and section 8 of ths So'^ 
Valuation Act, U87, and retnrncd tfio plaint for presenUtion In th* Court of the 
Second CUss Sabordinato Judge 

ITeW, T 0 rcr 8 ini> the orders tbit tlie stilt ftll within tboinrlsJiction of the First 
Class tubordmato Judge. 

Dsoon t Totiua't ... O^O^) 33 

mniSDICTIOX — Dupu'e at to pretfietieo orpnnle^e heiveen purely reU3^°'^ 
/Knc/ionfleifi— CiuW Procedure Code {Act JC/fo/'lSSl), tee 11 

See CiTit PnocEDraE Code ... ••• **' ‘ 


.. fCd 


- ■ — — Iniohent'* propertu at ShangKai'-Property ‘’Z 

ShangliOi t«ti tn Ofieial Anijace o/tie Iiuo^veHt Dehtort ,,,, 

Court can order xniohent at Sh.onffkn to hand over properly to OmeiaJ A J 
in UoinJay— Court can order commission to cnimine »»so(e<«t at on g 
Xndxan Jiitohtney Art (11 and 13 I7c/ , e 21) ttet. 7, £0 and Sf 

See iNsoiUhcr Act (fNDUv) ... *•» 

i.,1 Art (/»/ 165 0--f ■gS'rcSSrf 

claim— Tafiis of the claim uader JJe OPWi-^Appeal Itet ioP CnytrU Act 
and not to Jltgh Coue^— ivae/ieo and proeednee— JxJfliJay Oiri 
(jriro/16C^),sef.lC _ g.{ 

5ecllOMCU ClTJt COCRTS Act .« •** 

— -I Pakli Adat Ageney^Place <tf pef/ornonee 

AdaOja-Ouitom] K . a wsd S « Ws agen 

on tbo pal i I ada« S} stem ' 

coutracU at Akola On ai • ’ 

found to bo due from S to 1 . ... t- g. ‘ ii,# trrouM tuai iiu 

H igli Court at Bombiy hid no juti tUclion to hear the soit on t g™ 

part of the cause of action hod ariaou iu Domtn; 

B.n '■>■ 


PcrCji4:,DArAns.Ap,J. — A piUi adalyas InbtHty ccises 
1 as come into the bauds of his conslituoiit 
IlKDABJUL C. ScBaIUAL 


nhen Inid oish 

... (100'^) 31 P''"’ 

. . at Bombay -nnh a 

to which the suit in tue 

t, uouty u-», oi num mil,; xuruiei suiu n.»i.ing to the ®amo su 
cuatter pending the hearing of the High Court suit 

Jairamdatv ^amontol (1903) 27 Bom. 357, ml foUowod .M 

UdERAM KtSAJI r IIlDEBALLT ... ••• 33 ™ 

■ - _^SmaU cautea tnil — SuU Irougld in the Coiirt of 
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xlix 

PftS® 

A suit of tte natura of % small — 

Class Subordinate Jndge who t-ad 83: 

tioa he was on privilege leave an ■ > 

WUJU t-u 14 AUO SUlL WiS 

■ I his rstuni from leai e the First Class 

Ihe question having artssn whethsr 


neU that the First Class Sabonlinate JuJqo continued to be a Judge with 
Small Cause Court powers dm ing his abse loe on liars and the entering of the suit 
in the file of regular suits could not tahc it aWay from tbo category of small 
causes nor could the fact that the Subordinate Judge tried the suit unler his 
ordinary jurisdiction doprne it of its character as a small cause. 

>AI 11 YAK RiVJi V Ganoaium RaTAicnAAD . (1909) 33 Dorn 6C1 


JURISDICTIO’^ — Suilfor declaration and eonteguenltal relie/—raluation—Court 
fftt — Value of the Tthrf tlaUi «h the plaint — Suifs Valuation Act (F/Jo/ 18 7), 
lee 8 

fee SoiTS VAtuATXON Act ... 307 


— . I T pnn Pamare right— Jtiglt to leoj toll an esporte of paid j 

/rom/jwtjntemfory—^'uflA a nyf' IS mfianif^a under Hindu law— The naU 
xe inmmahU property— Suit ia enforce the Ttgltti BrtlnU Courtr'i The plaint, 
iff 8U«d to recovor from tho defendart a c rta n sum of moner on account of 
• '' aud known as the Tipnis Paniare 
>ry of tho Pant Sach v to Pen, ei t 
cause of action arose admittedly in 
uit lay la tho Dntish Courts because 


Held orsiiuhog the con ootion, that what the plaintiff claimed was aa allow. 

once granted by tho Pest wa 111 permanence m d inch an allowance whether 
secured on land or not, being according to llt&da law, miaad/s, was immove* 
able property 

The Collector 0 / Th ina r. Jim 5<farain (18^2) G Bom 516, followed 

Hetl, further, tlst tin lomorcable propity was situate, in the eye of Jaw, 
in a fore gn state, and that tlio British Court hsd no jurudiction to try a suit 
for the determination of a Tight to or interest in the property, when tne rlglt 
uoa denied 

JCtfAhoPY Hnoyal (1897) 23 Bom S^apided 


KuistlNAH r Quanax (1909) 33 Bom, 373 

JDH^, TRI-VL BV — TujI Kith tie a I ofaueuirs—Di^erenee ta tie mode of trial 
— ArcaW 1 /*/ ry ' J e eiuip/jm—FMcfice— Procedure -Gauiinnf Proce- 
dure Code (Act tee 2t»9 

fee Cbiuimi PaocCorfiB Code m. 

KURBABS-FuacAife— riAiow «/ SinJra iriie—Inlcr-uarrta^s tahj— 
Cadoni at to lUegaUty—Dardin of y»reqf— iZiadw fate 
fee ITixcr Law 
B14S5-7 
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i 
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OEXEnAI. INDEX. 




TIio raltic of t)ie hn<l {a Hjociriitr « wliit mast lio reganleJ, anJtliitw the 
price 'vJiicL it mil fctclk if UisfoW of oo mcstproStaMa terms The owner h 
ro* to be licprnul cf tlie mo t aJiantageoiis ira)' of selling Ins lind b7 rKison 
cf tbe fict til it It Jjsnbjcct to imiu(«)u(a ocquMUioru If the sale of 
in bmldiDg si*es h inipo&iibU Mcept llirottgU tbu sp-cuLitor, tlieu, no eJoao , 
nllotnnco will liato to lo iiiatlo forlha profits, costs onti oilier ebirges ott> 
spi.c«lctor. Bnfc thi claiunat is not to boa^bikd with the.o espeiisw aniess 
tlio introdiiclion of thespcculitor IS a commercial aecessit} Aoa 
recc^ai'y reason why tlio claimant should he druco to haro recoareo 
sp cnlator foi a business which bo can do for himstlf ^ 


Whtro 11,0 mctlioa <,£ hypolhefico! Jcniormont » 
compoosntion in conjunction with the method ©f * ..ibaunoff JanJi. 

of toe Untl bj icfcrenco to the prie s realised hjr t^e saoe^resnie, 

. * 5 creator degfifs of 

• >]£>pineat is itant 

corroborated . . -.-i,*. 


Tbcstkes io£ tce iMmovrstEVT OF THE Crrir or jom ! 

XAND ACQUISITXOK- ACl (I OF lSW)--Jf««sf-i«t 

of the claim vndtr Jls G 000— -ipprof Ues to ^J^'^ir^adrU Act (X/r 

<yDurt~JurtidieUoii — Trachce and ^»»ocerf»/w— Foisbo/ Cted Co 

<f 1869), see 16 g. 

See Dojidat Crrji Covets Act ... 


I ropei 
naeo ’ 
deto^ 


Tl 



iDciOg at t 
t sates of tb 
of similar 

Uuums com 
U in one 
H » in lot 


aeighh >urbooii. 

•ok^ J.-OM. either what the property 
s >r s lit >f h» plotted out 


OEKERAl, IVDEI. 


^tero BO evidcrco liis Lecn tf »a’ti js{it 


Coart can be guiJed by the opinions cl 'arTryn*! It Jj 
to distingT-iisb opinion from srgniccnl. 






('uou euueuce 


When determining Iho ralno of frontsge 1 »b 1 th* d^U J| 
supreme impcrtance AThat u a soilnblo depth murt iTnasnlr '.i 

character of tho Luildings in the locality ^ r • - 1) * 

It cannot be too clearly laid down that nndet orJinarr eifc«-t*.» .i 
Talue of »n incoino producing p-operty denenda on its Ineotne **♦ i 

coet , and that capital nhen cnee initttea n land and luildui-s catn/il* ** 
tiooed between them so ni to gisc the marhet Take of weh. * ^ ^ 

It cannot bo talcen as a hwi and fast role that ba k Ual mait « i, 
the frontage land 

CvxldH -“EiiitBCC ot tjTOlhetol bmlJuis kIw.i „ . 

to the ooeitiou of findiog the market Talue of land The Ul!.| ii » 
bypothetlcal scheme can bo a guide to market Takes wcertained U«rt". 
u e<inallf f alacious “ 7 w ur rnc^ui 

Tho Oonrt nould bo slow to differ from th» Collector's offer on » »«.u . 

ft few rupees except for Tcry strong reasons soeh as ajt error enj a on^t ^ » 
principle. of 

Iir THE itATiEE OF KiBisi Tin MinosiEn . . ... noftov 

•» UJ09) 33 Uta. 25 

LAND ACqtJISITIOK ACT (I OF 1691). sec 22~" Maritl oafu. ..f t»„m. 
^^ethodl of aueiiing ine market ealut—Corrtcl meMo* laid tfotrL_n . ““ 
Somlatj Imfrovemenl Act (Cow Mt IV of 1698)- rafuafwniu rvn‘r 
.leoswdion of tnltreii tlamant after CoH^tme avard—Jlfr^^.7^'^ 
Tribunal of Appeal — Coniolidalion r . ' * ■ » 

ncting on lehslf of tho Iroproiom • ■ ■■ 

ImptOTcment Act (Bombay Act IV < 

cl lard in Hecenihcr 1808 At tbo da • ■ 

parcels, was in nnencumhered ^scsiion of only one of them , and tbo*Vt,J^^ 


■ ■ ■ ■ ■ * luo Inuunal of Appcalfo^ 

■ ■ ■ m natncly the claim to li. 

qnsrrying raioc — wmeu uiuint'o nt huuui loi lure been able to malre. ^ 



Gt3J.ERAl< , 


Jhli, tVat llie corrci '<'■* 
■was contcrdcd for It 
J •was cnabitil to f\it 
claim Wfis already before 
bad had to he decided 
Iho land made hy (he Col ector 


Page 


farther, that compensation should rot he assessed on a qnamable 
SIS lor the hnd was never ft markefaWe qoftrrj st the material tune and did 
not become to till after the Collector 1 ad made hw ntrard 


1 J — For the purposes of ascortainine tie market rsluoof 

lord under section 23 of the I and Acquisition Act (I of 1891) the Court roost 
proceed upon the atsumption that it is the particnlir p ece of land in question 
that has to ba valued including all )nt>*rcsta in it. 
Col/cctoro/I?<?gn«mT.RAinii-ao(1008)10Bom. L E C57, followed 
Tho method contomplatcl by the Land Aennisition Act (I of JS9J) for 
assessing compensation la that of ascertainipg first the maiket rslne of fbe ^^ 
as If all Eoiarato interests combined to sell and then of apportioning that 
value among tho perrons interested Tho ‘maikc* value of the land moans 
the price >\hicli would bo obtain ihlo in the market for a concrete parcel 

pirticnlar advantages and its parliculsi drawbacks hothad'nntOo®* 

and drawbacks being estimated mlher with reference to commercial value than 

w ith reference to any nbstract 1 oal i ightv. 

Per SzATOl. J -Taking the * 

and Its words it seems thst m 
1 either tho method of valuing ei 
0l Tilu lig tho land „ „ 

the share t -i- i- ^ 

reasonable 
at hy taki 
consideratir 
Collector a 
to ascertain 
op uion do 

Wnmrao (1908) 10 Bom L B 6o7 

BoUBA-y ImPBOVEUeHI TBOST V JiLBICOr 

lEASE-Zeare ii7en admts^U tn o/ parfiw ^ 

fease— Coffaierfll^wrpoee ~Tran»ferofFropttv Icf (fro/1883), sec 107 
iien-OMr^-e— "Wh^ a lease which requiies registration Js not 

1. 1. . .11 . A. .A u*iTA ..fiiH nTIon 


I two men uus 
Hector of Se^aum-r 


(1009) 33 Bom 


Its terms whatever they were or if a certain course of conduct has been pursue^ 
by either pn wi. a rr t , * 1 . i-Alit nn of landlord ana 

tenant bet has paid 

certain mo lerforro 

ance by tl apemon 

®° deposited niiiT give the lease in evidence for (h« 
purpose of proving hu r ght to re^er the de^ t 


^ r> proving a money debt suising from the conduct of the parties 

■^uUhrool V Xawe, (1876) 1 Q B D 28P referred to 
■vrithTOt ani’LAV Transfer of Property Act does not say that if the parties 
y instrument (t e , a lease) condoet themselves towaids each other 
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Pa^e 

os if they TTcre lacdlord and tenant and moneys pass from one to the other m 
• * ’ aid III a 

• ■ . . case the 

. exists, 

les and 


Comuft T (l8o9)4 H i. N. 549, referred to 

” ' 1 • t ^ • charge ' 

• the first 

. • harge on 

hare no 
debtor. 

* h law IS 


AKDBstR Bejosji w SrED SiRusB Ali KHiJf ... (1909) 33 Bom 610 

LEASE — ilorlgage vilh posse/sion — Lease to mortgagoi^Veath of the mortgagee 
and h* eurtivuig undmdtd hrotici^Stsler enlilhd as hetr — Potsenton and 
snanajmest 6y wortgagM** tcufow—Paj/meKt of £A« rent Jy £A» tenant tiv goad, 
faith to mortgage s teiioiti— S»et hf ettler for recovery of rent— Assignment by 
lessor not neesraary— Tranter of Property Act (JF of 16o3), tee 60. 

See TBJU<sr8B or Propertt Act . • • .<> 96 

. I ■ ■d’aft ««»«— Zease under a license from Colleeior— Lessee not to sullet 
vnthout Colleeteir a permissionSnh lease by tie lessee leitiouC sue/i ptrmtsston^ 
Pepotii by tub lessee teiti lessee— illegal eontracf—SuiC bj sub lessee to rceovei 
deposit M»not fie— Saft (Ps”* 0^1890) *er» 11 and 47. 

See Salt Act >•> ... CSC 

LEAVE TO APPEAL TO PRIVY COUNCII^emder qf riarges— Criminal 
Procedure Code (Act 1 o/1898^«<» 233 234, .13a, 23i, 237aii<i239— Pniefire 

See Cbiuikal Pbocedcbb Code ... . . . 231 

LICENSE — 5a4tpan» — Lease tinder a /icenee /row Colleeior — Xereee not /o /u5/et 
tcitAottt Collecior’e permusionSnb leatebg tie lessee feilhout euei permission — 
Pepoeit by mb lessee «ili lessee— Illegal contract— Suit by »u6 lessee to recover 
deposit cannot he— Sale Act {Oom Act JI of 1600) tees llai,d47 

See Silt Act ... ... , , ... ggy 

LIEU— Clarge— Assignment — Transfer of /Voperty .def (7Fe/lBS2), ere 107 — The 
mere fact that parties have de<enbed a transaction as a “ hen " or ** charge ’ cannot 


Asdesik Bejosji f Stbd Sjbpi* Au Knix . (1908) 33 Bom 610 

’ , 'Fendor* 7,en/ar «npa,d purelate money— Salt-deed eontamma arlnoio. 

ledgnent of receipt of • ^ " y ur*.noce. 

gage vitiout nohee of 

1672), tee, 115— Trans 

SeeTBiNSriB oi aiururj Act 

LIMITATION— Diaydan Jrl (2?cw AH T of 

nwfd rH6*dirieion of a biag—Ahenatton 

Foeeeeslon acquired under an alirsaticn made ja 


JCCS), tee 3-Piag-rnreeoa. 
t to set «.de 

coatitTtnlioa of section 3 of the 
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Blngil'in Act (Bombny Act Y of 18C2) wn become ajrersc so ns to b-ir a suit for 
rccOTerj bj tie incln iJinl alicuor or his leprescnlaliTC^ in inleresi 

Tho EbftgJnri Act (Bombay Act V of 1802) conhma nolVnig wbkh by «p«so 
ptovuion or ncc&Jsary iraplicatioo abrogates th« law of limitation in favour of « 
private I er'On 

Haiti -P.raj (1002) 1 Dom h It 707 and JcHaaiti r. ynlJaMoi (lOW) 

23 Bom 39D, distinguishctl 

Apau Uji\B t. Bite Bswaji .. ( 1903) 33 Bom 

LIMITATION ACT (XV OF 1877), ten. II, aut 127— ^biI if t> 

flauohterto rccotcr her shaig tn her deceased father's 1 

Article 127. Schednlo IT of tbo Limitation Act (XV of 1877) appbes to n 
by the daughter of a decease 1 Mabotnedan to tecoicrbor share m bisprcpet j 

Sayai Gvlam Huttem v. Stbs Antarntta P J. 1833, p 17P, followed 
BooF.Tna. Boo Gn.aA^o (ISOS) 33 Bom 7'" 


•^LiahUty sons to pay /aliersdetl — CAe 
parties to « cwrea—Zleercc »n appeal final — £xecution^Giiil rTO 
(^Aet X/ro/1883), sees 281, 2it, 252 39 

See Hindu Law . ... • • ' ' 

MAHOMEDAN, BLIT Br-Ii»i.<a(io»Art(XF«/IS77),«3 L/,11''/ 177 ^ 

See LtixiiATioN Act .. •*' *’ 

wiuow, tiled a suit to recover arrears of . 

of her right to maintenance At the time • 

be in poiscssion of o fond belonging to 

was sufficient to provide for her mamteDanw - v * 

the lower Court ^ 

Held, that no cause of action had ocemed to the plsintiff forecast eveots or to 
the suit wftB brought, the Court was not m a position to torec 
anticipate the position of affiaim £v 6 years later (1908)33®'^® 

DatTatraTa >Vamah V Rckqsiadai ^ 

MAEKET VALUE OF LAND-AIrfi.;. tf aa«mS jr'rf S- 

- - • emenfdcS [SJum >-7/ec<fr» 

^'eeliikD AcftUlsinoN Act 

. Arnitenm* 


bonrheod 

Ik ths Uatteh or Kabiu Tab JtlAnonEs 
CARRIAGE— Arura y(»rm—'i?rn7m4 ^wB—CVms/rBchon pleats ^JZinJa laVt 
See Hindu Law . , ... ••• 


<1008) 33 Bom 325 
4S3 
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MARRIAGE— PancAali — ATtirlurt— SaWirifmf «/ SktJra trilt—In'tf^airrlft 
taJid—Cwfom ai to ilUsaht^—IIitrdtu of proof— IUnJn Jxr, 

Sec IIiNDL Law ^ ^ 

MATERIAL IREE^ULVIllTY — tuti—SiIe raUw a t- - f-?— f— 

■ _■ ■ •••'•. I.. ta>’^ 

• ■ ■/ i •// r,f 

Cytt {fri 

.jL.., ■ •■ ■ 

5 «« CiTiL Procxdcbe Cod* 


See Criuivai. Pdoccdcbe Code 

PARTIES. 

Set CiTiL PnocECCBE Code ... 
IIITAKSEARA— <j/'< 9 n» topayfaOier’t deU—mndn Uxe. 

See Hivbu La\? ... ... 

IIOSEY'DECREE— I^<etif<on— cni taU of proverto 


ffeo OniL pBoexpuEE Code 

MOUTOAGE— 2Van./fro/ Frvperi^Aet {IT of 1882), tee. 50-2/ » ^ 

jWMUion — Leatt to oxortgagor—Dtath of the rnortgagti and £i( ”’*■?“?« with 

. . ' * * ^ lemttxt 

1 /a ^ ^OtU 

■ ■ ■ 

jiMi-s. kuus*..|ueuuj( ..xiiAja 1.1.114, «'» iilUfmt as 

toKis unJjMdei brotUer UBmVrubnv RamLrlslina dial m tbe '“^^iTcd 
Ibercaftcr poss'^sion and oJ tbo pioperty T-as t.V.« I90l 

svidoT Gown. ShoRot li.r mme placed ou the kbataas offreA,f 
tndiMovered vcck Lorn the tenant for Iho year* 1002*11110^ 
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^ts 

of tlio pUintiCTa interest in tljo propcrtj. Tlio langnigo of Die sdoiion Is gcncnl 
nnd no assignment by tho lessor dnnng tho tenancy was necessary 

KAVEnuMsiA.r. LiNGAPrA ... .. ... (lOOS) 33 Bom. 93 


.Ste TruiVsrEB or pBOPrrtT Act 

MORTOAGOR AND ' • • . 

o/proi ertif WncA • ■ • ■ . • • 

yitiio^ul^ xBilk ml • - 

gate title — Creililo 


duari legatees of liia will dirocting Ui«mto c.wry on tbo business 
fallier 8 tleiUi tho elder eons in tho cmirso of tbcir business tinus ictioiw became 
indebted to tho Bank of Uombay in respoet of adsanees b> tho Bank, to seou e 
which, on ^13t!i Soptemboi^ IS-^O (two of theyeurger sons being ‘hen 



was indiCftfoJ, and {'^d ,^y™^,ann,ryand 


In'nenik brought hr 
irtgft^oti to MtahUsh 
he latter plevled Uiat 
they were 6ona/<r« 


^ 77 eW (upholding tho decision of the High Court) that under the 


avuii, namely, losiduary legatees 

In tv Quetife’s JJstate (18SG) Ir.D R 17 Ch D 301 at p S68, followed 

mij also, that the p’a ntiflh being legatees the Bink took the propeity snbj«t 
to the ch irgo upon it mated by the will Distinction drawn befwwn the crt>di*ors 
Spcnccs “EqmwWo Jurisdiction,* \ot U.pageSii., 


icfemd to 


*v . I . wiu lUB iceaey was to mane ui.aua 

au»r the testator . death -which period ex ired in 18 '1, and the mortgAgo wss v 


net I vhat, alihou^li m eases of tbw Lind dclar avas a circumstance to bo tnken 
the fart that two of tho plaintiffs were 
still minors when the title deeds were deposited with tho B ink, and that coU’ 
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tmued possession by tbo oxecutora wil moitf'Jgors waa not inoonsutont nltb tlio 
purposes of the ivili, tliQ rights of tho pattiea wrro nniffectsil by that circum- 
stance 

Bank OF BoyDAT t Suleman Sosiji ... (1908) 33 Bom 1 

ilUKTAD CEREMONIES— Trusts to jterfurm MuXtai ceremonies, o/— 

Tcnett of ZinaitrM i faxth — xVotiireani Meaning of Muktod Ctremontti — Cere- 
m Hies tending fotwrrfj the adkaneement of religion— PruetieeSow far decision 
bj single Jadgc binding on Ais eticcessoss] IrnsU and beqncsts of lauds or 
money for the purpose of derating ibe inconie<> thereof in pcip^tiiity for the 
purpose of perfoiim g Mnktad Bij, Tejnshni, and other liko ceremonies, aro 
tahd “cbaritiblo ’ bequests, and as sncIi exempt from the application of the role 
of law forbidding pcrpi-tuitica 

The Pitmidigan day* nietbo moat holy days dnnng tb*! ZoioastnMi year and 
tbo performmea of Maklad ceremonies during the hatvirdlgin days is enjoined 
by the Scriptures of the Zoroutrian religion 
The performiiice of the hluktal ceremonies is a reltyiou* du^g Imposed on the 
Zoroastriansby the proved tenets of the religion the) profess 
Tlio cerwmoLioa theaise’vea &ro ac s of roligions woiibip They include worship, 
praise, and adorat on for the Supreme D<-ity, and a thanksgiving fer all his mercie* 


The monies paid to tl eptKS s for the performance of the Mnktad ecrcmonlei 
forms % good portion of tUeir oidinaiy Income 1 hs priest* make A higher 


According to the belief prevailing amoncsl tba futhful folloivers of the 
Trophet Zoroaster, the perforKsnee of the Maktod cercmonioa c.<Rfers public 

* ‘ • longst whom 

• lliefunda- 
, ers addressed 

to lui. Uiv Ik vxieiioi. 

’ ’ ’ ' ' follo-v the judg- 

' • id down Certain 

• proTis on of the 

■ • bound to follow 

■ ' ...... jr«im, when the 

^ s 'A.y Vo tn 


Ziraji Aornyi Bitmji T iki/iys Satlonjs ZinSi wjl/a (1637) 11 Bom. dll 
not folloMcJ. 


JvMoiiEDji C Taeachami I Soox vBAi ... ... (ItK);) 33 Rom. 122 

JIUNIClBxVLlTl— C/rrl tn etst edleelton d^^iirtnenl of a Sitlnet Ifumi- 
cxpatitg-Jl’inhtjf District ITonictpal A‘t Act 111 of lOOll— P.Jhc 

Ootfinrcrioii fo n ;)«lr/ic soTAaf— /*vna( Cot/e (Iff XZro/lSCO) sets 


See PlNAt Cope 

B hS5— 3 


r 
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irtTNICirALlTi' — T/iJ got itePtnij a. dtteh ani tlu'tcti aiaSi’n »» 

proptf order — ColUelton of the etorm unitr in ddeh-^The les/er 
oitrlifridt of anolh'^r and'ioin'j dsmJJ' — i/n/<asj«:t— 

See'StrxtQZScz ... 

NEBIIOE.S'OL'— Iftiioyj/z/y Ml 

ala dam ii* proper arder-^Ciitteettoe of tk‘ t>irre Mler in 
patsino OOT land* of anothT ant Jotaj damvfs- HitfiifaieeJ 3 “^ ^.tnla 
«uecl to reoov* 1 fhMa^a /itjm tba WanicipjJif/ for injarr non . 

properly {»> atom wHor 'hie notcr >twl colIwltJ jn in f u 
f?jo Jlnnwipiltti lui not lept m* nW‘« of rei>j>r» 

c/io)kC(] n-ith ttio of tho*''"^ ^ ( 

creoL i "• *” • • 

eiit I • 

pMSCi. ■ • • - •* 


tu ■ • . ■ 

col • • ‘ , 

tin . ... lui/jcd toerfiby 

o/i?aM«r« r .VacfUrn^dST^iApf O- Si” 55, 

Ri/SHBBAl-lt V SCtUT CirT Mc^rclP 4 U^^ ' 

NIB KifDlX PJiisare 

Jbretgn iefrUcry^Sueh a r.sAt^jy/f/f ',Yf .n irnO^i Coifree^nritJiclm 
mmiealit pnip«riy‘~-Sutt/o^^ " ^ gys 


See Jtiij3Pi<'T'*’'' 

NOTICE— J/c> t7 
efr>^ .. ', * •* 


"''Z'Lteosee-'Xorlgaqe hf ertcMion and reniuon/UgaUe» 
/ ti a rJ under the m't—Depesit of UtU-dttie 
' . noliee-'Mortgoge^'t omiSHOA to tntttii' 

tnll'-Z-rpse of time l/tttcfn Uttator’e 


uroBTOjocE 4hj> MonraaoEB ... . ••* * 

Ol—C niempi of Court-— KoUtt of noUon for eominiUal-’ 

— terciee i j—Sernee upon a'lomee* not «K^cjt7-n W) ero art 

'^oJicntion >» iLMe fui toniiDi<t.il of a twmu to jajl f t diiokeirtrnc9 ol fna 
Courts w^<*’ ” Tjsff not only tJiot tfc« orjec eiou d be serr^d upon tne 

jefaoUi'og poit? D lU But tb© iioucc to c^-Jornit sbonJd also lo simiiiny 
germed «iwn iw ..ei\ jli. «} (/a the partj s attorueja is not sufB'"*''* 

Uax MoOiBit ,, CfU'’ ~ I C 30 


, storm 

cbolKd wjtli (L* ' ..»niaaaiio»oj ittol<a 

c « k bnf t 1! 1 “ ***®‘ wuatfucted o dam in the 6 djijjnjn^ 

Fbft (> n,. the dim to be c'loUd up with wee^, a 

^'ksstd on atena TMtec ffbJoh haJ coUseted in the cre-b 

i lu on to tu« plaimid 8 had and did damago 


, — uaiuago 

tnretd tl 0^1 oa the part of ihe SlDineiraljfj'. for they MJ 

oy then into q nuuanco so na U> throir ibo iraler 
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collcc eJ on Ihcir property— Ihc creek — on totl e plaintiff’s land, and that, thpreforc, 
they were 1 able for the damage caused thereby 
Borough of Bathurst y Jff^oe/jAersim (1879) 4 App Cas 256, folloTcd 

RiJENuRAnn V SuEAT CiT\ HtTciciPiiiTr ... (1908) 33 Bom 393 

OrnCIAL ASSIGNEE— InaotreKiiyiroper/y «< ShnnoJ ut—rroperf j of xnsolvenis 


See iKSOfTEVcT Acr (Isdiah) ••• ... 462 

OXUS— H.ndit 7ae8— Pane7io7s— -CHriaw — Suh dnuxons of Shudra fri6a— Jnter- 
tnnmage iia7ii— Custom as to tUegahlifJ A marrnge between a man of the 
Pancbal caste and a woman of tl e Kntbar caste is ralid. The Panchals and the 
Knrba's are sub divisions of the Shndra tube 

The onus lies upon the party alleging an illegality by reason of immemorial 
custom to prove such prohibiting custom 

Iiderun T’alungvpoilj Tjver y Jtamagatomy Paudia Talater (LSQO) 13 Moo. 

I A 141 and A’atirjau'W \. Cany» (1896) 23 Bom 277, followed. 

M*h*vtawa V OiNO^wA ... .. ... (1909) 33 Bom COS 

OUSTBB— ild®ev« pxtinnon—AditrM pogtettton betxeeen tenants in common— 
What eonstitutee adverse posftsien—Acf$ of trclmive pouetiton 
Srt AovensE Po«sEs«i05 . 

OWNERSHIP— deetaratton of ov>Hert?tp—Platnti^t title proced—De’ 
fiidant s iite found tobenol tneonstsUnt tefh plamtJTs ote«err7ip->Pre(Kmi • 
tiun Poteettion goei mth title— Adverte posveestony Plaintiff sued for a decu 
ration that ho was tho onmer of tbe hand m suit nliegiog tkat the defendant had 

taken wrongful possession thereof (t was found as a fact that tbo title to tho 
1*11 1 was m the plaintiff and tl at tho defen lant had made ao iwrmatieut uso of 
tbo laud inconsistent with its benig plaintiff s land 
Jltld that ilainliff was entitled (o succeed Tho said circnraalances made 
oct a case for the application of tho presumption that possession goes with tit'e 
Itunjeet Bam Fandag t Cojurdhen ifaoi Panifay (1573) 20 W R 2o (Civ. 
llul ) and Agency Company \. Short (1888) 13 App Cas 793, followed 
iramjiCunetjiy ffoeeftfas AfaJio>e;*(l‘*92)lC Bom 338, referred to 
Oanpati «. niouir'»ATir . (1909) 33 Bom 712 

PAKKI ADVT AGE^Ch — Place f/ ^coafiac# bj Pnlli Adatga— 
Cuilom — JurisUctio»'[ K, a DambsT inerchaut, cmplojeuB as his agoc^t at 
Ahola on tho pakh adat system On K *s instnictions 8. entered as his agent into 


Util m the case of P<iHi agenev primarily tho plaeo of pavmcnt is Ibo 
place where the constituent resides, hot pnaincrt should be made in anv other 

5 Laco if tie cons iluent has rhes n to give diieclions to that effect and that the 
ligh Court nt Bombay had juri -diction to try the suit. 

Per Cll4\DJfUrts J, —V pahkisdatya’s Ij^ility ceases when bird cash has 

come into the hniuis of bis constituent 

KzPAEUIL e ScBiJUAt ... .. ... (l*Vl31 33 B..... mi 
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See NrciroENce 


• 0/ a Sam 
iler 


nth med, ,adgl,i J 
£ad collectid ia tie eptk 


'O' »>■- c»,«i 

<>rnai„fBd‘Ktt,a, Ud(,f\„m(\sn)\kfa Cai S5c,fcijoi.ta 

(■ItOSJSJSom :J3 

NxB DIIA*— ^ , 

/br«»jn iwriXoY/^s^.a'^ loij on exjN^rtt ^ ynidj ft»a 
i’»mepeall«Kn'Vff/A;^e-. tembandfi^ und>r Smdu Iau—-1A$ rtgh u 

See J yjiiscicijoj, ... 

NOTICE-’' - ,, ...... JS 73 


VoarOtiocE : 

Ttreonal terJife Court — Nottee of tnottoi* for eotnanUal— 

applicatiotj 33 aadg hr df(omej/a not tu^euxi') «i 

Coartfi 033?;, 2t u * peisou to jail i r di^obpcVieljCa 

defaulting' parfr TX’TanaAuJ’^t t°^L ^ Served upia the 

«cr» ed upon Sarp,^' t to <;t>mmit aWuld also be Bjtaihrlj 

r “poo party sadornojsrs not snlRcient 

OOLUJI r Caumixi. Pitawbb« „ n0£)5) 33 Bom KD 


**“ choked up with ivocda, e tges and 

f had sad d^dx^LY "* 

‘w 11. stofc.pi.ij. for ii,a w 

e genee wto a naisanee so os to tljrow the xrater 
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coUec'eJ cnlheirpiopeily— thocrceV— ontoU c pVntifTsIand, nnd Hat, tlimforc, 
they were liable for the daniago caused theiehj 

BoTovgh of Bathurst il/nf/>Aerso» (1879) 4 App Cas 256, foUoTcd 
EiJE^DBil,^L V Sueat CiTT MiTticiPAHtT ••• (1908) 33 Botn 893 

OFFICIAL ASSIGNEE — rnielfenta property «/ Shar<]hiii~rropert]j of tnsolienls 
at >han^hai rests tn O^e'fll Asstijnee of the Insottenl Debtor's Com I at Bombay 
— Court can order tnsmtenl at Skanyhot to hand over property to Ojfieial Assignee 
in Bombay — Cuurt can orici* eommujian to examine insolvent at Shanghai— 
Indian Jnsoheney Aet {11 and i2 Viet 21),«jcf 7, 26 and 86. 

See IrsoLTEVcT Acs (IsDtin) ... ... 462 

ONUS— HiJidu laio—PanehalsSnrlars — Sub dutsions of Shudra tribe— Inter- 
marriage talii—Castom as ia tlleyalilj'] A marnigc between a man of the 
Pancbal caste and a woman of the Kuthar caste is Tubd. The Fanchals and the 
Kntba’s are snb diTisions of the Shndta tube 

The onus lies upon the paity aSegloR an lUegably by mson of immemorial 
custom to prore snch prohibiting cnstoni. 

lidirun Yalimgypoali/ Taier x Ttamasammy Pondia Talatet (1869) 13 Hoo. 

I A 141 and ^ii^-irgau^a \. <?any» (18%) 22 Bom. 277, followed. 

MinAVTAWi, p OmoAWA ... ... ... (1900) 33 Bom. 693 

OUSTER— Arfpefss pijimion— .4 Jkw possmion beticeen tenants-tn common^ 
What eonstilutes adverse posseuton—Aer$ of tTelusive possession. 

See AnreesE PossEsstos ... . . . 317 

OWNERSHIP— 5«it ^or <|ce/arafwn of oienership—PlainU§i title proved— Be- 


liiul was m the pUtntiff and that tbo defeudaut had made no (Kimaneat use of 
the laud Inconsisteut with its being plamtill's land 
Jltld that plamtiS ivas entitled to suecaed. The said circtiraslnnces made 
ort a case for the application of tbo presuroptioo thnt possc°sion goes with tit'o 
Itunjeel Bam Panday ▼, QdbutAhun Pam Panefay (1873) 20 W R 25 (OIt. 

I’.ul ) and Ayenc!/ CoOT/rtny s.iSiort (1888) 13 App Uas T93, followed 
Aranyi CKr«ct;i T (7oes/das Jira(fAenyi(l$92) 16 Bom 33S, referred to. 

Qanpati V, Raoiiunatii ... ... .. (1909) 33 Bom 712 

PAKKI ADAT AGENCY— P/are j>ci/erma«ce ofeontiaet by Palli Adatya— 

Custom — ./uruifictieii.] K , a BambsT merchant, employed B. m hla ageat at 


Held, in the case of Pallt AJat agency priminly the place of paraent is tie 
pUco where the coti«litucnt resides, bnt patmert ehould be made in any other 

5 hco if the cons ituent has ches'n to giro diieclions to that efTect and that the 
ligh Court at Bomhay had ]uii<dletioti to try the euit. 

Per CnAyvsrxrJS. J. —A paVkt ada^a’a liability ceases when hard cash has 
come into the hands of his constituent. 

KEDABUtL t SCBASUAL (1903) 35 
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PANCIIALS— X’«r^>ar«-.5«b-djriiJoii» oj Skvira irifie— Jii^e} ni'irrwj?# xaUi^ 
Cuitum as to tUegalily—Huriitn iff proof-^Unidti laic 

Ste lIiiDO iiw ... ... • •• 


I’ARSI EEUGION— rrtf(»«/Zi.r«.u().a»/ai(J— rras/Korn/emi HrM«l 
vonits, taltdily of — f^aiure and nefluiii^ of iluktad cervnonHS 
ttnding the adgancement of 7rth3son 

5ce Mcktad OfBEsrosiEs .. ••• 

PARSIS — CoixKtrsion amoi>^ Jn<?»an Zoroa>tr»ans—ditddins — Convert not 
to certain reltjious and ehantable mstituttona of JParsiSi 
4>c€ CflAntTiHrt Tbcsts .. ••• 


PARTirS -MISJOISDER QF—ZanJs riJI.yyc»o>,d tnposiesston^ 


I, pmOsdvsx t 


See UocET iies Act 


ex—Zfarlet value of niheei 
yahiatio)} ^cl (r^oflBS?), 
»(5) and ft (») 


CODE (ACT ALV OF 18*50). becs 31. Ii6-Fulhe iertart- Ohtrve- 
X, onion puilte savant— Clerl xn the eett eothctun depart men* of a Oi'trtei 
jJunicxpaMy-^iioinhaj D%$tr,et J/««ic.pal Act {Dorn Act Jit f 1001)] A 
cleric ♦cojiect on depirtment nf n DisWw’t llBnieiii'xhty constitute t 

unOei tho Bombay Ui tnct M\i„,eipal Ac‘ (Com Act III of l^Ol) « ^ 
icrrtnt mlhm fb- meacng of sec lOn Sl.clarse 10 of tbe Itiduti Fen <I Code 
(Act XLV of 1S60) , -ind auy obstruction oTerel to h'lu m csecution of his clutiis 
,s an offence runi^hable undrr »ctjon l8o of the Code 

EMt-BEOR t Bincxiii (i9o3)C3Boni 211 


^ axes mA, 153A—5'cdthoi’— Promo/i'ff 

r*(i Ip'i'a 4 f etasses — Pnilieation, xohat eonstitutes-^Crinnnal Procedure 

cfrh}fn. «*^C8 225, 233, »3I,2’5, 236 ond 237— OAar^«-Jo>n*^ 

Tbea«ru-ed -^es charged BtonolxiM vi‘^ 
offences punisbablc uuiler ae^tion* 324A 'ind 153 V of the 
r _ j ®u I Loue, ontno clar^eq one wthr«ninept to eieb of ihe two artic'cs 

the Iltnd Su>ara)j/a At 
ition of t!ie ncirspapcr m 
niiOer thePrc'S Act, end 
y 09 G xcrn* 

t}) on both tho 

th . ■ led *n 

111 Dombny, »ua 

IjJmba” ”'“rdwi3 aofficiMt to pme the rublicilion of 
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hi 


F«g0 

IfeW, failbcr, that Uie tiial vfas notb^ is Here Licl leen iio imsjoindct of 
claarg "s. 

rMPEBOB ^ TriBiio^AKDvs . (1908) 33 Bom 77 

TLAUE OF rA\lIEJ'T — Ij'iicy — Place of j>eifoi naiicg of eonlract ly 
Polti Aaatya — Cvtom — i/umific^ion 

See PaKKi Adat AoE^ct 3Gl 

PLe-’-- - ^ 


pnrpos' of bringing tlie 


ilmiButratioii of justice into contempt 



Go'Zrkubm PwADZR p J*eiiiK*Ta . .. (1003) 33 Bom 252 

PLEADER'S FEES— in Probate P/vcc«fin<7i— 5'cofo of eo«;«— >.ict J of 
1840, lie 7— i'racJK-j 

See PfiACiicE . M, , , S50 

POSSESSION— iJ/ijMiii'ffieiit o/a Committee fot management of properly— Appoint- 
ment aequtueei tn hy otc i r— Committee in ina>iffpemeBt/p> a lo ty time—^Hit by 
Committee agawet a (reepatttr m ejeetment^Tith ) The lam Pincbsyat at 
Bombay appointed a Committee to manage tbe pioperij cf the Pam Anjnmon a* 
Snnt lie committee managed the property for a rerj long tine— aixty years— 
with tbfl anthonty aul acquiescence ol the Pam Anjnnnn Sabaequently Ilia 
defendant having trespacsea on the property the Committee aned him i& eject' 
tnent I lied fendaut contended that the plaintiffs had no right to sue for the 
rccoaery of the property aa they were neither the orencisnor tho nominees of thq 
Arjnman 

JTelJ, that the plaintiffs being in possession for a long time with Iho anti only 
niid acquiescence of tho owners, namoly, the Farsi Anjnmnn at Surat, wen, 
entitled to recover possession from a trcspiwr 

JiMjrji jAJiSnsril e BawonJl NA«aERTASJi .. (1^09) 33 Bom 499 

^ttit/or declaration ofomershtp — F/ai»tt^s title pToTel—Ptfinil 

ante vse found lobe emt meoneiitent xeilk ptainOjfe owiteriAi^— Presainjtjoft 
—Vouesn n goei with title— Jdreree fo-wteton 

See OwvEBSiijr . . . . . . . . fin 

, .f . » /> , a. .1 . ,r 


A Conrt of appeal f* no* ymtified la esposing a party after he has ohUiced 
his decree to llo hnint of a new Attach of which to had nerer had no* ice darini* 
the hearing of the suit “ 

NiTiio riBiit r VuEDUAL. Gioriut. — ... (I^^IS) 33 Eoa, «. 
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PEAOTIOE— »/ 

a,iiiamni<lmcntofpUmt-Cuitrn>crduiC<iJt(.Actl cf 1603;. w i J. 

See Civil ProcsnrBE Code 

. D,„,lay C.r.i C»«rf. Arf {XJV ./18t9', 

J?j. 6.000— -4i>j>pai ltd to Dieinct Cefltrt an t not to nign c 
See Bombat Civil Coeni# Act . . 

^ Tw J - VT w* . - o», ,fr ‘2$o^T,ial hj ^f/- 

- ■ . . rnoiee of tna\—Aedsti f 

. ■ ' ‘ veto tried witJi a ®i 

Ole), and with tli« « 

]«,or. M .s!cs.or. ci. cli.ijc. of i.olmir. grOTom li"'* »"'> “ * 

118, 325 nod 3->3 of tl« Code) rcsj.Mltfrf'- 

on,, T On, .1. „ ’ 11 ' 1 naked for Ikeir nardict and 

trv tmU lie a<rreeo ^ ,T,T>(.aIed 


SelJ, that the law mahea no .‘^Ls^w^'eteept “O®,*!*® 

be^een a trial by a and one th* wl .ci tf » ei ni 

ennimlniJ up in tho case of the l.. tU f.trer ar, 

the former and the opinions of the » departure of fli, -repeau e 

IV.' ‘iMii ‘ot"3 s ‘‘:u«';ifS: *“ 

, (10»)33 3,» 4.5 

UurEKOB r 1 . 


* ' W» to ha'c e«'e“ jucorporaled in a decree when iwa^ed it was 

oogi . „y etflge of proceedings to direct necessiij Inijaines or accou 

3?o,Vke„. 

- i »i 1 , j ^ I 1 - 4i A iwrireo by 3 pfMon 

' into existence 

eorilerappealed 

An appeal hes .ngiinst an order of a Jndge flitting on tho Original Sije if that 
order decides a question of some right hetweeu tho jiartic 

SxB jEiriNcia CowssjtP The Hors Mills, L'Ishteo . (I90S)33BonJ t 

— — ■■ How fat decition hv tvKoI^ r. ® 
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be available before & Judge 
tend to lead bim to ' ~ 

JlUSnEDJI C TaBACIIAhD V SOOVASII 


J fuller or mor* r'UV- i-v» 

different couclnsion 


PRACTICE— Joincfej of eharjes—Pntif Onned leave to appeU (g 
care] Before granting aceitificate for leave ta appeal to the Privi 
Court must be saMsfled that th*re israaronable ground for thinki 


(lM7)A3Ii-n. IJ* 




and substantial injustice may have bsandons by rrasoa ofeoMe 

the princip'os of natural justice P»nun Jria 

i'xparteCttieiot’lSa?] A C TlOand Di», if# t Attorney General rf y r 
land (1681) Cl L. T. 740 followed ^ ^rnerai o] /eU 

J„ « n.L Gi»aA.n.n ... .3 

Lanii ixtiate at rfi/eren< tnllayes and m posstmon of 1 ir 
persons utidei different titlea—One tutl torecocerpotieiiionofllia 
loiflcfer if parties or ews^.s o/aetwii— faferlocK/orvyudemenfi aaa.„.ry^^'* 
defendanU—Fiialjudgntentforpossestion to bereiened till tie 
thctral — Civil Procedure C^e {Act XIV of I6il) egg 28, 6/ 

^■ee Civil, Pbocedcbe Code 


-Ruts alloteing costs of two ^unscl—Jumor Counfl should 


,1 fk " * '>“»» rf 

EsjtAii, Ebrauim « UiJi Jan Mahomed .. , CW03)3JHo^ 

n— Pleader'* fees— Appeals sn Probate Proeeedina. x- . 

ear(i-alr<Io/l«-lO, «« ?] T*ie ti^lion of pleaders fees upneai,*®/* 
nobato piooeedings ghoul 1 according to a long gtanding praet „ rj** "Ota 
Couit of Bombav be valued at Rs CO «‘Sh 

Sc^DB\OAt t. The Collbctos or Bzloaum (ino3j ^3 jj 

PRESUMPTION— Suit for dselaraUon of ownership— Plaintiff , {,({, 

U-fendints uio found to be nt sneonsislent mth plaintiff's ewA<T,^^ p 
rewion goes with UUe—AIverse possession *" ^or. 

Sec Owtsnaiiir ... ... 

PRIY^ COUNCIL— Xeare /a a;»i>cof fofAr P«ey Cauacif 1ft erminai COM— 7> 

Utt~JoinJer of thargei—Criannal Procedure Code (^et V of 18D3), «er 


Tx jyarts Cartw [18*^7] 4 C. 719 and Diniruhi t Attornej 
/«f»'aT.i( 16 SJ) 0 lL.T TiO.fvlloTrol **'“'*/ 

Jft w Bal Oanqadiiib TiLAS . ... ... (1903)33 2^ 

PROB \.TE— Jm’uL lu Prolate Ptvee'dsngs—rioider'sfees—TaxaUon—S^jl 
f«f4— .let io/ISlC, ree 7— Promcc 

See PiucTiCB . . "• 
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PUBLIC SEBVANT — Ohtiruchon to a puhlte servant — CJerX t» Me eest collectun 
department of a Diitnet Munietpalit^ — Jtombay District Municipal Act (Bpni 
Act III of 1901) — Penal Code {Act jCLV of\^ 0), sees 21, 163 

5ee Penal Code ... . . , . . . ••• 

QUARRY — “A/ar/el value of Itntl — MethoU of assesiinff the marlct value— 

finpioiement Act {Bom Act IV ‘f 
of interest Ip clatmjnt after C l 
• of Appeal — Conscli alton of reft 

enees — Lind Acquisition Act {1 of IBQh), see 23. 

Sea liiND Acquisiiioh Act .. ... 

EAILWA\S ACr (IX OF 1890) sec. 75, sen If, cl {1)- Parcel eontaining 
articles l\ ihl to be insure I and also not liab'e to 6’ insured^Loss of ife parec 
, T»,, .. »../»__«# /JifTiajeJ 

halt ) — 
iitiff A* 

75 aol 
insur d 

•is woR ai tbo30 loS ao li-ibl* T.I»i pirv I 

Marithi Rulway Lmo. TUe pluntm theicupon sued the I ^ j 

jeeOTii (Umi^es far tbe lo9) of tlie whicb ucio •“ 

The defendant Oomjnnj’ denied liabilitj 
TTi.i TN .. .t 1.1 a Thft words ol section /o cl 

not beMTcen azlie'es aieiitimed 

Lt»m. AJI net be reepem'W'’ foi the 
„reelotp««Se ( 1009 ) S3 Bom 703 

Pcnoalik e S M RailtaT CoaPAi«r 

. io‘ 

iiSee CiML PnoCEBCRE CoDB • • ^ Ulan 

REDEMPTION SI IT— Sal. nail., a '» 

"S'rilomi 'e b» 

JgrteeUvnsts Pehef Ac 

(Xr/i 0/1879) ... 722 

See PEKKIIAX ■\ 0 BICULTDS 1 STS RBLIEE ACT ... 

RrGISTrATIOV-Ieaie unregistered when admisstlle in 

parttes to lea,e- CoUaicral purpose —Tianifer of Property Act oj lo / 

s c 107— i«en — Charge — Assignment gjO 

Bet Lbise ,, . "• 

RELEASE — Pihnquishment of elatm by retersioner— Stamp ^ ^ 

•See Stamp .. ... ••• *'* 

RELrASr. BY COrARCENER — ef coparcener s rflcrlorn son h claim « 
flare I'llh hit 6rot/ier«— Joint liftdujamtlg—llindit lam „ » 

See DiNPc Lam m. ... **' 

REUGIOCS PRIVILEOrS-Stol.r.rf.™ <■/ Slarjdi ''“‘"'fc 

Shanlaraekarya of Dholla, Afeidant — Dispute as to J>rfcf«enee orpritti'3 


QEXEE4L INDEX. 


IlT 


Itiieten purely rji'jioat/unftionartca— J'ttrtfdieltot ej Coiirlt — Ctcil Pro- 

rc Cote (4et XIV <f 1632) *«. 11. 

Se' CrriL rEocEnuHE Code ... .. ... ... 278 

ELL1VQUISI15IE\T OP CLAIM — Jteoerttoner — ] TIio relin* 
qTj»hm®i)t of h « chini bj a nTtiTsionfr is n rc!oa*y> ami must bo stampoi accord* 

Kgly 

KEisn\i;i XAriTi\ t BiusBlsnsa Ve'ikatesii (lOOD) 33 Bom. 057 

nCNT— -J/or/^j^e tet/1 }>o«4r<iion-~Z^ase to morljae/or—Ditiih of the mortgogee 
oni lit turetneg unJit tied hnthtr—Su'er at /letr — Potsettion aiitZ 

mmag^ntut Ig mortgngt^e tcidcw — Payment of the rent Ly the tenant ii» good 
fidhto mortgag'ee in fuic — Stitt by tnUr f r ree teery of rent — Aetignmettf by 
I'tsarnot necissary— riani/er of 1 rop tty Att (IP of liS2), etc OP, 

■S'ce TRAXsrtn or PBorniiTT Act ... .. flC 

KES JCDIO C.;< Ut( \/r./18‘!2),i-i: 13-r(.a o/m 

JU.I 1 1 , , 4 . . T . , II, — BhSgdart- 

• of estopp’l 

•• 0 it Will ba 


CunievEtAi c Bii TIaheka ♦ • ••• (1009) S3 Bom 479 

COCRl— LcrtLow to s'altaeate to thelhqh Court— AppUeation 
; before ddutry ofivdymeiH—Preetdeney brnall Caute Coiirfi Act 

Wo/18S2},,e4 tO^iJenConrteAetdlofWi) *tfi Sa/idO 

Ad»s Coceh Act., • ••• 708 

I’PA EPSIO.NnU-JIJ, ijuu/n-i.! i>/€h,m Ij-ntlt^K-SImp, 

Ste Shut . ...... C67 

n% .... . j 4 t 


‘t -14, 4104, 

e CiML Peocedcke Cope 


ACT (DOM ACT H QP JSCO) 8rc> II avd 47— 7>n>u— ^ 
“ It entejTom ColUetor—Jeuee not to filet xr thoni CoUtttors f 


'■'i the 
> rIco 
XIV 


Lease under 
permu>ion— 


° b> l,« illcgsl 

. . ' 'ni« lu™ tJig tJrt* iljij defendMit* 


tlieracoTcry 
lit to recovtr 
msnt whieli. 


loY'cVi’ocTflr'? iv° ll»s» iLo der«ndM»t** 

' ^ ^’'1 br the tcnrs of tlie lio-psc 

It r TiOncMTu Lacuibvm • (10O-) 33 Bern, cjj 


QENERAIi INPEX. 


P»g9 

SEA. CUSTOMS ACT (VIII OF I8?8), sec X^-^Coeame—Imp&ithyseatnlo ihe 
Bombay narhQUP~'‘JmpaUi' meaning t^-^Bomhay AhUn Act (Uom Act V of 
1878), acca 3 (10) 9, 43. 

See Boubay Abeaei Act ... ... ... SSO 

SECURITY*— Orrf<r tofainiah aewtty— ‘Older can livaatei hu the appeal Coxtrt-~ 
JunaiicUon of the appeal Court— Crirunal Ptoetduie CodciAet Kq/*189S), 
fec.lOG(3) 

See Cbiminal Peocedcec Code ... ... . . ••• 

SFD""’"'"’ - • * . • 


See CpiMiNAii Peoceddre Code ... ... • • 

SHUDBA — Suh’dieitions of Shvdra tuhe—'T'anehala—Kurbara — Inter-marriage 
talid—Ciiitom aa to tllejahiy — Burden oj proof— Uindii law 

See IIiVDtr ... ... ... ^ 

SMVLL CAUSES COURT SUIT— Power of Btgh 0>ii>t to restrain ly innawtion 
a person Jrom pi oceeding Kith a atttl in the S'mB Caueee Couit-Wunsai uon ^ 
See JcnisDicTiON ... ••• ’ * 

eir . /» a C iludpe 

, Chargee/ 


regular suit. 

flfU.th.t til:. Tint ri™ Siil,oiain.lo JiidC" ci)»tinn<a 1“ li', 


Sen'll! ( 
in tho 
ciuse^ 


of 

eder J>i9 


ordinnrj juris Uotion dej nve Jt of its cliaractor os o siE'iO ca J'e 

NaRaTaA Pvi^Jl t GA’<OiB*« lUTAVCB'ND ( 10 ) 

STAMP— i?rf»n 3 «w/iwe«e of claim by leeersioner—Relcaae'] Th» relmquisliro®'’! ® 

Ills tlairu by n levorsioiier IS iv release and must be stoiopid ACCOiuiDgij 

KnisUNAji Nabata> r Baiebishka VE-JEAXtsii • (l*'O0)83 o“. 

STA’- 


I'-ii ing anseu os to srliat was ILo prefer stamp doty payiblo (• 



gekeral index 


Ixvil 


Paso 

//eW, tKit the documot wu only liiblo t> sHub dut> as a transfer of 
mortgage and as an agreement, that is, t> Rs 0 m all 

An agreement to lend money do's uot oreate an obligation to pay inonoy within 
danse (o) {h) of section S of the Indian Stamp Act (II of 1B09) 

An pgrecmei't to lend money to a pirtnersblp is not capable of specific 
performance and it creates no debt althoagh tho breach of it may giro ri«e to a 
claim for damages 

Hitwirddak Coitov Mitts Co. t Sohawi (1000) 32 Bom 426 

STATUTE OP FRAUDS (29 Cu 11, C 3), sec 1—lnitan Trutts Act {II of 
1882), secs. 1 and 2— TAe rrwsfee* onrf ifor/j^iKTecs Poioeis Act (XXVllI of 
1866), «er. 34 — Kon opp/teoAih/y fa CkaritaiU Trustt. 

Set CainiTABLT Tbpsts ... . . coO 

STA\ OP PROCEEDINGS— Confewpf o/ Court — Kotteto/nottonforeoinimtlal — 


Gordon' Gordon [lOOl] P 16% followed 
Dii MootUii V CnuNitat PmoiDSB .. ... (1909) 33 Bora C30 

STRIDHAN— Xuceetfio i— Co’iipdtl'on bofio.en Aut&au! ani etep ton^JIita? i/tara 
— i/ind» fair. 

Sea IlihSP Liw . . . ... ... 453 

BUCCFSSION— IHiidu fate— 3f5loI»/am— vfdoo/ed $on— Adoptive niolAer erMftd 
fo (Veered tnprefeienea to ad iihesfnfier] Under tho AlitaVthara school of 
Hindu law the adoptire mother is entitled to suceeed m prefereneo to the ndopliro 
father, to a sou taCon m adoption 

Akikdi 0 lUnt Sofia . ». (1000) 33 Bom 401 

— XtridAan— CowreMioH betwen* AvrAaitd ond (frp eoi— ^d(ili7i<tra 
— Ninda fate 

See IIiHOt Lvw . ... ... 

sui ■■ ' - , , 


See ■MiiMtwANCE . . .. ... 59 

sun- trw f^TTT r»„ ’ 


J7ar» £( 2 »l«r Dntt T. Xali Humar J^afra (I9t^) 32 Cal 731, followed 
Doyaram T. GordAnadai (1006) 31 Bom 73 distinguished. 

■VacnnAsi e Yacniuai ... .. (190^) 83 Boa jjjy 

— " — .m .m Suilferparfi/i«na»d*^p. 3 raie 

postettion ef joint ftmitjf j roperfj—TiiJtatian for O.'tertf't yerpoers— Aartrf 
ra/iieef tnljeet i^etter detiminre jtfifJttOan—^nrttJietten — CfUrt Ixet jtet 
{riIeiflS:0),tee.7,el {ie)(l>),tee 7,d (r). 

5fe CoPRT Pies Act 


... «3 
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SUMMARY TRlAL-TTorvlrmaa’j Duwh of Contract Act (XIII p/1853)~Jff^«»ny 
under the Act—Suwmart/ <*iai «ot permwiUe^ An offeree under the AVorK* 
man’s Bicjcli cf Contracs Act, 1839, cannot bo tried annimanlj 


l.mpi’rory Z)/ton(?B ir<8/t«a (1901) 33 Bom 22, followed 

EnrEiioii V. Btin . ... — •> (lD 0 S) 33 Bom- 

■ — Trorl-jMa» ’x Breach of Coriraet Act {XIII of 1859), R - 

—Court Fees Act {MI ot n’td), tee ^l—CouHfte on pettUon of cornplam— 
Liability of tear! man to pay, 22 

See AVonKMAN’s Breacii or Coi»tbict Act ••• '»• 


SURVEYOB ■ • . 

Act{Io) 

— ZIark< j 

guided by the opinions of eurreyois 
opinion Iiom argument 


^ . •. r- — s Arpusition 

, , • 0 re eiit talcs 

I Court cm bo 

II « occemr,. ■» 

- 1 it.a Tmrl Acquisition 

onpositc 
icself IS 


^Siitle of ««'*— 


, 815 

In tub mattbb or KiBm Tau MiHOiitD 

lAXATIOU— Ph«*i-< /ea-Apj>(ab ■» Pmirl"!'- 

Act Iofl 94 (i,tsc i—Practiec ,, 

s«p,.c,.c. . 

.. 007 


T VXATIOJT OF COSTS-P<^<«o«- Tfrin-^ 

Sottei*ors retainer demed, 

S« Attohv.v'. Cost, . . • • 

TAXKG MASTi;K-r,/,i,o»_ifi,J Court 

dented— Taration of eos*s , , ••• 

So«Atioi,>e,' 8 Costs tesCo 

TEMPLE, TRUSTEES OT—S«U 1/ trajpt fo”””'"". "£?X,.rf-S«rt “/.“.'.n 

declaralion at la thtir tanht to have tit j ^ 'Cocte tdcl V iT 1*^ I 

mturt-at,l CoaH-doiuiumtt-Ctttl Ptottiott t 

att 9 - ”0' 

Soe Civil PoocioOBE Com: ••• ••• 

TEXTS, COXSTEUCTIOS OI-Bifda tV tanlP 

»-.rp.r.r more writers, tDS 


of cqunl importance and irlicre tbeie ii 
Court la freo to cliooso any it liLcs 
CnU\ILll.tl StTRAJRAU 


^1003) 33 B*”"' 

TIPHIS PAKSAIIE niaHT-JJ.yA(,oIor,(oBo” 

tcrntory—Siirh a right tt ntlandha «»rffr JJindit law i 

property—Sutt to enforce the ngU tn BnUth ConTU—JuntdicHcn j 

See JOBISOICTION ... •** **' 

TITLE — Appointment of a commiHee yb;* niaatfyeme i< of bg 

arquietetdinly ownei—Commithe m fianffycnen^ /•>» « long tm 
committee cgaintt a trrtpastrr •» e)tetrient. ^ 

* Set EjTcnit'ij ... ... • • 
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TITLE — Suit fur declaralton of im.»trs1>%p — Tlatniifft idle prated — Defendants 
vte found to le not tneoH<uteKt teUA jlat/ilt^'s ownership — Presumplkon--- 
Dostession fjoes Kith title — Adiase possession 

See OwMrsnip ... ... ... 7i2 

’’ ■ ilees of 

notice — 

; . • ■ ■ «i//— 

jStf? 3IosTOiCOr isj> MonTGiorr ... ... ... i 

TODA GIBAS ALLOIVANCC ACT (BOM ACT Vll OF I8S7). ssc. 5—Toia 
Oiras alloieance — ^</«cAi>ient on? sale of ta eaeeuUoi of n decree — "Honey 


of the decree 

^ * ’ ** ' » 1 -. — «• « I 

• « * the life 

short of 


The words " monc\ likely to becon-o do'*” m s’cton 5 of the Act most bo 
j 1 > . .1 ^ , ..1 ... f . _ .A 4) > <1 A I fa »r.-« of the jttdsraent* 

' ' t • I . him on ipcoant 

II It' ’ , ‘ ‘ 

I ' < * J ' • 'll ’hat ilite , and to 


Lnder svhat circumstances money »s likely to become due on account of a toda 
giro* allowsQcc IS n riur<tion irliicb ennoot ba answered exhanstirel} and must 
depend on the facts of each case a'l it arises 

AiiAsssNOP jEiniiiL .. . . (I'HJO) CSBom. 2 jS 


SeeSTAvrAcT ... ... ... 

i/A rosses^ 
• njienied 
• Pi9riyay*e's 

■ "'t te dor— 

Suit be sifttrfor ir<o~erv rf rent—Asstonixrnt l>j Itrtor rot n^e«Mrr] On 
tho 14tK Docemher l^ns Limrefin ircrtga~il »itu possession eirtai \ stoTwrtr 
to Sulrsja vho on the ssue jay Ul ont tl o rroperty to Linppps for twclre 
scais biibs'i]uentl\ Siibrirn hasin;? died In* interest as oi^rtsi^v soirirej to 
lus unlividd bro Irr ltaml,n«hci Banikrehr-v died in the year ifoi atl 
thereafter p.'SfS'ion ac 1 m-iugeiaent of the injvrty sras taken ly Sabraras 
wilowGonn She got hir nain# placed oBtli-kaata as osmer cf ih' protw'rtr 
and rrcoTcred rent from tho tcn.snt for (he r«rs 1£»02 and 1?03. The pe-^a 



SESEKAi INDEX. 




ujitu jiyB tor tne same 

_ . _ * ibla rent s^ictl for. Seettoa 50 

fiS2) was applicable ma«ninc?i as lie 

, • flefed /n good faith and bad no notice 

ot the plaiutiirs interest In the propertji The largiisga of the section is goDPial 
and no assignment b_p the lessor during- Uio fonanej* was necessniy. 

KiVEBUitMA e Lwoarri ... ... ... (1903) 33 Bom. 0^ 


icLnoivIcdgmciit of tho vendor at tho 
■ • vendor had oNo pirfed with all the 

%cn<le 5 snbseiJiienlD/ niortsigid t' c 
}.TOpctty to the fi vintiff who had no knowlcdire that the iM "lawnt of the consi* 
Ueralioa notify was not paid to the vendor though he Lnew that tlw vendor was 
in po'sc'aiou of some portion of the propertj. 

J}^>j Ai-iAU. 1 » . .V - es'omd from contending that she 

• U.laHCo of the pBicbase-monej hr h« 

■ ’ hole poijhue-nioncr by her act In 

^JTCsczor. J. a vcndoi ot let* np'*ft”lien 

the porchue deed .i. receipt for the without notice under 

unpaid pm chase oorey i% ft?am’t a mortgagee for value witnoui «« 

““fr'”""' ... 

TumtSAst r. Ka^itiDai • • *** » »* 


JltUeJ Act ( 

wilncsic* — 
dc«I tn cone/ 
hy him.] A 
to attest 5t nr 
K.>? ..f A-* /-v 




Bcction. 60 

‘ neither Hirj sigiiatnre of the Sab Registrar nor the fjr 

*bt« doenment was written by him were auihrttnt 
enecting n valid mortgage. 

It M a '^bo has awn the doed executed and wh® 

nurdclt V Sp,(,Bury (l 8 ^ 3 ) 10 a A F. 910. followed. 

Rase e Liijfasa^o ... „. (1908) 33 R»m 

See DrcBEc , ••• - 

bi'c. 107— iien— CTan;?— 


«e «»rcyi»fervd ichenpdmt/nllt ««. tridence^ Conduct of parttM to IfUit 
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Ixxi 

Pago 


parties an^ founded npou the law of esto]ipcl 

Abdesie Bejosji t Seed SiEDiB Ali Kium (l^OS) S3 Bom. 010 

TEESPASSEG— ^p/iom< «/« ccmmUet for managcnent of j)roi>ert^~- Appoint 

meiK cic;ui<so«c2 tn it/ otrner — CorimitUein management fur n lon^ time—’Su.tt 
bp (igainH a trespasser ine/irtwert — lilte 

See LjFCTiiENt .. ... ... ... 409 

TRIAL — Tnallg Ju^y — T> tal \ttih the aid of asseitort — "Diffttence tn tic madet of 
(^lal — Aceusid tf ;reiKrfi«<l can eomilain-^rraeitee — Proeei/vie— Crimmol 
Troeediire Cod- {.Act Y of 1898), *<e 269 

tfee CaiMiviLPnocEDUBECopr . ... ...423 


TRUSTEE— Djeeutor — ^iiiec of Comt as to flJ««nts;rat.oi» of propoly— 
hxee^dor eonUnuntg as tt ck—Admimstrattw sud—Ti u'ls Act {II ^ 1882), 
see 34 

.^eeTBUsis Act ... ...439 


TRU 


Will or 1803). BEO 31 
Truits /trt {II of 1 E« 2 ). 
see 7 ] Tbo Trustees ami 
to Cl anUhli) Trusts 
reiteals amongst ether 
le Indian Tru«tt Act 
and since then, at all 
• c\aT«6 in section \ of 
, ^ou wl ich immedifttj/ 


Statute 
• India 


biB Dinsira rent r Sib JaiiSETsi Juimui ... (U05) v3 Com. C09 

iruSTLES OF TLMrLl — SuU ly temple tommxlUe egatnst temph seitasU for 
rfrr/aration 0f fo right to hare tie semces ptrforme I — 5ui< of a tinl 

natvre—-C\cil Cou t~-Jiiritliction—Cn I Vneeda^e Cerle (.Irf T' «/ lOOS), 


Sis Civil rttocEorEE CorE ... « 

TRUSTS \CT (II 01 1862) secj 1 2-^Trnstfet ant MortnagetsToncT* 

Jft {XWIII of i<e $l—Xo» epiltcalihfe to ChatxtaUe Tniit 

t'tatule of Pr. iids (CO Ci II C 8) «e. 7^ Tie Tnuttfs and Moit^acf., 

■ ' ' to ClanlBlle Tiu s Section • 

■ • ■ • . j upxU aiaoig.t 0*1 cr 

■■ ■ ■ • • ■ The Icdwn Tms a tctwaaioil- 

■ ■ • , U. Bill since tleii, etalletrt.., 

ftet on ?1 lus c<a«(d to have tiiv for«. lie tarirp chnie m settien 1 of {j^. 
Indian Trist-. Ac* decs not afleet llie repenlirg section wlith iij«»d...tj]_ 
fclloui and there Isno sanrgor exorptien in (avonr of Chiri'aV* Trra'j ^ 
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Trustees of pioncjtin to Siitioil 7 oftlo Ptitufo of Fn'iJs 

M vlj< lU roiKalc I lj\ Pcctioii 2 of tlio Iwdi m TjUjI* Act S<.aion 7 of tlio Stituw 
of 1 i-iiuls was nniHJy ta ngwhto iirofcduro It tievei npnln.il to liidn 

ot niiy tjinn, cim jf jt <3iJ, tijo Iinliiii JJ\i<fctict> Act eiitiwl/ sitpcnicdi. 1 it 

Sin jftM Kji pfTn p Sift Jamjptji JiJiDHii ^ (lOi>j)83Bora &09 


1KUSTS ACT (11 or 1SS2), lEC Sl—L'icmfor — TtuUff — l(/tf ii rf C<>nri as to 
numiiiis/ru/io// of proi’ttii—J tfe»(or ccnitnttin] at inc/S—a launtstralion tf‘it J 


So loti;' ns/iii pjcciiloi oocHpjfa Ihnt n silion, Iio cnitnrt chiin tlio ailrantvc 
1 > 1 -. 1 . . . 'I of iV Inllftu iriisU Act (II of Ifto 


I'tOMdul for trusties l)\ piCtion Si o. i.iu «nii»n Aiiisu. x** » • ^ 

‘loiif t fl'i {« ino jnxjtner in wlilcli Iic riumU AiiiEinistcr tlio come 

lolusliinils ]ii3iomcd\ is to (do nn aO/ninlitntic'n «iitt 

'JWMDiX Jltifipn t KABUANtfMU ... . 93 Boat. (2’ 


~src, 81 — Atjrtcmtnt to a ectlatn ttm •'» conuJero' 


t‘on /or to viarru-^rartiiaiimtnt-'l allure oj thi ojwmcfll— Sitit to 

ucoicr iHU t p y^iJieni—Agi'temf'at by'seay of minute 

Couti-act — btftitnca ^cticicu the ii>‘o—Contr<tt( Act tees - W, lAj, 

“n— , 15 , C 5 


xTce CoMnvii Act 


TlU'&l^TQ I'lUUOIlM JIUMAl) CIIltrMOMl «»•( ^ 

Motto i Cfivmomo,— Cu-CTiOHfci tendtuj toseaiftthe ahane wr' r J " 
'JoHU of yoroaUiion y/.*w /"* ■?"«’<’" ‘'f 

Oil Ali fHCCfJJOK ^ jn, 

^fc JlvKiih CinnitcMM 


^ALUATIOV-jl/ leaf , of., r, 
ojUHtoii^-dtjerCioiii I 
froii 

Oo»iM7e— J/,;otAc<*e 
<f<r,icff(i, 1 flue of 
ue 18 


• • . . p/ fad fJiiif fl«‘ 


,>! vh^lt Muif. 
•fenJctiToJltn) 


fterlA\i) Vci,iisiTioN Act 


''•'Us UluatiCi Jet (IX •ns-'') 

trpaytfop t„ <*,(,,» of ;o,iif/twfy ; c/fjr—l rtM'fiO'* / r t 

taiite tf-siifjeil tir*lc> iMtrinmtt n — Jttrttiic'"'' 


fa*? 


fsill Jti . . 

.<er (J i/./lS7o), <fc r.cf (M)(A).iiifef.(0 
See Co;ri I irs Act ... 

^^lnO\V— .t,(on/io„ j,, n l/i.mifion Iv the snjor pri r fo 

I fap/ion—Jtijht oj :he nJojt(,l too i> at*j*oU (Ac ofirnolipn— t"' * «} 

S'cc irivpc Ij\w ... ... • 

~ ' “ G if I of <1 fon li/ f rst hi^bin t s'* i*jf»rfioii f V if mA'ip oHcr Id rt' • 

II • f >ie Jtnnarti t/je Jit (XVofl''&S) «tc' J 3 4 nn 1 
See .VnorT on 


IQT 


-.Vo, 


cf — iri foip f fi 
•d>t to n<ii//nn AcrfJr 


-•rs.r, 


*'ill ((» n 
ittMn'crtv' t>r 
of «v flint If 
privllc fir 


I St fits' en<ra pro, tilt m hee hetn 
,omr , Mr.— t;,, I „ 
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tliat no causa of frctioi had aeeniedto the plaintiff. At the date when 
the suit was brought, the Court was not m u position to forecast erents or to 
anticipate the position of aSairs fire yeara later. 

DiTTiTRirA Waars'f r EcKnuanil ... {1908) 3311010.60^ 

\\ ILL — Mortgage hg exeeutart and rendttaru ttgateea of property ie^ic7i tea* tuljeci 
fo a charge tinier /Aa ifiZf—2)ej)0«< ^fiKe-flceiTs previou$ly Kith moilgageet^ 
Comtruchtt noliee—Horlgagee't omietion to »nrae'i^ate title— Creditors and 
legatees vnder mU — Lapse of time fietirean testators deallt and ereeiiiion <f 
mortgage, effect of 

Sae VoRToiooa A*CD Mortgaoef . ••. ... 1 

'\V1TH.DR\'V7AL OF SUIT — Jfe<fa»n/>t«o» emt— irn/fy o mortgage — See, 10^ 


^ae Civil Peoceduke Code ... ... ... 722 

"MITNESS — Defendant summoned fur ex9mination~D(ivment ^ fio'fa— Dfil^nn 
.itgrieiiftiirat.' Relief Jet (.XVIIoflSlH) see 7. 

See Dekekas AoRiCTJtTcnisTs' B ruef Act . „ 2to 


■\VORD3 AND PHRASES — 

* “ Adjustment of smt/ wLu h. 

See Civil Pbocedvbs Coke . . 

Agneultnrist,” meaniog of 
See Decsaih AOBicuLTCBtsTs Belief Act 
- ‘ Appear,' meaning o! 

See Boudat Mcmcipil Act 

■ I ■ II * Articles . 

See Railwats Act ... 

I I - I. *Dinger,‘ lucsniog of 

S e BostDiT AIcvicifal Act 

. - ** Earns hislnelihood’ 

See Deekra> AoBiciLTTBms* rELicr Act 


■ ■ ‘ Forthor or other relief,’ luennngof. 

See CuAitiT \CLS Tscaxs ... ... 

— ' ' -■ ■ ——“ImtooveaUe property i" ineamn* cf 

Set SuuwTncno'^ 


„ ■ , — , - • • Import,” meaning of 

S-e Bombat Abkaui Act . . 

1 . ■» Slonej liLclj to become due." Intcrpretat cn of 

See Tooa Giba 3 Allowasci: Act ... 


• raebage”. 

See Railwats Act ... 
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JXZIT 


P>?C 

' '* 1859) — Inqitxry under 

nnder tie Worlcman’s 

Emperor \ Ehoxi^u. Krtthna (1901) S3 Boin. 22, foUowcd 
EsipEBor t B\lc . . ( 1903 ) 33 Bom 2» 

— ' — — ■ . ■ , . -3KCB 1, 2— 

ni<iutrii into an offence vunuhahte utidei the IVorlmaji’s Ereaehof 
Contract Act-^C^jirt tfty io-/n>. f, ,>« 


In a ptocceding under tie Workmau’-j Coropensitton Act whefo tie wor^au 
admits tie advance and repays the same it is not competent to the Jlagistrato to 
roake hun pay to (he comptunint tie Conrt feo paid on tie petition o£ com* 
pl'unt. 

Eiipraoa v Dnonoi ... m. ••• O901>) S3 

■WRITTEN SUBMISSION-Su.t fcraimituA al,on’-Itcfercxu:» to 

ParUtiagieemsomlh to tuhtnUto Corxmusionert 

Proeehire Code {Jet Xir 18S3). *<xi tiio-~idjustmeni 

ofnuU, tohat ts. 

See ADMtMisTBiTiov Soft .. ••• 

/OBO VSTItlAIf FAWn TEVEIS Of— Tints KTsrfim -3£'“ ,“””3*5 

taMily oy-A’-.i'.iw aiu! mssiiuu, of llolui l! siaih 

tomrJs as adtoKsmsm of ,oU,ion-Fncliss-B‘« fi' ‘J' 

•fudge uindi fg on ht» 

<Ste Moktad CePtaoNfEs "* 




